CHAPTER 61
PROFESSIONAL AND OCCUPATIONAL LICENSES

Pamphlets 96, 97 - Professional and Occupational Licenses
Pamphlet 98 - Licensing Boards; Architects to Engineering

Pamphlet 99 - Licensing Boards; Hearing Aid Dealers to Utility Operators

ARTICLE 1
UNIFORM LICENSING

61-1-1. Short title.

Sections 61-1-1 through 61-1-31 NMSA 1978 may be cited as the "Uniform Licensing
Act".

History: 1953 Comp., § 67-26-1, enacted by Laws 1957, ch. 247, § 1; 1971, ch. 54, § 1.
ANNOTATIONS

Cross-references. - For State Rules Act, see Chapter 14, Article 4 NMSA 1978.

For criminal offender employment, see 28-2-1 NMSA 1978.

For the Parental Responsibility Act, see Chapter 40, Article 5A NMSA 1978.

Revocation must be based on substantial evidence. - In administrative adjudications
where a person's livelihood (a property right) is at stake, any action depriving a person
of that property must be based upon such substantial evidence as would support a
verdict in a court of law. Young v. Board of Pharmacy, 81 N.M. 5, 462 P.2d 139 (1969).

Naked hearsay insufficient. - In proceedings to revoke a license to conduct a business
or profession, where, by law, the licensee is entitled to a hearing before the licensing
authority, revocation based solely upon hearsay evidence is unwarranted. Young V.
Board of Pharmacy, 81 N.M. 5, 462 P.2d 139 (1969).

License not revocable on grounds for original denial. - An administrative agency,
having once issued a license to an applicant who has made full disclosure of all
pertinent facts, may not revoke that same license for reasons that would not have
permitted issuance of the license in the first instance. Roberts v. State Bd. of
Embalmers & Funeral Dirs., 78 N.M. 536, 434 P.2d 61 (1967).



Barring fraud and misrepresentation and the existence of statutory authority, state may
not revoke the license issued previously to party for the reason that party did not have
two years of college training required by the statute when, in fact, at the time appellant
granted the license to party, state knew that appellee did not have said college work
but, nevertheless, proceeded to grant the license under a policy which, in effect,
eliminated the college requirement. Roberts v. State Bd. of Embalmers & Funeral Dirs.,
78 N.M. 536, 434 P.2d 61 (1967).

Specification of "unprofessional conduct” not required. - A board may suspend or
revoke a license to practice a profession for "unprofessional conduct” without its being
required to first specify by regulation or rule exactly what acts may be so considered.
Young v. Board of Pharmacy, 81 N.M. 5, 462 P.2d 139 (1969).

Preexisting account not required to receive funds. - No law or regulation of the New
Mexico real estate commission requires a custodial, trust or escrow account prior to the
receipt of funds appropriate for deposit in such account. McCaughtry v. New Mexico
Real Estate Comm'n, 82 N.M. 116, 477 P.2d 292 (1970).

Law reviews. - For note, "Police Power and the Design of Buildings," see 5 Nat.
Resources J. 122 (1965).

For article, "An Administrative Procedure Act For New Mexico," see 8 Nat. Resources J.
114 (1968).

For article, "The Use of the Substantial Evidence Rule to Review Administrative
Findings of Fact in New Mexico," see 10 N.M. L. Rev. 103 (1979-80).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 58 Am. Jur. 2d Occupations, Trades, and
Professions 88 1 to 10.

Single or isolated transactions as falling within provisions of commercial or occupational
licensing requirements, 93 A.L.R.2d 90.

Physician's or other healer's conduct, or conviction of offense, not directly related to
medical practice, as ground for disciplinary action, 34 A.L.R.4th 609.

Physician's or other healer's conduct in connection with defense of or resistance to
malpractice action as ground for revocation of license or other disciplinary action, 44
A.L.R.4th 248.

Failure of building and construction artisan or contractor to procure business or
occupational license as affecting enforceability of contract or right to recover for work
done - modern cases, 44 A.L.R.4th 271.

Validity of state or municipal tax or license fee upon occupation of practicing law, 50
A.L.R.4th 467.



61-1-2. Definitions.
As used in the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978]:
A. "board" means:

(1) the construction industries commission, the construction industries division and the
electrical bureau, mechanical bureau and general construction bureau of the
construction industries division of the regulation and licensing department;

(2) the manufactured housing committee and manufactured housing division of the
regulation and licensing department;

(3) a board, commission or agency that administers a profession or occupation licensed
pursuant to Chapter 61 NMSA 1978; and

(4) any other state agency to which the Uniform Licensing Act is applied by law;
B. "applicant” means a person who has applied for a license;

C. "license" means a certificate, permit or other authorization to engage in each of the
professions and occupations regulated by the boards enumerated in Subsection A of
this section;

D. "revoke a license" means to prohibit the conduct authorized by the license; and

E. "suspend a license" means to prohibit, for a stated period of time, the conduct
authorized by the license. "Suspend a license" also means to allow for a stated period
of time the conduct authorized by the license subject to conditions that are reasonably
related to the grounds for suspension.

History: 1953 Comp., 8 67-26-2, enacted by Laws 1957, ch. 247, § 2; 1959, ch. 223, §
13; 1969, ch. 6, 8 1; 1971, ch. 54, § 2; 1973, ch. 259, § 4; 1977, ch. 245, § 165; 1981,
ch. 62, § 16; 1981, ch. 349, § 1; 1983, ch. 295, § 26; 1989, ch. 6, § 49; 1989, ch. 51, §
26; 1989, ch. 387, § 16; 1990, ch. 75, § 24; 1991, ch. 147, § 26; 1993, ch. 49, § 31;
1993, ch. 171, 8§ 25; 1993, ch. 295, § 1.

ANNOTATIONS

1989 amendments. - Laws 1989, ch. 6, § 49, effective July 1, 1989, in Subsection A,
substituting "surveyors" for "land surveyors" in Paragraph (16), "commission and
division of the regulation and licensing department” for "committee and division of the
commerce and industry department” in Paragraph (20), and "manufactured housing
division of the regulation and licensing department" for "division of the commerce and
industry department” in Paragraph (24), was approved March 2, 1989. Laws 1989, ch.
51, § 26, effective June 16, 1989, also amending this section by rewriting Subsections



A(20) and A(24); adding a Subsection A(27), which read "the board of social work
examiners; and"; and redesignating former Subsection A(27) as present Subsection
A(28), was approved March 15, 1989. However, Laws 1989, ch. 387, § 16, effective
July 1, 1989, also amending this section, in Subsection A(20) substituting "regulation
and licensing department" for "commerce and industry department”; in Subsection A(24)
inserting "manufactured housing" preceding "division" and substituting "regulation and
licensing department” for "commerce and industry department"; adding present
Subsection A(27); and redesignating former Subsection A(27) as present Subsection
A(28), was approved April 7, 1989. This section is set out as amended by Laws 1989,
ch. 387, § 16. See 12-1-8 NMSA 1978.

The 1990 amendment, effective May 16, 1990, in Subsection A, substituted
"professional engineers and surveyors" for "professional engineers and land surveyors"
in Paragraph (16), substituted "construction industries commission and construction
industries division" for "construction industries committee and division™ in Paragraph
(20), deleted "Polygraphy Act and the" preceding "Private Investigators Act" in
Paragraph (25), added present Paragraphs (28) to (34), designated former Paragraph
(28) as present Paragraph (35), and made a minor stylistic change.

The 1991 amendment, effective June 14, 1991, in Subsection A, added Paragraphs
(35) and (36), designated former Paragraph (35) as Paragraph (37) and made a related
stylistic change, and made a minor stylistic change in Subsection E.

1993 amendments. - Laws 1993, ch. 49, § 31, effective July 1, 1993, which, in
Subsection A, deleted "state" preceding "board" in Paragraph (19), added Paragraph
(27), and renumbered former Paragraphs (27) through (37) as Paragraphs (28) through
(38), was approved March 18, 1993. Laws 1993, ch. 171, § 25, effective June 18, 1993,
also amending this section by rewriting it to the extent that a detailed comparison is
impracticable, was approved April 2, 1993. However, Laws 1993, ch. 295, § 1, effective
June 18, 1993, also amending this section by rewriting Subsection A, but not giving
effect to the changes made by the first two 1993 amendments, was approved April 7,
1993. The section is set out as amended by Laws 1993, ch. 295, § 1. See 12-1-8 NMSA
1978.

61-1-3. Opportunity for licensee or applicant to have hearing.

Every licensee or applicant shall be afforded notice and an opportunity to be heard,
before the board has authority to take any action which would result in:

A. denial of permission to take an examination for licensing for which application has
been properly made as required by board rule;

B. denial of a license after examination for any cause other than failure to pass an
examination;



C. denial of a license for which application has been properly made as required by
board rule on the basis of reciprocity or endorsement or acceptance of a national
certificate of qualification;

D. withholding the renewal of a license for any cause other than:

(1) failure to pay the required renewal fee;

(2) failure to meet continuing education requirements; or

(3) issuance of a temporary license extension if authorized by statute;

E. suspension of a license;

F. revocation of a license;

G. restrictions or limitations on the scope of a practice;

H. the requirement that the applicant complete a program of remedial education or
treatment;

I. monitoring of the practice by a supervisor approved by the board;
J. the censure or reprimand of the licensee or applicant;
K. compliance with conditions of probation or suspension for a specific period of time;

L. payment of a fine for a violation not to exceed one thousand dollars ($1,000) for each
violation, unless a greater amount is provided by law;

M. corrective action, as specified by the board; or

N. a refund to the consumer of fees that were billed to and collected from the consumer
by the licensee.

History: 1953 Comp., 8 67-26-3, enacted by Laws 1957, ch. 247, § 3; 1981, ch. 349, §
2; 1993, ch. 295, § 2.

ANNOTATIONS
The 1993 amendment, effective June 18, 1993, added the Paragraph (1) designation
and Paragraphs (2) and (3) to Subsection D; added Subsections G through N; and

made stylistic changes throughout the section.

Probable cause hearing not necessary before revocation proceedings. - A licensee
is not deprived of any due process rights when no probable cause hearing is conducted



prior to the institution of license revocation proceedings. Keney v. Derbyshire, 718 F.2d
352 (10th Cir. 1983).

Charging board not disqualified in hearing on charge. - The board of medical
examiners has exclusive jurisdiction of the granting and revoking of certificates
admitting physicians and surgeons to practice and, in view of the absence of a provision
for disqualification of board members, proceedings before the board may not be
restrained merely by reason of the fact that the board itself initiated the proceedings
against a physician and was, therefore, an interested party. Seidenberg v. New Mexico
Bd. of Medical Exmrs., 80 N.M. 135, 452 P.2d 469 (1969).

Authority of pharmacy board. - Subsection L grants the board of pharmacy authority
to fine pharmacist licensees up to $1000.00 for any violation of the Pharmacy Act, 61-
11-1 et seq., NMSA 1978, or for a violation of provisions of the board's rules and
regulations for which the Pharmacy Act authorizes disciplinary action. Additionally,
Subsection L grants the board authority to impose fines of the same amounts upon non-
pharmacist registrants and licensees over whom the board has the power to impose
other forms of discipline including license or registration revocation and suspension. As
to persons over whom the board lacks such disciplinary powers under the Pharmacy
Act, the Uniform Licensing Act does not grant the power to impose fines. 1995 Op. Att'y
Gen. No. 95-01.

Zeal in performing public duty does not disqualify. Seidenberg v. New Mexico Bd.
of Medical Exmrs., 80 N.M. 135, 452 P.2d 469 (1969).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §8
16, 57, 139.

Validity of statute or ordinance vesting discretion as to license in public officials without
prescribing a rule of action, 12 A.L.R. 1435, 54 A.L.R. 1104, 92 A.L.R. 400.

Suspicion of intended violation of its conditions as ground for refusal of license, 27
A.L.R. 325.

Personal liability of public officers for refusing to grant license, 85 A.L.R. 298.

License holder's right to question propriety of issuing license to other persons, 109
A.L.R. 1259.

What amounts to conviction or satisfies requirement as to showing of conviction, within
statute making conviction a ground for refusing to grant or for cancelling license or
special privilege, 113 A.L.R. 1179.

Prohibition as means of controlling licensing official, 115 A.L.R. 15, 159 A.L.R. 627.



Revocability of license for fraud or other misconduct before or at the time of its
issuance, 165 A.L.R. 1138.

Change in law pending application for permit or license, 169 A.L.R. 584.

Construction of "grandfather clause" of statute or ordinance regulating or licensing
business or occupation, 4 A.L.R.2d 667.

Right of person wrongfully refused license upon proper application therefor to do act for
which license is required, 30 A.L.R.2d 1006.

Right to attack validity of statute, ordinance or regulation relating to occupational or
professional license as affected by applying for, or securing, license, 65 A.L.R.2d 660.

Bias of members of license revocation board, 97 A.L.R.2d 1210.

53 C.J.S. Licenses 88 43, 55.

61-1-3.1. Limitations.

A. No action that would have any of the effects specified in Subsections D through N of
Section 61-1-3 NMSA 1978 shall be initiated by a board later than two years after the
discovery of the conduct that would be the basis for the action except as provided in
Subsections C and D of this section.

B. The time limitation contained in Subsection A of this section shall be tolled by any
civil or criminal litigation in which the licensee or applicant is a party arising from
substantially the same facts, conduct or transactions that would be the basis for the
board's action.

C. The New Mexico state board of psychologist examiners shall not initiate an action
that would result in any of the actions specified in Subsections D through N of Section
61-1-3 NMSA 1978 later than five years after the conduct of the psychologist or
psychologist associate that is the basis for the action. However, if the conduct that is the
basis for the action involves a minor or a person adjudicated incompetent, the action
shall be initiated, in the case of a minor, no later than one year after the minor's
eighteenth birthday or five years after the conduct, whichever is last and, in the case of
a person adjudicated incompetent, one year after the adjudication of incompetence is
terminated or five years after the conduct, whichever is last.

D. The New Mexico state board of public accountancy shall not initiate an action under
the Public Accountancy Act [61-28A-1 to 61-28A-28 NMSA 1978] that would result in
any of the actions specified in Subsections D through N of Section 61-1-3 NMSA 1978
later than two years following the discovery of a violation of that act.



History: 1978 Comp., 8 61-1-3.1, enacted by Laws 1981, ch. 349, § 3; 1989, ch. 41, §
1; 1992, ch. 10, § 27; 1993, ch. 218, § 40; 1993, ch. 295, § 4.

ANNOTATIONS

The 1989 amendment, effective June 16, 1989, in Subsection A substituted
"Subsection D" for "Subsections D" and added "except as provided in Subsection C of
this section"; in Subsection B deleted ", transaction” following "conduct"; and added
Subsection C.

The 1992 amendment, effective May 20, 1992, substituted "Subsections C and D" for
"Subsection C " in Subsection A, added Subsection D, and made minor stylistic
changes throughout the section.

1993 amendments. - Laws 1993, ch. 218, § 40, effective July 1, 1993, adding a new
Subsection E, was approved April 5, 1993. However, Laws 1993, ch. 295, § 4, also
amending this section by substituting "Subsections D through N" for "Subsection D, E or
F" in Subsection A and the first sentence of Subsection C; inserting "the discovery of" in
Subsection A; substituting "result in any of the actions" for "have any of the effects" in
the first sentence of Subsection C; and rewriting Subsection D, but not giving effect to
the changes made by the first 1993 amendment, was approved April 7, 1993. The
section is set out as amended by Laws 1993, ch. 295. See 12-1-8 NMSA 1978.

When limitation period begins to run. - The limitation period of this section begins to
run from the date of the licensee's culpable conduct. Varoz v. New Mexico Bd. of
Podiatry, 104 N.M. 454, 722 P.2d 1176 (1986).

Criminal prosecution tolls statute. - The criminal prosecution of culpable conduct
serves only to toll the statute if litigation is commenced during the two-year period
following the criminal act. Varoz v. New Mexico Bd. of Podiatry, 104 N.M. 454, 722 P.2d
1176 (1986).

If tolling applies, the limitation period is tolled from the time of indictment or information
until the judgment of conviction has been entered, but no longer. Varoz v. New Mexico
Bd. of Podiatry, 104 N.M. 454, 722 P.2d 1176 (1986).

Conviction is not "conduct". - Although the fact of conviction may provide a separate
and independent basis for revoking a professional license, a conviction is not "conduct”
within the meaning of this section and, therefore, the two-year limitation period begins to
run from the time of the conduct, transaction, or occurrence that underlies the conviction
rather than from the date of conviction. Varoz v. New Mexico Bd. of Podiatry, 104 N.M.
454,722 P.2d 1176 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Applicability of statute of limitations or
doctrine of laches to proceeding to revoke or suspend license to practice medicine, 51
A.L.R.4th 1147.



61-1-4. Notice of contemplated board action; request for hearing;
notice of hearing.

A. For the purpose of investigating complaints against licensees, the board may issue
investigative subpoenas prior to the issuance of a notice of contemplated action as
provided in this section.

B. When a board contemplates taking any action of a type specified in Subsection A, B
or C of Section 61-1-3 NMSA 1978, it shall serve upon the applicant a written notice
containing a statement:

(1) that the applicant has failed to satisfy the board of his qualifications to be examined
or to be issued a license, as the case may be;

(2) indicating in what respects the applicant has failed to satisfy the board,;

(3) that the applicant may secure a hearing before the board by depositing in the mail
within twenty days after service of the notice a certified return receipt requested letter
addressed to the board and containing a request for a hearing; and

(4) calling the applicant's attention to his rights under Section 61-1-8 NMSA 1978.

C. In any board proceeding to take any action of a type specified in Subsection A, B or
C of Section 61-1-3 NMSA 1978, the burden of satisfying the board of the applicant's
gualifications shall be upon the applicant.

D. When a board contemplates taking any action of a type specified in Subsections D
through N of Section 61-1-3 NMSA 1978, it shall serve upon the licensee a written
notice containing a statement:

(1) that the board has sufficient evidence that, if not rebutted or explained, will justify the
board in taking the contemplated action;

(2) indicating the general nature of the evidence;

(3) that unless the licensee within twenty days after service of the notice deposits in the
mail a certified return receipt requested letter addressed to the board and containing a
request for a hearing, the board will take the contemplated action; and

(4) calling the licensee's attention to his rights under Section 61-1-8 NMSA 1978.

E. If the licensee or applicant does not mail a request for a hearing within the time and

in the manner required by this section, the board may take the action contemplated in
the notice, and such action shall be final and not subject to judicial review.



F. If the licensee or applicant does mail a request for a hearing as required by this
section, the board shall, within twenty days of receipt of the request, notify the licensee
or applicant of the time and place of hearing, the name of the person who shall conduct
the hearing for the board and the statutes and regulations authorizing the board to take
the contemplated action, which hearing shall be held not more than sixty nor less than
fifteen days from the date of service of the notice.

G. Licensees shall bear all costs of disciplinary proceedings unless they are excused by
the board from paying all or part of the fees, or if they prevail at the hearing and an
action specified in Section 61-1-3 NMSA 1978 is not taken by the board.

History: 1953 Comp., § 67-26-4, enacted by Laws 1957, ch. 247, § 4; 1993, ch. 295, §
3.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, added present Subsection A,
redesignated the former first paragraph of Subsection A as present Subsection B;
rewrote the former second paragraph of Subsection A as present Subsection C;
redesignated former Subsections B through D as Subsections D through F; substituted
"D through N" for "D, E or F" in the introductory language of Subsection D; added
Subsection G; and made stylistic changes in Subsections B, D, and F.

Probable cause hearing not necessary before revocation proceedings. - A licensee
is not deprived of any due process rights when no probable cause hearing is conducted
prior to the institution of license revocation proceedings. Keney v. Derbyshire, 718 F.2d

352 (10th Cir. 1983).

Charging board not disqualified in hearing on charge. - The board of medical
examiners has exclusive jurisdiction regarding the granting and revoking of certificates
admitting physicians and surgeons to practice and, in view of the fact that the statutes
do not provide for disqualification of board members, proceedings before the board may
not be restrained merely by reason of the fact that the board itself initiated the
proceedings against a physician and was, therefore, an interested party. Seidenberg v.
New Mexico Bd. of Medical Exmrs., 80 N.M. 135, 452 P.2d 469 (1969).

Zeal in performing public duty does not disqualify. Seidenberg v. New Mexico Bd.
of Medical Exmrs., 80 N.M. 135, 452 P.2d 469 (1969).

Requirement of actual notice to licensee. - The Uniform Licensing Act requires actual
notice to be given to an individual who may lose a license, pursuant to the hearing
requirements contained in the law. In that case, a public policy-making body which
convenes a hearing on a licensing matter and which is subject to the provisions of the
act, must follow the act's specific notice tenets. In these cases, mere posting of such
notice is insufficient as it affects the individual licensee. 1990 Op. Att'y Gen. No. 90-29.



Content of notice. - The "evidence" to be set out in the notice of contemplated action
under this statute is the evidence of the ground or grounds to be relied upon in taking
the contemplated action under former 61-5-14 NMSA 1978, not the evidence to be
adduced by way of explanation and determination of rehabilitation under the Criminal
Offender Employment Act, 28-2-1 et seq. Weiss v. New Mexico Bd. of Dentistry, 110
N.M. 574, 798 P.2d 175 (1990).

Notice of contemplated action sufficient. - The Notice of Contemplated Action in this
case was sufficient to provide the licensee with notice, even though it did not state that
the qualifying party certificate was in jeopardy; the licensee knew the general nature of
the proceedings against him and that is all that notice pleading requires. Further, the
licensee waived the lack of notice issue by appearing at the administrative hearing and
defending on the merits. Oden v. State, Regulation & Licensing Dep't, 121 N.M. 670,
916 P.2d 1337 (1996).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
60.

Rights as to notice and hearing in proceeding to revoke or suspend license to practice
medicine, 10 A.L.R.5th 1.

53 C.J.S. Licenses 88 43, 55, 56.

61-1-5. Method of service.

Any notice required to be served by Section 61-1-4 or 61-1-21 NMSA 1978 and any
decision required to be served by Section 61-1-14 or 61-1-21 NMSA 1978, may be
served either personally or by certified mail, return receipt requested, directed to the
licensee or applicant at his last know [known] address as shown by the records of the
board. If the notice or decision is served personally, service shall be made in the same
manner as is provided for service by the Rules of Civil Procedure for the District Courts.
Where the notice or decision is served by certified mail, it shall be deemed to have been
served on the date borne by the return receipt showing delivery or the last attempted
delivery of the notice or decision to the addressee or refusal of the addressee to accept
delivery of the notice or decision.

History: 1953 Comp., 8 67-26-5, enacted by Laws 1957, ch. 247, § 5.
ANNOTATIONS

Bracketed material. - The bracketed material in this section was inserted by the
compiler. It was not enacted by the legislature and is not a part of the law.

Cross-references. - For service of process, see Rule 1-004 NMRA 1997.



Requirement of actual notice to licensee. - The Uniform Licensing Act requires actual
notice to be given to an individual who may lose a license, pursuant to the hearing
requirements contained in the law. In that case, a public policy-making body which
convenes a hearing on a licensing matter and which is subject to the provisions of the
act, must follow the act's specific notice tenets. In these cases, mere posting of such
notice is insufficient as it affects the individual licensee. 1990 Op. Att'y Gen. No. 90-29.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits 8§
60, 61.

53 C.J.S. Licenses 88§ 37, 54.
61-1-6. Venue of hearing.

Board hearings held under the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978]
shall be conducted in the county in which the person whose license is involved
maintains his residence, or at the election of the board, in any county in which the act or
acts complained of occurred; except that, in cases involving initial licensing, hearings
shall be held in the county where the board maintains its office. In any case, however,
the person whose license is involved and the board may agree that the hearing is to be
held in some other county.

History: 1953 Comp., § 67-26-6, enacted by Laws 1957, ch. 247, § 6.

61-1-7. Hearing officers; hearings; public; exception; excusal;
protection of witness and information.

A. All hearings under the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] shall be
conducted either by the board or, at the election of the board, by a hearing officer who
may be a member or employee of the board or any other person designated by the
board in its discretion. A hearing officer shall, within thirty days after any hearing, submit
to the board a report setting forth his findings of fact.

B. All hearings under the Uniform Licensing Act shall be open to the public, provided
that in cases in which any constitutional right of privacy of an applicant or licensee may
be irreparably damaged, a board or hearing officer may hold a closed hearing if the
board or hearing officer so desires and states the reasons for this decision in the record.
The applicant or licensee may, for good cause shown, request a board or hearing officer
to hold either a public or a closed hearing.

C. Each party may peremptorily excuse one board member or a hearing officer by filing
with the board a notice of peremptory excusal at least twenty days prior to the date of
the hearing, but this privilege of peremptory excusal may not be exercised in any case
in which its exercise would result in less than a quorum of the board being able to hear
or decide the matter. Any party may request that the board excuse a board member or a
hearing officer for good cause by filing with the board a motion of excusal for cause at



least twenty days prior to the date of the hearing. In any case in which a combination of
peremptory excusals and excusals for good cause would result in less than a quorum of
the board being able to hear or decide the matter, the peremptory excusals that would
result in removing the member or members of the board necessary for a quorum shall
not be effective.

D. In any case in which excusals for cause result in less than a quorum of the board
being able to hear or decide the matter, the governor shall, upon request by the board,
appoint as many temporary board members as are necessary for a quorum to hear or
decide the matter. These temporary members shall have all of the qualifications
required for permanent members of the board.

E. In any case in which excusals result in less than a quorum of the board being able to
hear or decide the matter, the board, including any board members who have been
excused, may designate a hearing officer to conduct the entire hearing.

F. Each board shall have power where a proceeding has been dismissed, either on the
merits or otherwise, to relieve the applicant or licensee from any possible odium that
may attach by reason of the proceeding, by such public exoneration as it shall see fit to
make, if requested by the applicant or licensee to do so.

G. There shall be no liability on the part of and no action for damages against a person
who provides information to a board in good faith and without malice in the reasonable
belief that such information is accurate. A licensee who directly or through an agent
intimidates, threatens, injures or takes any adverse action against a person for providing
information to a board shall be subject to disciplinary action.

History: 1953 Comp., 8 67-26-7, enacted by Laws 1957, ch. 247, § 7; 1981, ch. 349, §
6; 1993, ch. 295, § 5.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, substituted "excusal; protection of
witness and information” for "disqualification” in the catchline; substituted "any
constitutional right of privacy" for "the reputation” in the first sentence of Subsection B;
rewrote Subsection C; substituted "excusals for cause” for "disqualifications" in the first
sentence of Subsection D; substituted "excusals" for "disqualifications" and "excused"
for "disqualified” in Subsection E; and added Subsection G.

Charging board not disqualified in licensing on charge. - The board of medical
examiners has exclusive jurisdiction regarding the granting and revoking of certificates
admitting physicians and surgeons to practice and, in view of the fact that the statutes
do not provide for disqualification of board members, proceedings before the board may
not be restrained merely by reason of the fact that the board itself initiated the
proceedings against a physician and is therefore an interested party. Seidenberg v.
New Mexico Bd. of Medical Exmrs., 80 N.M. 135, 452 P.2d 469 (1969).



Zeal in performing public duty does not disqualify. Seidenberg v. New Mexico Bd.
of Medical Exmrs., 80 N.M. 135, 452 P.2d 469 (1969).

Due process violated where hearing conducted by prejudiced tribunal. - Any
utilization of this section which has the effect of allowing an administrative hearing,
punitive in nature, to be conducted by a patently prejudiced tribunal must necessarily
violate the due process provisions of the fifth and fourteenth amendments of the United
States Constitution and N.M. Const., art. Il, 8 18. Reid v. New Mexico Bd. of Exmrs. in
Optometry, 92 N.M. 414, 589 P.2d 198 (1979).

One peremptory disqualification allowed. - Interpretation of this section by the
Manufactured Homes Committee to allow only one peremptory disqualification of a
committee member at a hearing was correct. Rex, Inc. v. Manufactured Hous. Comm.,
119 N.M. 500, 892 P.2d 947 (1995).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §8
60, 61.

53 C.J.S. Licenses 88 43, 54, 55, 59.

61-1-8. Rights of person entitled to hearing.

A. A person entitled to be heard under the Uniform Licensing Act [61-1-1 to 61-1-31
NMSA 1978] shall have the right to be represented by counsel or by a licensed member
of his own profession or occupation, or both; to present all relevant evidence by means
of witnesses and books, papers, documents and other evidence; to examine all
opposing witnesses who appear on any matter relevant to the issues; and to have
subpoenas and subpoenas duces tecum issued as of right prior to the commencement
of the hearing to compel discovery and the attendance of witnesses and the production
of relevant books, papers, documents and other evidence upon making written request
therefor to the board or hearing officer. The issuance of such subpoenas after the
commencement of the hearing rests in the discretion of the board or the hearing officer.
All notices issued pursuant to Section 61-1-4 NMSA 1978 shall contain a statement of
these rights.

B. Upon written request to another party, any party is entitled to:

(1) obtain the names and addresses of witnesses who will or may be called by the other
party to testify at the hearing; and

(2) inspect and copy any documents or items which the other party will or may introduce
in evidence at the hearing.

The party to whom such a request is made shall comply with it within ten days after the
mailing or delivery of the request. No such request shall be made less than fifteen days
before the hearing.



C. Any party may take depositions after service of notice in accordance with the Rules
of Civil Procedure for the District Courts. Depositions may be used as in proceedings
governed by those rules.

History: 1953 Comp., 8 67-26-8, enacted by Laws 1957, ch. 247, § 8; 1981, ch. 349, §
7.

ANNOTATIONS

Section provides right to examine all opposing witnesses. McCaughtry v. New
Mexico Real Estate Comm'n, 82 N.M. 116, 477 P.2d 292 (1970).

Law reviews. - For article, "An Administrative Procedure Act For New Mexico," see 8
Nat. Resources J. 114 (1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §8
60, 61.

53 C.J.S. Licenses 88 43, 54, 58, 59.

61-1-9. Powers of board or hearing officer in connection with
hearings.

A. In connection with any hearing held under the Uniform Licensing Act [61-1-1 to 61-1-
31 NMSA 1978], the board or hearing officer shall have power to have counsel to
develop the case; to subpoena, for purposes of discovery and of the hearing, withesses
and relevant books, papers, documents and other evidence; to administer oaths or
affirmations to witnesses called to testify; to take testimony; to examine witnesses; and
to direct a continuance of any case. Boards or hearing officers may also hold
conferences before or during the hearing for the settlement or simplification of the
issues but such settlement or simplification shall only be with the consent of the
applicant or licensee.

B. Geographical limits upon the subpoena power shall be the same as if the board or
hearing officer were a district court sitting at the location at which the hearing or
discovery proceeding is to take place. The method of service, including tendering of
witness and mileage fees, shall be the same as that under the Rules of Civil Procedure
for the District Courts, except that those rules requiring the tender of fees in advance
shall not apply to the state.

C. The board or hearing officer may impose any appropriate evidentiary sanction
against a party who fails to provide discovery or to comply with a subpoena.

History: 1953 Comp., 8 67-26-9, enacted by Laws 1957, ch. 247, § 9; 1981, ch. 349, §
8.



ANNOTATIONS

Administrative body has only the authority given it by law. In re Willoughby, 82
N.M. 443, 483 P.2d 498 (1971).

Granting continuance to allow discovery. - This section allows the board to grant a
prehearing continuance to assure that the licensee obtains full and complete discovery.
Molina v. McQuinn, 107 N.M. 384, 758 P.2d 798 (1988).

Law reviews. - For article, "An Administrative Procedure Act For New Mexico," see 8
Nat. Resources J. 114 (1968).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
51.

53 C.J.S. Licenses 88 43, 58, 59.

61-1-10. Enforcement of board orders and contempt procedure.

In proceedings before a board or hearing officer under the Uniform Licensing Act [61-1-
1to 61-1-31 NMSA 1978], if any person refuses to respond to a subpoena, or refuses to
take the oath or affirmation as a witness or thereafter refuses to be examined, or
refuses to obey any lawful order of a board contained in its decision rendered after
hearing, the secretary of the board may apply to the district court of the county where
the proceedings are being held for an order directing that person to take the requisite
action. The court may issue such order in its discretion. Should any person willfully fail
to comply with an order so issued, the court shall punish him as for contempt.

History: 1953 Comp., 8 67-26-10, enacted by Laws 1957, ch. 247, § 10; 1981, ch. 349,
§9.

61-1-11. Rules of evidence.

A. In proceedings held under the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978],
boards and hearing officers may admit any evidence and may give probative effect to
evidence that is of a kind commonly relied on by reasonably prudent people in the
conduct of serious affairs. Boards and hearing officers may in their discretion exclude
incompetent, irrelevant, immaterial and unduly repetitious evidence. In proceedings
involving the suspension or revocation of a license, rules of privilege shall be applicable
to the same extent as in proceedings before the courts of this state. Documentary
evidence may be received in the form of copies or excerpts.

B. Boards and hearing officers may take notice of judicially cognizable facts and in
addition may take notice of general, technical or scientific facts within their specialized
knowledge. When any board or hearing officer takes notice of a fact, the applicant or



licensee shall be notified either before or during the hearing of the fact so noticed and
its source and shall be afforded an opportunity to contest the fact so noticed.

C. Boards and hearing officers may utilize their experience, technical competence and
specialized knowledge in the evaluation of evidence presented to them.

History: 1953 Comp., 8 67-26-11, enacted by Laws 1957, ch. 247, § 11; 1981, ch. 349,
§ 10.

ANNOTATIONS

Reliable evidence given probative effect. - Evidence of a kind commonly relied on by
reasonably prudent men in the conduct of serious affairs may be given probative effect
under this section. Young v. Board of Pharmacy, 81 N.M. 5, 462 P.2d 139 (1969). See
note under 61-1-1 NMSA 1978.

Necessity of expert testimony. - Expert testimony was not required to support
charges that a dentist submitted a false claim for reimbursement and that the dentist
was guilty of unprofessional conduct and failed to practice dentistry in a professionally
competent manner. Where the agency conducting the hearing is itself composed of
experts qualified to make a judgment as to the licensee's adherence to standards of
professional conduct, there is no need for the kind of assistance an expert provides in
the form of an opinion. Weiss v. New Mexico Bd. of Dentistry, 110 N.M. 574, 798 P.2d
175 (1990).

Hearsay admissible. - This section clearly contemplates that a board may admit and
consider hearsay evidence, if it is of a kind commonly relied upon by reasonably
prudent men in the conduct of serious affairs. In re Willoughby, 82 N.M. 443, 483 P.2d
498 (1971).

Because an agency has wide discretion in receiving and excluding evidence in
proceedings under the Uniform Licensing Act, any error in allowing reference to an
indictment against a dentist was harmless. Weiss v. New Mexico Bd. of Dentistry, 110
N.M. 574, 798 P.2d 175 (1990).

Standard of proof applied in administrative proceedings, with few exceptions, is a
preponderance of the evidence. Foster v. Board of Dentistry, 103 N.M. 776, 714 P.2d
580 (1986).

Substantial evidence must support revocation. - The revocation or suspension of a
license to conduct a business or profession must not be based solely upon hearsay
evidence, as other legally competent evidence, together with the hearsay evidence,
must substantially support the findings upon which the revocation or suspension is
based. In re Willoughby, 82 N.M. 443, 483 P.2d 498 (1971).



Higher burden to prove fraud. - If fraud is charged in an administrative proceeding,
the evidence in support of a finding of fraud is not deemed substantial "if it is not clear,
strong and convincing." Seidenberg v. New Mexico Bd. of Medical Exmrs., 80 N.M. 135,
452 P.2d 469 (1969).

Special weight given to technical findings. - Courts may properly give special weight
and credence to findings concerning technical or scientific matters by administrative
bodies whose members, by education, training or experience, are especially qualified
and are functioning within the perimeters of their expertise since legislative approval of
the treatment of the findings of these boards is implicit in this section. McDaniel v. New
Mexico Bd. of Medical Exmrs., 86 N.M. 447, 525 P.2d 374 (1974).

Law reviews. - For article, "An Administrative Procedure Act For New Mexico," see 8
Nat. Resources J. 114 (1968).

For article, "The Use of the Substantial Evidence Rule to Review Administrative
Findings of Fact in New Mexico," see 10 N.M. L. Rev. 103 (1979-80).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §8
62,71, 79, 80, 83.

Hearsay in proceedings for suspension or revocation of license to conduct business or
profession, 142 A.L.R. 1388.

Hearsay evidence in proceedings before state administrative agencies, 36 A.L.R.3d 12.

Necessity of expert evidence in proceeding for revocation or suspension of license of
physician, surgeon, or dentist, 74 A.L.R.4th 9609.

53 C.J.S. Licenses 8§88 43, 58, 59.

61-1-12. Record.

In all hearings conducted under the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA
1978], a complete record shall be made of all evidence received during the course of
the hearing. The record shall be preserved by any stenographic method in use in the
district courts of this state, or in the discretion of the board, by tape recording. The
board shall observe any standards pertaining to tape recordings established for the
district courts of this state.

History: 1953 Comp., 8 67-26-12, enacted by Laws 1957, ch. 247, § 12; 1981, ch. 349,
8§ 11.

ANNOTATIONS



Section provides for complete transcript. McCaughtry v. New Mexico Real Estate
Comm'n, 82 N.M. 116, 477 P.2d 292 (1970).

61-1-13. Decision.

A. After a hearing has been completed, the members of the board shall proceed to
consider the case and as soon as practicable shall render their decision, provided that
the decision shall be rendered by a quorum of the board. In cases in which the hearing
is conducted by a hearing officer, all members who were not present throughout the
hearing shall familiarize themselves with the record, including the hearing officer's
report, before participating in the decision. In cases in which the hearing is conducted
by the board, all members who were not present throughout the hearing shall
thoroughly familiarize themselves with the entire record, including all evidence taken at
the hearing, before participating in the decision.

B. A decision based on the hearing shall be made by a quorum of the board and signed
by the person designated by the board within sixty days after the completion of the
preparation of the record or submission of a hearing officer's report, whichever is later.
In any case, the decision must be rendered and signed within ninety days after the
hearing.

History: 1953 Comp., 8 67-26-13, enacted by Laws 1957, ch. 247, § 13; 1981, ch. 349,
§ 12; 1993, ch. 295, § 6.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, in Subsection A, substituted "a quorum
of the board" for "the board at a meeting where a majority of the members are present
and participating in the decision” at the end of the first sentence; and made stylistic
changes in the second and third sentences.

Standard of proof for a hearing under this section is by a preponderance of the
evidence. Foster v. Board of Dentistry, 103 N.M. 776, 714 P.2d 580 (1986).

Section requires that decision be made by majority of the members of the board.
McCaughtry v. New Mexico Real Estate Comm'n, 82 N.M. 116, 477 P.2d 292 (1970).

Effect of failure to timely sign decision. - Failure of the board of dentistry to render
and sign its decision suspending a dentist's license within 90 days after completion of
the hearing made the decision null and void. Foster v. Board of Dentistry, 103 N.M. 776,
714 P.2d 580 (1986).

The 90-day time limit imposed by this section is expressly jurisdictional. Where the
board fails to take action within the required 90-day period, its decision is void and must
be reversed. Lopez v. New Mexico Bd. of Medical Exmrs., 107 N.M. 145, 754 P.2d 522
(1988).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 53 C.J.S. Licenses 88 43, 60.

61-1-14. Service of decision.

Within fifteen days after the decision is rendered and signed, the board shall serve upon
the applicant or licensee a copy of the written decision.

History: 1953 Comp., 8 67-26-14, enacted by Laws 1957, ch. 247, § 14.

61-1-15. Procedure where person fails to request or appear for
hearing.

If a person who has requested a hearing does not appear, and no continuance has
been granted, the board or hearing officer may hear the evidence of such witnesses as
may have appeared, and the board may proceed to consider the matter and dispose of
it on the basis of the evidence before it in the manner required by Section 61-1-13
NMSA 1978. Where because of accident, sickness or other cause a person fails to
request a hearing or fails to appear for a hearing which he has requested, the person
may within a reasonable time apply to the board to reopen the proceeding, and the
board upon finding such cause sufficient shall immediately fix a time and place for
hearing and give the person notice as required by Sections 61-1-4 and 61-1-5 NMSA
1978. At the time and place fixed, a hearing shall be held in the same manner as would
have been employed if the person had appeared in response to the original notice of
hearing.

History: 1953 Comp., 8 67-26-15, enacted by Laws 1957, ch. 247, § 15; 1981, ch. 349,
§ 14.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §8
60, 61.

53 C.J.S. Licenses 88 43, 61.

61-1-16. Contents of decision.

The decision of the board shall contain findings of fact made by the board; conclusions
of law reached by the board; the order of the board based upon these findings of fact
and conclusions of law; and a statement informing the applicant or licensee of his right
to judicial review and the time within which such review must be sought.

History: 1953 Comp., 8 67-26-16, enacted by Laws 1957, ch. 247, § 16; 1981, ch. 349,
§ 15.



61-1-17. Petition for review; waiver of right.

Any person entitled to a hearing under the Uniform Licensing Act [61-1-1 to 61-1-31
NMSA 1978], who is aggrieved by an adverse decision of a board issued after hearing,
may obtain a review of the decision in the district court of Santa Fe county or in the
district court of the county in which the hearing was held or, upon agreement of the
parties to the appeal, in any other district court of the state. In order to obtain such
review, the person shall, within twenty days after the date of service of the decision as
required by Section 61-1-14 NMSA 1978, file with the court a petition for review, a copy
of which shall be served on the office of the attorney general and on the board
secretary, stating all exceptions taken to the decision and indicating the court in which
the appeal is to be heard. The court shall not consider any exceptions not stated in the
petition. Failure to file a petition for review in the manner and within the time stated shall
operate as a waiver of the right to judicial review and shall result in the decision of the
board becoming final; except that for good cause shown, within the time stated, the
judge of the district court may issue an order granting one extension of time not to
exceed sixty days.

History: 1953 Comp., 8 67-26-17, enacted by Laws 1957, ch. 247, § 17; 1993, ch. 295,
§7.

ANNOTATIONS

Cross-references. - For procedures governing administrative appeals to the district
court, see Rule 1-074 NMRA 1997.

The 1993 amendment, effective June 18, 1993, inserted "office of the attorney general
and on the" in the second sentence and made stylistic changes in the second and fourth
sentences.

Compiler's note. - For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

Section applies only to licensing decisions. - This section sets forth venue
provisions governing the judicial review only of orders of the board which relate to the
denial, suspension or revocation of licenses. It is inapplicable to judicial review of price
agreement order of state board of barber examiners. Tudesque v. New Mexico State
Bd. of Barber Exmrs., 65 N.M. 42, 331 P.2d 1104 (1958).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
51.

Stay pending review of judgment or order revoking or suspending a professional, trade
or occupational license, 166 A.L.R. 575.

53 C.J.S. Licenses 88§ 43, 62.



61-1-18. Record filed by board; contents.

Within thirty days after service of the copy of the petition for review, the board shall
prepare, certify and file with the clerk of the district court in the proper county the record
of the case, comprising a copy of the notice of hearing required under Sections 4 and 5
[61-1-4 and 61-1-5 NMSA 1978]; a complete transcript of the testimony taken at the
hearing; copies of all pertinent documents and other written evidence introduced at the
hearing; a copy of the decision of the board containing the items specified in Section 16
[61-1-16 NMSA 1978]; and a copy of the petition for review containing the exceptions
filed to the decision. For good cause shown within the time stated, the judge of the
district court may issue an order granting one extension of time not to exceed sixty
days.

With permission of the court, the record may be shortened by stipulation of all parties to
the review proceeding. Any party unreasonably refusing to stipulate to limit the record
may be taxed by the court for such additional costs as may be occasioned by the
refusal. The court may require or permit subsequent corrections or additions to the
record when deemed desirable.

History: 1953 Comp., 8 67-26-18, enacted by Laws 1957, ch. 247, § 18.
ANNOTATIONS

Cross-references. - For procedures governing administrative appeals to the district
court, see Rule 1-074 NMRA 1997.

Compiler's note. - For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

Evidence collaterally attacking conviction properly excluded. - The opinion of an
expert criminal lawyer that a dentist's plea of guilty had been unknowingly and
unintelligently given and that the dentist had received ineffective assistance of counsel
in the criminal proceedings leading to the dentist's convictions was irrelevant to the
issue before the court and constituted an attempt to collaterally attack the convictions.
Weiss v. New Mexico Bd. of Dentistry, 110 N.M. 574, 798 P.2d 175 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 53 C.J.S. Licenses 88§ 43, 62.
61-1-19. Stay.

At any time before or during the review proceeding, the aggrieved person may apply to
the board or file a motion in accordance with the Rules of Civil Procedure for the District
Courts in the reviewing court for an order staying the operation of the board decision
pending the outcome of the review. The board or court may grant or deny the stay in its
discretion. No such order granting or denying a stay shall be reviewable.



History: 1953 Comp., § 67-26-19, enacted by Laws 1957, ch. 247, § 19; 1976, ch. 4, §
1; 1981, ch. 349, § 16.

ANNOTATIONS

Cross-references. - For procedures governing administrative appeals to the district
court, see Rule 1-074 NMRA 1997.

Compiler's note. - For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
84.

Validity and construction of state statutory provision forbidding court to stay, pending
review, judgment or order revoking or suspending professional, trade, or occupational
license, 42 A.L.R.4th 516.

61-1-20. Scope of review.

Upon the review of any board decision under the Uniform Licensing Act [61-1-1 to 61-1-
31 NMSA 1978], the judge shall sit without a jury, and may hear oral arguments and
receive written briefs, but no evidence not offered at the hearing shall be taken, except
that in cases of alleged omissions or errors in the record, testimony thereon may be
taken by the court. The court may affirm the decision of the board or remand the case
for further proceedings; or it may reverse the decision if the substantial rights of the
petitioner have been prejudiced because the administrative findings, inferences,
conclusions or decisions are: in violation of constitutional provisions; or in excess of the
statutory authority or jurisdiction of the board; or made upon unlawful procedure; or
affected by other error of law; or unsupported by substantial evidence on the entire
record as submitted; or arbitrary or capricious.

If the court reverses or remands the decision of the board, the judge shall set out in

writing, which writing shall become a part of the record, the reasons for such reversal or

remand.

History: 1953 Comp., 8 67-26-20, enacted by Laws 1957, ch. 247, § 20.
ANNOTATIONS

Cross-references. - For procedures governing administrative appeals to the district
court, see Rule 1-074 NMRA 1997.

Compiler's note. - For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).



Reviews of real estate commission governed by different provision. - Because,
where statutes are in conflict with one another and one cannot be applied without doing
violence to another, the specific provisions should govern over the general; thus, 61-29-
13 NMSA 1978, adopted in 1959 as part of the Real Estate Broker and Salesman Act,
rather than this section, adopted in 1957 as part of the Uniform Licensing Act, governs
reviews of the real estate commission. Poorbaugh v. New Mexico Real Estate Comm'n,
91 N.M. 622, 578 P.2d 323 (1978).

Options of reviewing court. - The court may affirm the decision of the board or
remand the case for further proceedings; or it may reverse the decision if the substantial
rights of the petitioner have been prejudiced because the administrative findings,
inferences, conclusions or decisions are: in violation of constitutional provisions; or in
excess of the statutory authority or jurisdiction of the board; or made upon unlawful
procedure; or affected by other error of law; or unsupported by substantial evidence on
the entire record as submitted; or arbitrary or capricious. In re Willoughby, 82 N.M. 443,
483 P.2d 498 (1971).

The district court is limited in its review to determining whether the order of the board
was unreasonable or unlawful; whether the order of the board was supported by
substantial evidence; and, generally, whether the action of the board was within the
scope of its authority. Seidenberg v. New Mexico Bd. of Medical Exmrs., 80 N.M. 135,
452 P.2d 469 (1969); Fiber v. New Mexico Bd. of Medical Exmrs., 93 N.M. 67, 596 P.2d
510 (1979).

The supreme court must conduct the same review as the district court while at the
same time determining whether the district court erred in the first appeal. Padilla v. Real
Estate Comm'n, 106 N.M. 96, 739 P.2d 965 (1987).

Court may not substitute its judgment for that of the board. McDaniel v. New Mexico
Bd. of Medical Exmrs., 86 N.M. 447, 525 P.2d 374 (1974); Fiber v. New Mexico Bd. of
Medical Exmrs., 93 N.M. 67, 596 P.2d 510 (1979).

This section does not permit the court to make the findings or to fix the penalty for that
is the function of the New Mexico real estate commission. McCaughtry v. New Mexico
Real Estate Comm'n, 82 N.M. 116, 477 P.2d 292 (1970).

Board's findings to be upheld if supported by substantial evidence. - The district
court is bound to uphold the board's findings if they were supported by substantial
evidence, regardless of whether the court might find otherwise or might believe different
witnesses. Family Dental Center v. New Mexico Bd. of Dentistry, 97 N.M. 464, 641 P.2d
495 (1982).

"Substantial evidence" is defined as "more than merely any evidence and more than
a scintilla of evidence and contemplates such relevant legal evidence as a reasonable
person might accept as sufficient to support a conclusion.” Young v. Board of
Pharmacy, 81 N.M. 5, 462 P.2d 139 (1969).



"Substantial evidence" means such relevant evidence as a reasonable mind might
accept as adequate to support a conclusion. Family Dental Center v. New Mexico Bd. of
Dentistry, 97 N.M. 464, 641 P.2d 495 (1982).

Where reviewing court to defer to board. - The court may give special weight to the
decision of the board of medical examiners where the issue before the board is
essentially one of a scientific or medical nature; however, where the facts are not in
dispute and the question is a legal one, the court will not hesitate to overrule the
decision of the board. Fiber v. New Mexico Bd. of Medical Exmrs., 93 N.M. 67, 596 P.2d
510 (1979).

Supreme court review. - The supreme court, in reviewing the district court's judgment,
must, in the first instance, make the same review of the administrative agency's action
as did the district court. Seidenberg v. New Mexico Bd. of Medical Exmrs., 80 N.M. 135,
452 P.2d 469 (1969).

Grounds for reversal. - The courts are vested with the power and authority to set aside
an order of such agency if it is unreasonable, unlawful, arbitrary, capricious or not
supported by evidence. McDaniel v. New Mexico Bd. of Medical Exmrs., 86 N.M. 447,
525 P.2d 374 (1974).

Reversal must be based on specified ground. - When the judge substitutes his or her
own judgment in reversing the decision of the board, rather than basing the reversal
upon any of the grounds set forth in this section, the judge's judgment will be reversed
and that of the board reinstated. In re Willoughby, 82 N.M. 443, 483 P.2d 498 (1971).

It is well established that a district court, on appeal, is restricted to whether, as a matter
of law, the administrative body acted fraudulently, arbitrarily or capriciously, whether the
administrative order is substantially supported by evidence and, generally, whether the
action of the administrative body was within the scope of its authority. Seidenberg v.
New Mexico Bd. of Medical Exmrs., 80 N.M. 135, 452 P.2d 469 (1969).

Findings and conclusions as to intent to deceive. - Where a license to sell real
estate was revoked for false or fraudulent representations in applications with respect to
unpaid liens or judgments, but the real estate commission's findings and conclusions did
not resolve in any meaningful way whether licensee intended to deceive and to induce
the commission to act in reliance upon a misrepresentation of fact known by the
licensee to be untrue, and there were no specific findings and conclusions by the
commission to afford the supreme court a clear understanding that the decision was
based upon false representations relevant and material to facts bearing upon the good
repute and competence of the licensee in the public interest, the cause would be
remanded to the commission with express directions to enter proper findings of fact and
conclusions of law, together with a final order. Padilla v. Real Estate Comm'n, 106 N.M.
96, 739 P.2d 965 (1987).



New evidence not heard on review. - The scope of review of the district court upon
appeal from the board excludes evidence not offered at the hearing, except that in
cases of alleged omissions or errors in the record, as testimony thereon may be taken
by the court. In re Willoughby, 82 N.M. 443, 483 P.2d 498 (1971).

Absence of board member not prejudicial. - Where one of the board members is
absent during part of the testimony and is apparently rounding up a witness to testify at
the hearing absent an indication that the board as a whole was biased or prejudiced
toward appellee, it would not constitute a basis to overturn the board's decision. In re
Willoughby, 82 N.M. 443, 483 P.2d 498 (1971).

Substantial evidence to support real estate commission's suspension of broker's
license. - See Elliott v. New Mexico Real Estate Comm'n, 103 N.M. 273, 705 P.2d 679
(1985).

Review in light of 61-6-12 NMSA 1978. - The district court may find that the
differences in methodology of examination scoring between this state and another do
not rationally relate to the question of "equivalent” "qualifications and requirements," as
those terms are used in 61-6-12 NMSA 1978 (now 61-6-13 NMSA 1978). Fiber v. New
Mexico Bd. of Medical Exmrs., 93 N.M. 67, 596 P.2d 510 (1979).

Findings unsupported by substantial evidence. - Where there is a failure to establish
the nature of pills sold and whether a prescription is required by law, findings that
pharmacist willfully and unlawfully sold without prescription certain dangerous drugs as
defined by the Federal Food and Drug Laws would not be supported by law and should
be set aside. Young v. Board of Pharmacy, 81 N.M. 5, 462 P.2d 139 (1969).

Arbitrary action defined as willfully in disregard of facts. - Arbitrary and capricious
action on the part of an administrative agency has been defined as willful and
unreasonable action, without consideration and in disregard of facts or circumstances.
Where there is room for two opinions, action is not arbitrary or capricious when
exercised honestly and upon due consideration, even though it may be believed that an
erroneous conclusion has been reached. McDaniel v. New Mexico Bd. of Medical
Exmrs., 86 N.M. 447, 525 P.2d 374 (1974).

Law reviews. - For article, "The Use of the Substantial Evidence Rule to Review
Administrative Findings of Fact in New Mexico," see 10 N.M. L. Rev. 103 (1979-80).

For article, "Substantial Evidence Reconsidered: The Post-Duke City Difficulties and
Some Suggestions for Their Resolution,” see 18 N.M.L. Rev. 525 (1988).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
51.

Right of person wrongfully refused license upon proper application therefor to do act for
which license is required, 30 A.L.R.2d 1006.



53 C.J.S. Licenses 8§88 43, 62.

61-1-21. Power of board to reopen the case.

A. At any time after the hearing and prior to the filing of a petition for review, the person
aggrieved may request the board to reopen the case to receive additional evidence or
for other cause.

B. The board need not reconvene and may be polled about whether to grant or refuse a
request to reopen the case. The board shall grant or refuse the request in writing, and
that decision and the request shall be made a part of the record. The decision to grant
or refuse a request to reopen the case shall be made, signed by the person designated
by the board, and served upon the applicant or licensee within fifteen days after the
board receives the request.

C. The granting or refusing of a request to reopen the case shall be within the board's
discretion. The board may reopen the case on its own motion at any time before petition
for review is filed; thereafter, it may do so only with the permission of the reviewing
court. If the board reopens the case, it shall provide notice and a hearing to the
applicant or licensee. The notice of the hearing shall be served upon the applicant or
licensee within fifteen days after service of the decision to reopen the case. The hearing
shall be held within forty-five days after service of the notice, and a decision shall be
rendered, signed and served upon the applicant or licensee within thirty days after the
hearing.

D. The board's decision to refuse a request to reopen the case shall not be reviewable
except for an abuse of discretion.

History: 1953 Comp., 8 67-26-21, enacted by Laws 1957, ch. 247, § 21; 1981, ch. 349,
§17.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
51.

53 C.J.S. Licenses 88§ 43, 61.

61-1-22. Remand for hearing newly discovered evidence; procedure
before the board.

At any time after the petition for review has been filed, the aggrieved person may apply
to the reviewing court for leave to present additional evidence. If the court is satisfied
that the evidence is material to the issues, that it is not merely cumulative and that it
could not reasonably have been presented at the hearing before the board, the court
may remand the case to the board where additional evidence shall be heard. The board



may then affirm or modify its findings of fact and its decision, and shall file with the
reviewing court as a part of the record the additional evidence, together with the
affirmation of, or modifications in, its findings or decision.

History: 1953 Comp., 8 67-26-22, enacted by Laws 1957, ch. 247, § 22.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits 88§
16, 57, 139.

61-1-23. Appeal to supreme court.

Any party to the review proceeding, including the board, may appeal to the supreme
court from the decision of the district court under rules of procedure applicable in other
civil cases. No appeal bond shall be required of the board. The appealing party may
apply to the district court for a stay of that court's decision or a stay of the board's
decision, whichever shall be appropriate, pending the outcome of the appeal to the
supreme court.

History: 1953 Comp., 8 67-26-23, enacted by Laws 1957, ch. 247, § 23.
ANNOTATIONS

Cross-references. - For procedure on appeal to the supreme court, see Rule 12-101
NMRA 1997.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
51.

53 C.J.S. Licenses 88 43, 62.

61-1-24. Power of board to seek injunctive relief.

Any board may appear in its own name in the courts of the state and may apply to
courts having jurisdiction for injunctions to prevent violations of statutes administered by
the board and of rules and regulations issued pursuant to those statutes, and such
courts shall have power to grant such injunctions regardless of whether criminal
prosecution has been or may be instituted as a result of such violations.

History: 1953 Comp., 8 67-26-24, enacted by Laws 1957, ch. 247, § 24.
ANNOTATIONS

Law reviews. - For note, "Police Power and the Design of Buildings," see 5 Nat.
Resources J. 122 (1965).



Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §8
85, 149.

53 C.J.S. Licenses § 85.

61-1-25. Declaratory judgment.

The validity of any rule adopted by a board may be determined upon petition for a
declaratory judgment thereon addressed to the district court of Santa Fe county when it
appears that the rule, or its threatened application, interferes with or impairs, or
threatens to interfere with or impair, the legal rights or privileges of the petitioner. The
court shall declare the rule invalid if it finds that the rule violates or conflicts with
constitutional or statutory provisions or exceeds the statutory authority of the board.

History: 1953 Comp., 8 67-26-25, enacted by Laws 1957, ch. 247, § 25.
ANNOTATIONS
Cross-references. - For declaratory judgments, see 44-6-1 NMSA 1978 et seq.

Law reviews. - For note, "Police Power and the Design of Buildings," see 5 Nat.
Resources J. 122 (1965).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 22A Am. Jur. 2d Declaratory Judgments
88 73, 76.

53 C.J.S. Licenses § 37.

61-1-26. Judicial review procedure exclusive.

The provisions of the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] providing a
uniform method of judicial review of board actions of the kind specified in Section 3 [61-
1-3 NMSA 1978] shall constitute an exclusive method of court review in such cases and
shall be in lieu of any other review procedure available under statute or otherwise.
Nothing herein, however, shall be construed to bar the use of any available remedies to
test the legality of any type of board action not specified in Section 3.

History: 1953 Comp., 8 67-26-26, enacted by Laws 1957, ch. 247, § 26.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
51.

53 C.J.S. Licenses 88§ 43, 62.



61-1-27. Amending and repealing.

The provisions of the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] may be
amended, repealed or superseded by another act of the legislature only by direct
reference to the section or sections of this act being amended, repealed or superseded.

History: 1953 Comp., 8 67-26-27, enacted by Laws 1957, ch. 247, § 27; 1981, ch. 349,
§ 18.

61-1-28. Purpose of act; liberal interpretation.

The legislature expressly declares that its purpose in enacting the Uniform Licensing
Act [61-1-1 to 61-1-31 NMSA 1978] is to promote uniformity with respect to the conduct
of board hearings and judicial review and that the Uniform Licensing Act is to be liberally
construed to carry out its purpose.

History: 1953 Comp., 8 67-26-28, enacted by Laws 1957, ch. 247, § 28.
ANNOTATIONS

Severability clauses. - Laws 1957, ch. 247, § 29, provides for the severability of the
act if any part or application thereof is held invalid.

61-1-29. Adoption of regulations; notice and hearing.

A. The procedures specified in Sections 61-1-29 through 61-1-31 NMSA 1978 shall be
applicable to proceedings by a board to adopt, amend or repeal rules or regulations of
general applicability which implement or interpret a law enforced or administered by the
board. These procedures shall not apply to:

(1) statements, policies, procedures or regulations concerning only internal
management or discipline of a board and not affecting the rights of or procedures
available to licensees, applicants or the public generally;

(2) declaratory rulings issued pursuant to Section 61-1-33 NMSA 1978;

(3) decisions, statements or interpretations issued or actions taken in the course of
disciplinary proceedings against a licensee; or

(4) formal or informal opinions of the attorney general issued pursuant to requests of the
board.

B. No regulation or amendment or repeal thereof shall be adopted by the board until
after a public hearing by the board.



C. The board shall make reasonable efforts to give notice of any rulemaking proceeding
to its licensees and to the members of the public. Notice of the hearing shall be given at
least thirty days prior to the hearing date and shall state the subject, the time and the
place of the hearing and the manner in which interested persons may present their
views. The notice shall also state where interested persons may secure copies of any
proposed regulations. The notice of the public hearing shall include but not necessarily
be limited to publishing the notice in a newspaper of general circulation in the state, and
the board shall give notice to all persons who have made a written request to the board
for advance notice.

D. At the hearing, the board shall allow all interested persons reasonable opportunity to
submit data, views or arguments orally or in writing and to examine witnesses testifying
at the hearing. Any person heard or represented at the hearing shall be given written
notice of the action of the board. The board may designate a hearing officer to take
evidence in the hearing. A record shall be made of all proceedings at the hearing.

E. No regulation or amendment or repeal thereof shall become effective until thirty days
after its filing under the State Rules Act [Chapter 14, Article 4 NMSA 1978].

History: 1953 Comp., 8 67-26-29, enacted by Laws 1971, ch. 54, § 3; 1981, ch. 349, §
19.

ANNOTATIONS
Cross-references. - For legal newspaper, see 14-11-2 NMSA 1978.

Notice procedure of pharmacy board does not violate due process. Montoya v.
O'Toole, 94 N.M. 303, 610 P.2d 190 (1980).

Board must disclose reasoning behind regulation. - In propounding regulations the
board of pharmacy need not make formal findings. The only requirements which it must
meet are that the public and the reviewing courts are informed as to the reasoning
behind the regulation. The comments of one board member suffice in this regard.
Pharmaceutical Mfrs. Ass'n v. New Mexico Bd. of Pharmacy, 86 N.M. 571, 525 P.2d
931 (Ct. App. 1974).

Subsection C is applicable to repeal of regulations by an administrative agency.
Rivas v. Board of Cosmetologists, 101 N.M. 592, 686 P.2d 934 (1984).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits 8§
46, 125.

53 C.J.S. Licenses § 37.

61-1-30. Emergency regulations; appeal.



A. If the board determines that an emergency exists which requires immediate action to
protect the public peace, health, welfare or safety, it may, with the written concurrence
of the governor, adopt a regulation or amendment or repeal thereof, and the emergency
regulation shall become effective immediately upon its filing under the State Rules Act
[Chapter 14, Article 4 NMSA 1978]. The emergency regulation shall not continue in
effect longer than forty-five days unless within that time the board commences
proceedings to adopt the regulation by issuing the notice required under Section 61-1-
29 NMSA 1978. If the board commences proceedings under Section 61-1-29 NMSA
1978, the emergency regulation shall remain in effect until a permanent regulation takes
effect or until the procedures are otherwise completed. In no event shall any emergency
regulation remain in effect for more than one hundred twenty days.

B. Any person who is or may be affected by an emergency regulation adopted by the
board may appeal to the court of appeals for relief. An appeal of an emergency
regulation is perfected by filing a notice of appeal with the court of appeals and the
board within the period of time the emergency regulation is in effect. The notice of
appeal shall be accompanied by a copy of the emergency regulation. Within three days
of the date the board receives the notice of appeal, the board shall file with the court of
appeals a statement setting forth the facts requiring the emergency action. The board
shall also deliver a copy of the statement to the appellant. The appellant shall have five
days to file with the court of appeals a written response to the board's statement. The
appellant shall also deliver a copy of its response to the board. The court of appeals
may set aside the emergency regulation only if it finds that the board's exercise of its
emergency regulation-making authority is arbitrary, capricious, contrary to law or an
abuse of discretion.

History: 1953 Comp., 8 67-26-30, enacted by Laws 1971, ch. 54, § 4; 1981, ch. 349, §
20.

61-1-31. Validity of regulation; judicial review.

A. Any person who is or may be affected by a regulation adopted by the board may
appeal to the court of appeals for relief. All appeals shall be upon the record made at
the hearing by the board and shall be taken to the court of appeals within thirty days
after filing of the regulation under the State Rules Act [Chapter 14, Article 4 NMSA
1978].

B. An appeal to the court of appeals under this section is perfected by the timely filing of
a notice of appeal with the court of appeals, with a copy attached of the regulation from
which the appeal is taken. The appellant shall certify in his notice of appeal that
arrangements have been made with the board for preparation of a sufficient number of
transcripts of the record of the hearing on which the appeal depends to support his
appeal to the court, at the expense of the appellant, including three copies which he
shall furnish to the board.

C. Upon appeal, the court of appeals shall set aside the regulation only if found to be:



(1) arbitrary, capricious or an abuse of discretion;
(2) contrary to law; or
(3) against the clear weight of substantial evidence of the record.

History: 1953 Comp., 8 67-26-31, enacted by Laws 1971, ch. 54, § 5; 1981, ch. 349, §
21.

ANNOTATIONS

Interpretations overturned only if clearly wrong. - Reviewing courts overturn the
administrative interpretation of a statute by appropriate agencies only if they are clearly
incorrect. Since detailmen handle controlled drugs and are part of the interstate drug
shipment operation, even though they do not ship drugs themselves, the interpretation
by the board of pharmacy of 26-1-16 NMSA 1978 to allow licensing of detailmen is not
clearly erroneous and will not be overturned by a reviewing court. Pharmaceutical Mfrs.
Ass'n v. New Mexico Bd. of Pharmacy, 86 N.M. 571, 525 P.2d 931 (Ct. App. 1974).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §
51.

Right to attack validity of statute, ordinance or regulation relating to occupational or
professional license as affected by applying for, or securing, license, 65 A.L.R.2d 660.

53 C.J.S. Licenses § 37.

61-1-32. Petition for adoption, amendment or repeal of regulations.

Any interested person may request in writing that a board adopt, amend or repeal a
regulation. Within one hundred twenty days after receiving the written request, the
board shall either initiate proceedings in accordance with Section 61-1-29 NMSA 1978
to adopt the regulation or issue a concise written statement of its reason for denial of
the request. The denial of such a request is not subject to judicial review.

History: 1978 Comp., 8 61-1-32, enacted by Laws 1981, ch. 349, § 22.

61-1-33. Declaratory rulings.

A. Any licensee of a board whose rights may be affected by the application of any
statute enforced or administered by that board or by any decision, order or regulation of
that board, may request in writing a declaratory ruling from the board concerning the
applicability of the statute, decision, order or regulation to a particular set of facts. The
board shall respond in writing to such a written request within one hundred twenty days.

B. The board may also issue declaratory rulings on its own motion.



C. The effect of a declaratory ruling shall be limited to the board and to the licensee, if
any, who requested the declaratory ruling.

History: 1978 Comp., 8 61-1-33, enacted by Laws 1981, ch. 349, § 23.
ANNOTATIONS

Severability clauses. - Laws 1981, ch. 349, § 25, provides for the severability of the
Uniform Licensing Act if any part or application thereof is held invalid.

ARTICLE 2
OPTOMETRY

61-2-1. Short title. (Effective until July 1, 1998.)

Chapter 61, Article 2 NMSA 1978 may be cited as the "Optometry Act".

History: 1953 Comp., 8 67-1-1, enacted by Laws 1973, ch. 353, § 1; 1985, ch. 241, § 1.
ANNOTATIONS

Delayed repeals. - See 61-2-18 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 8.

Optometry as within statute relating to practice of medicine, 22 A.L.R. 1173.
Constitutionality of statute prescribing conditions of practicing medicine as affected by
discrimination against or in favor of optometrists, 37 A.L.R. 682, 42 A.L.R. 1342, 54
A.L.R. 600.

Constitutionality of statute or ordinance prohibiting or regulating advertising by
physician, surgeon or other person professing healing arts, 54 A.L.R. 400.

Constitutionality of statutes and validity of regulations relating to optometry, 98 A.L.R.
905, 22 A.L.R.2d 939.

Corporation or individual not himself licensed, right of, to practice optometry through
licensed employee, 102 A.L.R. 343, 128 A.L.R. 585.

Prescription, one who fills, under reciprocity arrangement with optometrist, as subject to
charge of practice of optometry without license, 121 A.L.R. 1455.

Liability of osteopath for medical malpractice, 73 A.L.R.4th 24.



Liability of chiropractors and other drugless practitioners for medical malpractice, 77
A.L.R.4th 273.

What constitutes practice of "optometry”, 82 A.L.R.4th 816.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 6 to 8.

61-2-2. Definitions. (Effective until July 1, 1998.)
As used in the Optometry Act [this article]:
A. "practice of optometry" means:

(1) the employment of any subjective or objective means or methods, including the
prescription or administration of topical ocular pharmaceutical agents, for the purpose of
determining the visual defects or abnormal conditions of the human eye and its adnexa,;
and

(2) the employing, adapting or prescribing of preventive or corrective measures,
including lenses, prisms, contact or corneal lenses or other optical appliances; and
prescribing or administering topical ocular pharmaceutical agents and oral
pharmaceutical agents as authorized in Section 61-2-10.2 NMSA 1978 for the
correction, relief or referral of visual defects or abnormal conditions of the human eye
and its adnexa. The "practice of optometry" shall not include the use of surgery or
injections in the treatment of eye diseases; provided, persons who sell or dispense
eyeglasses upon prescription and who do not prescribe ophthalmic lenses for the eyes
shall not employ, adapt, dispense, modify, provide, sell, give or fit contact or corneal
lenses; and provided further, the testing, design, dispensing and monitoring of a contact
lens fitting shall be performed at the optometrist's place of practice;

B. "ophthalmic lens" means a lens that has a spherical, cylindrical or prismatic value
and that is ground pursuant to a prescription and intended to be used as eyeglasses or
spectacles;

C. "contact or corneal lens" means any lens to be worn on the anterior segment of the
human eye, to be prescribed, dispensed, adapted, employed, modified, provided, sold
and fitted by a licensed optometrist or physician;

D. "prescription” means a formula written for ophthalmic lenses, for a topical ocular
pharmaceutical agent or for an oral pharmaceutical agent as authorized in Section 61-2-
10.2 NMSA 1978 that comes under the provisions of the New Mexico Drug, Device and
Cosmetic Act [Chapter 26, Article 1 NMSA 1978] by a person duly licensed and
containing the following essential elements:

(1) an order given individually for the person for whom prescribed, either directly from
the prescriber to the pharmacist or indirectly by means of a written order signed by the



prescriber, and shall bear the name and address of the prescriber, his license
classification, the name and address of the patient, the name and quantity of the drug
prescribed, directions for use and the date of issue; or

(2) dioptric power of spheres, cylinders and prisms, axes of cylinders, position of prism
base and, if so desired by the prescriber, light transmission properties and lens curve
values;

(3) designation of pupillary distance; and

(4) name of patient, date of prescription, expiration date and the name and office
location of prescriber; provided, however, that:

(5) those who sell and dispense eyeglasses upon the written prescription of a physician,
surgeon or optometrist may determine the:

(a) type, form, size and shape of ophthalmic lenses;
(b) placement of optical centers for distance-seeing and near-work;
(c) designation of type and placement of reading segments in multivision lenses;

(d) type and quality of frame or mounting, type of bridge and distance between lenses,
type, length and angling of temples; and

(e) designation of pupillary distance;

E. "eyeglasses" means any exterior optical device using ophthalmic lenses for the
correction or relief of disturbances in and anomalies of human vision and includes
spectacles and other devices using ophthalmic lenses; and

F. "board" means the board of optometry.

History: 1953 Comp., § 67-1-2, enacted by Laws 1973, ch. 353, § 2; 1977, ch. 30, 8§ 1;
1979, ch. 3, 8 1; 1985, ch. 241, § 2; 1995, ch. 20, § 2.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

The 1995 amendment, effective July 1, 1995, in Paragraph A(2), inserted "preventive
or corrective measures, including” and "and oral pharmaceutical agents as authorized in
Section 61-2-10.2 NMSA 1978" in the first sentence, deleted "or any controlled
substances" after "injections" and added the proviso at the end of the second sentence;
inserted "or for an oral pharmaceutical agent as authorized in Section 61-2-10.2 NMSA



1978" and "Device" in the introductory paragraph of Subsection D; and made stylistic
changes throughout the section.

"Optometry". - Optometry and the practice of optometry relate basically to the testing
of the loss of eyesight and the correction thereof by the use of optical appliances or
other means, not including drugs, medicines or surgery. 1957-58 Op. Att'y Gen. No. 58-
158.

Duplicating of lens as "practice of optometry". - A person who duplicates an
ophthalmic lens without a prescription is practicing optometry and as such must be
licensed under the act or is in violation of the same. 1953-54 Op. Att'y Gen. No. 5909.
Contact lenses. - Even though not specifically named in former Optometry Practice
Act, contact lenses could be considered a lens or other optical appliance. 1957-58 Op.
Att'y Gen. No. 58-158.

Audiometric testing should not be undertaken by optometrist because the various
healing arts professions should stay within the confines of their individual professions as
defined by the separate licensing acts enacted by the state legislature. 1957-58 Op.
Att'y Gen. No. 58-158.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88§ 8, 39, 40.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 3 to 5.

61-2-3. Criminal offender's character evaluation. (Effective until July
1,1998.)

The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978]

shall govern any consideration of criminal records required or permitted by the

Optometry Act [this article].

History: 1953 Comp., 8 67-1-2.1, enacted by Laws 1974, ch. 78, § 11.
ANNOTATIONS

Delayed repeals. - See 61-2-18 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 19.

61-2-4. License required. (Effective until July 1, 1998.)

Unless licensed or exempted under the Optometry Act [this article], no person shall:



A. practice optometry;
B. represent himself or offer his services as being able to practice optometry;
C. prescribe eyeglasses or give a prescription to a patient; or
D. duplicate or replace an ophthalmic lens, not including contact lenses, without a
current prescription, or without a written authorization from the patient if the prescription
is not available.
History: 1953 Comp., 8 67-1-3, enacted by Laws 1973, ch. 353, § 3.
ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

Cross-references. - For incorporation of optometrists under Professional Corporation
Act, see 53-6-1 et seq. NMSA 1978.

Retail ophthalmic dispenser may not legally fit contact or corneal lenses either
independently or under the supervision of a New Mexico licensed practitioner of
optometry or medicine. 1957-58 Op. Att'y Gen. No. 58-176.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88§ 26, 37, 38, 132.

Constitutionality of statutes and validity of regulations relating to optometry, 98 A.L.R.
905, 22 A.L.R.2d 939.

Right of corporation or individual, not himself licensed, to practice optometry through
licensed employee, 102 A.L.R. 343, 128 A.L.R. 585.

Validity of governmental regulation of optometry, 22 A.L.R.2d 939.
What constitutes practice of "optometry”, 82 A.L.R.4th 816.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 12, 14, 17, 26, 27.

61-2-5. Board created; terms; appointment; continuance; removal.
(Effective until July 1, 1998.)

A. There is created a six-member "board of optometry" composed of four persons who
have resided in and have been continuously engaged in the practice of optometry in
New Mexico for at least five years immediately prior to their appointment and two
persons who shall represent the public. The public members of the board shall not have



been licensed as an optometrist, nor shall the public members have any significant
financial interest, whether direct or indirect, in the occupation regulated.

B. Professional members of the board shall be appointed by the governor from a list of
five names for each vacancy submitted to him by the state organization affiliated with
the American optometric association. Not more than one professional board member
shall maintain his place of business or reside in any one county, and professional
appointments shall be made on a geographical basis to effect representation of all
areas of the state. Board members shall be appointed for staggered terms of five years
or less, each. The terms of each board member shall be made in such a manner that
the term of one board member ends on June 30 of each year. Board members shall
serve until their successors have been appointed and qualified. A professional-member
vacancy shall be filled for the unexpired term by the appointment by the governor of a
licensed optometrist from the general area of the state represented by the former
member. All members of the board of optometry in office on the effective date of the
Optometry Act shall serve out their unexpired terms.

C. The governor may remove any member from the board for the neglect of any duty
required by law, for incompetence, for improper or unprofessional conduct as defined by
board regulation or for any reason that would justify the suspension or revocation of his
license to practice optometry.

D. No board member shall serve more than two consecutive terms, and any member
failing to attend, after proper notice, three consecutive meetings shall automatically be
removed as a board member unless excused for reasons set forth in board regulations.

E. In the event of a vacancy for any reason, the board secretary shall immediately notify
the governor, the board members and the state optometric association of the vacancy,
the reason for its occurrence and the action taken by the board, so as to expedite the
appointment of a new board member.

History: 1953 Comp., 8 67-1-4, enacted by Laws 1973, ch. 353, § 4; 1979, ch. 12, § 1;
1991, ch. 189, § 1.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

The 1991 amendment, effective June 14, 1991, substituted "four persons" for "five
persons” and "two persons” for "one person” in the first sentence and made a related
stylistic change in Subsection A; in Subsection B, deleted "commencing with 1974" at
the end of the fourth sentence and deleted the former fifth sentence which read "The
public board member shall be appointed by the governor upon the effective date of this
1979 act to a five-year term expiring June 30, 1984, and vacancy appointments of a
public member shall be for the unexpired term"; and made minor stylistic changes in
Subsections A, B and C.



"Effective date of the Optometry Act". - The "effective date of the Optometry Act",
referred to in this section, is April 3, 1973, which is the effective date of Laws 1973, ch.
353, § 18.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 21.

61-2-6. Organization; meetings; compensation; powers and duties.
(Effective until July 1, 1998.)

A. The board shall annually elect a chairman, a vice chairman and a secretary-
treasurer, each of whom shall serve until his successor is elected and qualified.

B. The board shall meet at least annually for the purpose of examining candidates for
licensure. Special meetings may be called by the chairman and shall be called upon the
written request of a majority of the board members. A majority of the board members
currently serving constitutes a quorum.

C. Members of the board may be reimbursed as provided in the Per Diem and Mileage
Act [10-8-1 to 10-8-8 NMSA 1978] but shall receive no other compensation, perquisite
or allowance.

D. The board shall:

(1) administer and enforce the provisions of the Optometry Act [this article];

(2) adopt, publish and file, in accordance with the Uniform Licensing Act [61-1-1 to 61-1-
31 NMSA 1978] and the State Rules Act [Chapter 14, Article 4 NMSA 1978], all rules
and regulations for the implementation and enforcement of the provisions of the
Optometry Act;

(3) adopt and use a seal;

(4) administer oaths and take testimony on any matters within the board's jurisdiction;
(5) keep an accurate record of all its meetings, receipts and disbursements;

(6) keep a record of all examinations held, together with the names and addresses of all
persons taking the examinations and the examination results. Within thirty days after
any examination, the board shall give written notice to each applicant examined of the
results of the examination as to the respective applicant;

(7) certify as passing each applicant who obtains a grade of at least seventy-five

percent on each subject upon which he is examined; providing that any applicant failing
may apply for re-examination at the next scheduled examination date;



(8) keep a book of registration in which the name, address and license number of all
licensees shall be recorded, together with a record of all license renewals, suspensions
and revocations;

(9) grant, deny, renew, suspend or revoke licenses to practice optometry in accordance
with the provisions of the Uniform Licensing Act for any cause stated in the Optometry
Act;

(10) develop and administer qualifications for certification for the use of topical ocular
pharmaceutical agents and oral pharmaceutical agents as authorized in Section 61-2-
10.2 NMSA 1978, including minimum educational requirements and examination, as
required by Section 61-2-10 NMSA 1978 and provide the board of pharmacy with an
annual list of optometrists certified to use topical ocular pharmaceutical agents and oral
pharmaceutical agents as authorized in Section 61-2-10.2 NMSA 1978;

(11) provide for the suspension of an optometrist's license for sixty days upon a
determination of use of pharmaceutical agents without prior certification in accordance
with Section 61-2-10 NMSA 1978, after proper notice and an opportunity to be heard
before the board; and

(12) have the power to employ agents or attorneys.

History: 1953 Comp., 8 67-1-5, enacted by Laws 1973, ch. 353, 8§ 5; 1977, ch. 30, 8§ 2;
1979, ch. 12, § 2; 1985, ch. 241, § 3; 1995, ch. 20, § 3.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

The 1995 amendment, effective July 1, 1995, in Subsection B, substituted "at least
annually” for "in January and July of each year" in the first sentence, deleted former
provisions relating to the time for examination of candidates for licensure and notices of
meetings, and made stylistic changes; and, in Paragraph D(10), inserted "and oral
pharmaceutical agents as authorized in Section 61-2-10.2 NMSA 1978" in two places.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers 88 21 to 24.

61-2-7. Disposition of funds; optometry fund created; method of
payments; bonds. (Effective until July 1, 1998.)

A. There is created the "optometry fund."
B. All funds received by the board and money collected under the Optometry Act [this

article] shall be deposited with the state treasurer, who shall place the same to the
credit of the optometry fund.



C. All payments out of the optometry fund shall be made on vouchers issued and signed
by the secretary-treasurer of the board upon warrants drawn by the department of
finance and administration in accordance with the budget approved by that department.

D. All amounts in the optometry fund shall be subject to the order of the board and shall
be used only for the purpose of meeting necessary expenses incurred in:

(1) the performance of the provisions of the Optometry Act and the duties and powers
imposed thereby; and

(2) the promotion of optometric education and standards in this state within the
budgetary limits.

E. All funds which may have accumulated to the credit of the board under any previous
law shall be transferred to the optometry fund and shall continue to be available for use
by the optometry board in accordance with the provisions of the Optometry Act. All
money unused at the end of the fiscal year shall not revert, but shall remain in the
optometry fund for use in accordance with the provisions of the Optometry Act.

F. The secretary-treasurer and any employee who handles money or who certifies the
receipt or disbursal of money received by the board shall, within thirty days after
election or employment by the board, execute a bond in accordance with the provisions
of the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978], conditioned on the faithful
performance of the duties of the office or position and on an accounting of all funds
coming into his hands.

G. The secretary-treasurer shall make, at the end of each fiscal year, an itemized report
to the governor of all receipts and disbursements of the board for the prior fiscal year,
together with a report of the records and information required by the Optometry Act. A
copy of the annual report to the governor shall be presented to the board at its first
meeting in July of each year.

History: 1953 Comp., 8 67-1-6, enacted by Laws 1973, ch. 353, § 6.
ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.
Withdrawals from fund. - The regulation and licensing department may not withdraw
money from the optometry fund without approval from the board of optometry. 1988 Op.

Att'y Gen. No. 88-63.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 21.



61-2-8. Qualifications for licensure as an optometrist. (Effective
until July 1, 1998.)

Each applicant for licensure as an optometrist shall furnish evidence satisfactory to the
board that the applicant:

A. has reached the age of majority;
B. is of good moral character and of temperate habits;

C. has completed at least an approved four-year high school course of study or the
equivalent thereof as determined by regulations of the board,

D. is a citizen of the United States or has taken out his first naturalization papers; and
E. has graduated and been awarded a doctor of optometry degree from a school or
college of optometry approved and accredited by the board, and in the event the
applicant applies for licensure by endorsement, he shall have been awarded a doctor of
optometry degree from a school or college of optometry approved and accredited by the
board which had a minimum course of study of four thousand clock hours of instruction
leading to such degree.
History: 1953 Comp., 8 67-1-7, enacted by Laws 1973, ch. 353, § 7.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.
Cross-references. - For the age of majority, see 28-6-1 NMSA 1978.
For the Parental Responsibility Act, see Chapter 40, Article 5A NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 51 to 62.

Constitutionality of statutes and validity of regulations relating to optometry, 98 A.L.R.
905, 22 A.L.R.2d 939.

Validity of governmental regulation of optometry, 22 A.L.R.2d 939.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 19.

61-2-9. Licensure by examination; licensure by endorsement.
(Effective until July 1, 1998.)



A. An applicant meeting the qualifications set forth in Section 61-2-8 NMSA 1978, shall:

(2) file his application under oath, on forms supplied by the board, for an examination by
the board. The examination shall be confined to the subjects within the curriculum of
colleges of optometry approved and accredited by the board and shall include written
tests and practical demonstrations and may include oral tests; or

(2) file his application under oath on forms supplied by the board which conform to
board regulations on endorsement and furnish proof satisfactory to the board of his
having been licensed by examination in another state which had qualifications equal to
or exceeding those required in this state on the date of his original licensure, and
satisfying the board that he holds a doctor of optometry degree from a school or college
approved and accredited by the board which was obtained after the completion of a
course of study with a minimum of four thousand clock hours of instruction. The
applicant must have been actively engaged in the practice of optometry in the state of
licensure or in federal service for seven consecutive years immediately prior to the year
in which application is made. This proof shall be accepted in lieu of the written portion of
the examination. Applicants for licensure without written examination shall be examined
to the satisfaction of the board by practical, oral and clinical demonstration in the
presence of a majority of the board and a detailed record of such examination shall be
kept and made available to the applicant at his request.

B. All applicants successfully passing the examinations shall be issued a license by the
board upon payment of the license fee.

History: 1953 Comp., 8 67-1-8, enacted by Laws 1973, ch. 353, § 8.
ANNOTATIONS

Delayed repeals. - See 61-2-18 NMSA 1978.

Cross-references. - For license fees, see 61-2-11 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 59, 60, 67.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 20.

61-2-9.1. License issued. (Effective until July 1, 1998.)

Each applicant for a license to practice optometry as provided in Chapter 61, Article 2
NMSA 1978 who successfully passes the examination for licensure, possesses the
required educational qualifications and meets other requirements of the Optometry Act
[this article] or regulations adopted pursuant to that act is entitled to a license that
carries with it the title "doctor of optometry".



History: Laws 1995, ch. 20, § 1.
ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

Effective dates. - Laws 1995, ch. 20, § 11 makes the act effective on July 1, 1995.

61-2-10. Certification for use of topical ocular pharmaceutical
agents; display. (Effective until July 1, 1998.)

A. The board shall issue certification for the use of topical ocular pharmaceutical agents
to optometrists licensed on the effective date of this section who have completed
appropriate forms issued by the board and submitted proof of successful completion of
the educational requirements for certification established by the board, which
requirements shall be not less than those required in Paragraph (2) of Subsection B of
this section.

B. The board shall issue certification for the use of topical ocular pharmaceutical agents
to optometrists licensed after the effective date of this section who have completed
appropriate forms issued by the board and submitted proof of:

(1) having satisfactorily completed a course in pharmacology as applied to optometry
with particular emphasis on the topical application of diagnostic pharmaceutical agents
to the eye for the purpose of examination of the human eye and the analysis of ocular
functions, which course is offered by an institution accredited by a regional or
professional accreditation organization recognized or approved by the national
commission on accrediting or the United States secretary of education; or

(2) having postgraduate education with a minimum of seventy hours of instruction in
general and ocular pharmacology as applied to optometry taught by an accredited
institution and approved by the board.

C. The board shall issue certification for the use of topical ocular pharmaceutical agents
to optometrists who have successfully completed an examination and submitted proof of
having satisfactorily completed a course in pharmacology as applied to optometry, with
particular emphasis on the application of pharmaceutical agents for the purpose of
examination of the human eye, analysis of ocular functions and treatment of visual
defects or abnormal conditions of the human eye and its adnexa. The course shall
constitute a minimum of one hundred classroom-clinical hours of instruction in general
and ocular pharmacology, including therapeutic pharmacology, as applied to optometry,
and shall be taught by an accredited institution and approved by the board.

D. The certification authorized by this section shall be displayed in a conspicuous place
in the optometrist's principal office or place of business.



History: 1953 Comp., 8 67-1-8.1, enacted by Laws 1977, ch. 30, § 3; 1985, ch. 241, §
4; 1995, ch. 20, § 4.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

The 1995 amendment, effective July 1, 1995, deleted "diagnostic" preceding
"pharmaceutical” near the beginning of Subsection A and in the introductory paragraph
of Subsection B, and deleted "five" following "one hundred" in the second sentence of
Subsection C.

"Effective date of this section". - The effective date of this section, referred to in the
introductory paragraph of Subsection B, means the effective date of Laws 1977, ch. 30,
8 3, which is June 17, 1977.

Necessity of submission of proof of course completion. - To become certified to
use topical ocular pharmaceutical agents, an optometrist must pass an examination and
submit proof of completion of the course in pharmacology to the board. To hold
otherwise would render the certification process meaningless. The board would then
have to contact every pharmacology school in the country to ask if any New Mexico
optometrists had completed any courses. Molina v. McQuinn, 107 N.M. 384, 758 P.2d
798 (1988).

The word "use" in Subsection C extends to prescribing drugs for patients who are
treated by an optometrist. Molina v. McQuinn, 107 N.M. 384, 758 P.2d 798 (1988).

61-2-10.1. Repealed.
ANNOTATIONS
Repeals. - Laws 1995, ch. 20, § 10 repeals 61-2-10.1 NMSA 1978, as enacted by Laws

1986, ch. 80, § 1, relating to treatment of glaucoma or iritis, effective July 1, 1995. For
provisions of former section, see 1993 Replacement Pamphlet.

61-2-10.2. Designation of oral pharmaceutical agents; certification
for use of certain agents. (Effective until July 1, 1998.)

A. Subject to the provisions of the Optometry Act [this article], optometrists qualified and
certified by the board may prescribe or administer the following classes of oral
pharmaceutical agents:

(1) anti-infective medications, not including antifungals;

(2) anti-glaucoma medications, not including osmotic medications;



(3) anti-allergy medications;

(4) anti-inflammatory medications, not including oral corticosteroids and
immunosuppression agents; and

(5) analgesic medications, including schedules Il through V controlled substances, as
provided in the Controlled Substances Act [30-31-1 NMSA 1978].

B. The board shall issue certification for the use of oral pharmaceutical agents as set
forth in Subsection A of this section to optometrists currently licensed by the board who
are certified for the use of topical ocular pharmaceutical agents. To be certified, an
optometrist shall submit to the board proof of having satisfactorily completed a course in
pharmacology as applied to optometry, with particular emphasis on the administration of
oral pharmaceutical agents for the purpose of examination of the human eye, and
analysis of ocular functions and treatment of visual defects or abnormal conditions of
the human eye and its adnexa. The course shall constitute a minimum of twenty hours
of instruction in clinical pharmacology, including systemic pharmacology as applied to
optometry, and shall be taught by an accredited institution approved by the board.

C. As of July 1, 1996, all applicants for licensure shall meet the requirements for
certification in the use of diagnostic, topical therapeutic and oral pharmaceutical agents
as set forth in the Optometry Act and shall successfully complete the board's
examination in diagnostic, topical and oral pharmaceutical agents prior to licensure.

D. The certification authorized by this section shall be displayed in a conspicuous place
in the optometrist's principal office or place of business.

History: 1978 Comp., § 61-2-10.2, enacted by Laws 1995, ch. 20, § 5; 1996, ch. 59, §
1.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

The 1996 amendment, inserted "qualified and certified by the board" in the introductory
language of Subsection A, inserted "currently licensed by the board" in the first
sentence of Subsection B, added Subsection C, and redesignated former Subsection C
as Subsection D. Laws 1996, ch. 59 contains no effective date provision, but, pursuant
to N.M. Const., art. IV, § 23, is effective May 15, 1996, 90 days after adjournment of the
legislature. See Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of
Legislature" table.

Effective dates. - Laws 1995, ch. 20, § 11 makes the act effective on July 1, 1995.

Controlled Substances Act. - See 30-31-1 NMSA 1978 and notes thereto.



61-2-11. License fees; licensure under prior law. (Effective until July
1, 1998.)

A. The board shall set fees for the following by regulation:

(1) application fee in an amount not to exceed five hundred dollars ($500);
(2) examination fee in an amount not to exceed five hundred dollars ($500);
(3) licensure fee in an amount not to exceed four hundred dollars ($400);

(4) issuance fee for pharmaceutical certification in an amount not to exceed one
hundred dollars ($100);

(5) annual license renewal fee in an amount not to exceed three hundred dollars ($300);
and

(6) late renewal penalty fee in an amount not to exceed one hundred dollars ($100).

B. Any person licensed as an optometrist under any prior laws of this state, whose
license is valid on April 3, 1973, shall be held to be licensed under the provisions of the
Optometry Act [this article] and shall be entitled to the annual renewal of his present
license as provided in that act.

C. Prior to engaging in the active practice of optometry in this state, each licensee shall
furnish the board evidence that he holds a registration number with the taxation and
revenue department and has completed, as a condition of licensure by endorsement,
such continuing education requirements as set by the regulations of the board.

History: 1953 Comp., 8 67-1-9, enacted by Laws 1973, ch. 353, § 9; 1981, ch. 50, § 1;
1995, ch. 20, § 6; 1996, ch. 59, § 2.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

The 1995 amendment, effective July 1, 1995, substituted "taxation and revenue
department"” for "revenue division" in Subsection C and made a stylistic change.

The 1996 amendment, rewrote Subsection A and substituted "April 3, 1973" for "the
effective date of the Optometry Act" near the beginning of Subsection B. Laws 1996, ch.
59 contains no effective date provision, but, pursuant to N.M. Const., art. IV, § 23, is
effective May 15, 1996, 90 days after adjournment of the legislature. See Volume 14
NMSA 1978 for "Adjournment Dates of Sessions of Legislature” table.



Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 21.

61-2-12. License; display; renewal; retirement; resumption of
practice. (Effective until July 1, 1998.)

A. Every person to whom a certificate of license as an optometrist has been issued shall
display the certificate of license in a conspicuous place in his principal office or place of
business.

B. Each license shall be renewed annually on or before July 1 by the licensee remitting
to the secretary-treasurer of the board the proper fee and proofs of registration with the
revenue processing division of the taxation and revenue department and of continued
education as required by regulation of the board. Notice of renewal shall be sent to each
licensee by the board before July 1 of each year. Failure to renew his license on or
before September 1 shall subject the licensee to a late charge as determined by
regulation of the board not to exceed the limit set forth in the Optometry Act [this article].
Any license not renewed by October 1 of each year shall be automatically revoked.
Upon receipt of the renewal certificate, each licensee shall attach a copy of the renewal
certificate to his certificate of license.

C. Each optometrist applying for the renewal of his license shall furnish to the secretary-
treasurer of the board satisfactory evidence that he has attended, in the preceding year,
at least two days of the annual education program, to include a minimum of six credit
hours of continuing education in ocular therapeutic pharmacological agents, as
conducted by the New Mexico optometric association, or its equivalent as determined
by the board. The secretary-treasurer shall send a written notice of the continuing
education requirements at least thirty days prior to August 1 of each year to the last
known address of the licensee. Failure of a licensee to meet annual postgraduate
education requirements shall be grounds for the revocation of his license. Any license
revoked because of the failure to meet the continuing education requirements shall be
reinstated by the board upon the presentation of evidence of postgraduate study of a
standard approved by the board and the payment of all fees due.

D. Any optometrist who intends to retire from the practice of optometry shall notify the
board in writing before the expiration of his renewal of licensure, and the secretary-
treasurer of the board shall acknowledge the receipt of the notice and record it. If, within
a period of five years from the year of retirement the optometrist desires to resume
practice, he shall so notify the board in writing, and, upon giving proof of completing
refresher courses prescribed by regulation of the board and the payment of an amount
equivalent to all lapsed renewal fees, his certificate of license shall be restored to him in
full effect. Any optometrist not currently licensed because of failure to timely renew,
because of retirement or for any other reason, who practices optometry in this state
shall be subject to the penalties provided for violation of the Optometry Act.



E. Before engaging in the practice of optometry and after a license has been issued to
him, each registered optometrist shall notify the secretary-treasurer of the board in
writing of the address at which he intends to begin practice and subsequently of any
changes in his business address or location. Any notices the board is required to give a
licensee shall legally have been given when delivered to the latest address furnished by
the licensee to the board.

History: 1953 Comp., 8 67-1-10, enacted by Laws 1973, ch. 353, § 10; 1995, ch. 20, §
1.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

Cross-references. - For penalties for violation of Optometry Act, see 61-2-14 NMSA
1978.

The 1995 amendment, effective July 1, 1995, inserted "as an optometrist” in
Subsection A; substituted "secretary-treasurer"” for "secretary” throughout the section;
substituted "revenue processing division of the taxation and revenue department” for
"bureau of revenue" in Subsection B; inserted "to include a minimum of six credit hours
of continuing education in ocular therapeutic pharmacological agents" in the first
sentence of Subsection C; and made stylistic changes throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 11.

61-2-13. Refusal, suspension or revocation of license. (Effective
until July 1, 1998.)

The board may refuse to issue, suspend or revoke any license, in accordance with the
provisions of the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978], for any of the
following reasons:

A. conviction of a felony, as shown by a certified copy of the record of the court of
conviction;

B. malpractice or incompetence;
C. continued practice by a person knowingly having an infectious or contagious disease;

D. advertising by means of knowingly false, misleading or deceptive statements or
advertising or attempting to practice under a name other than one's own;

E. habitual drunkenness or addiction to the use of habit-forming drugs;



F. aiding or abetting in the practice of optometry any person not duly licensed to
practice optometry in this state;

G. lending, leasing or in any other manner placing his certificate of license at the
disposal or in the service of any person not licensed to practice optometry in this state;

H. employing, procuring or inducing an unlicensed person to practice optometry in this
state;

l. violating any of the provisions of the Optometry Act [this article]; or

J. committing any act defined as "unprofessional conduct” by regulation of the board
filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. Without
limiting the right of the board to determine what acts on the part of a licensee constitute
unprofessional conduct, the following acts shall be deemed to be unprofessional
conduct:

(1) any conduct of a character tending to deceive or defraud the public;

(2) the obtaining of a fee by fraud or misrepresentation;

(3) charging unusual, unreasonable or exorbitant fees;

(4) "splitting" or dividing a fee with any person;

(5) advertising professional superiority;

(6) advertising by any means, or granting, a discount for professional services,
prosthetic devices, eyeglasses, lenses, frames or mountings whether sold separately or

as part of the professional services; or

(7) using any type of "price advertising" which would tend to imply the furnishing of
professional services without cost or at a reduced cost to the public.

History: 1953 Comp., 8 67-1-11, enacted by Laws 1973, ch. 353, § 11.
ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

Constitutional basis for prohibitions against advertising. - Laws prohibiting price
advertising and similar advertising by professional persons have as their constitutional
basis the rationale that the state has such an interest in the health of its citizens that it
may prevent advertising or price promulgation by professional individuals engaged in
treating the human body or any part thereof. 1963-64 Op. Att'y Gen. No. 63-119.
(opinion rendered under former law.)



Applicability to optometrists in state. - An optometrist doing business in New Mexico
must carry on the profession in accordance with the laws of this state. 1969 Op. Att'y
Gen. No. 69-80.

Out-of-state advertising. - The placing of prohibited trade advertising with out-of-state
media by a New Mexico optometrist fell within the prohibition of the former New Mexico
Optometry Act (67-7-1, 1953 Comp. et seq.). 1969 Op. Att'y Gen. No. 69-80.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§ 74 to 100.

Right of corporation or individual, not himself licensed, to practice optometry through
licensed employee, 102 A.L.R. 343, 128 A.L.R. 585.

Revocability of license for fraud or other misconduct before or at time of its issuance,
165 A.L.R. 1138.

Stay pending review of judgment or order revoking or suspending license, 166 A.L.R.
575.

Validity of governmental regulation of optometry, 22 A.L.R.2d 939.

Comment note on hearsay evidence in proceedings before state administrative
agencies, 36 A.L.R.3d 12.

Improper or immoral sexually related conduct toward patient as ground for disciplinary
action against physician, dentist, or other licensed healer, 59 A.L.R.4th 1104.

Ophthalmological malpractice, 30 A.L.R.5th 571.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 35 to 42.

61-2-14. Offenses. (Effective until July 1, 1998.)

A. Each of the following acts committed by any person constitutes a fourth degree
felony, punishable upon conviction as provided in the Criminal Code [30-1-1 NMSA
1978]:

(1) practicing or attempting to practice optometry without a current license issued by the
board;

(2) using or attempting to use pharmaceutical agents without the certification issued by
the board, unless, however, the administration of pharmaceutical agents is done under
the direct supervision of a licensed optometrist certified to administer the
pharmaceutical agents in accordance with the provisions of the Optometry Act [this
article];



(3) permitting any person in one's employ, supervision or control to practice optometry
or use pharmaceutical agents unless that person is licensed and certified in accordance
with the provisions of the Optometry Act, or unless the administration of pharmaceutical
agents is done under the direct supervision of a licensed optometrist certified to
administer the pharmaceutical agents in accordance with the provisions of the
Optometry Act; and

(4) practicing optometry, including the use of pharmaceutical agents, during any period
of time in which one's license has been revoked or suspended as provided by the
Optometry Act.

B. Each of the following acts committed by any person constitutes a misdemeanor,
punishable upon conviction as provided in the Criminal Code:

(1) making a willfully false oath or affirmation where the oath or affirmation is required
by the Optometry Act;

(2) selling or using any designation, diploma or certificate tending to imply that one is a
practitioner of optometry, unless one holds a license as provided by the Optometry Act;

(3) refusal, after a request, to provide a patient a copy of his spectacle prescription, not
including a contact lens prescription, providing the prescription is not over one year old;

(4) duplicating or replacing an ophthalmic lens, not including contact lenses, without a
current prescription not more than two years old or without a written authorization from
the patient if the prescription is not available;

(5) except for licensed optometrists and as provided in Subsection A of Section 61-2-15
NMSA 1978, using any trial lenses, trial frames, graduated test cards or other
appliances or instruments for the purpose of examining the eyes or rendering
assistance to anyone who desires to have an examination of the eyes; provided,
however, that it is not the intent of this paragraph to prevent any school nurse,
schoolteacher or employee in public service from ascertaining the possible need of
vision services, provided that such person, clinic or program does not attempt to
diagnose or prescribe ophthalmic lenses for the eyes or recommend any particular
practitioner or system of practice;

(6) advertising by any means the fabricating, adapting, employing, providing, sale or
duplication of eyeglasses or any part thereof. This paragraph does not preclude the use
of a business name, trade name or trademark not relating to price or the use of the
address, telephone number, office hours and designation of the provider in or at retail
outlets, on business cards, eyeglass cleaners and cases or in news media or in public
directories, mailings and announcements of location openings or the use of the words
"doctors' prescriptions for eyeglasses filled" or "eyeglass repairs, replacements and
adjustments"; or



(7) selling of prescription eyeglasses or contact lenses, frames or mountings for lenses
in an establishment in which the majority of its income is not derived from being
engaged in that endeavor.

History: 1953 Comp., 8 67-1-12, enacted by Laws 1973, ch. 353, § 12; 1985, ch. 241, §
5; 1995, ch. 20, § 8; 1996, ch. 59, § 3.

ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

The 1995 amendment, effective July 1, 1995, added Subsection A; designated the
former introductory paragraph as Subsection B and rewrote the provision; redesignated
former Subsections C through F as Paragraphs B(1) through B(4); deleted former
Subsection G prohibiting practicing optometry when one's license has been revoked or
suspended; designated former Subsections H through J as Paragraphs B(5) through
B(7); and made related and other stylistic changes throughout the section.

The 1996 amendment, added the language beginning "unless, however, the
administration of pharmaceutical agents" at the end of Paragraph A(2), deleted
"licensed or" following "unless that person is" in Paragraph A(3), and added the
language beginning "or unless the administration of pharmaceutical agents" at the end
of Paragraph A(3). Laws 1996, ch. 59 contains no effective date provision, but, pursuant
to N.M. Const., art. IV, § 23, is effective May 15, 1996, 90 days after adjournment of the
legislature. See Volume 14 NMSA 1978 for "Adjournment Dates of Sessions of
Legislature" table.

Criminal Code. - See 30-1-1 NMSA 1978 and notes thereto.

Applicability to optometrists in state. - An optometrist doing business in New Mexico
must carry on the profession in accordance with the laws of this state. 1969 Op. Att'y
Gen. No. 69-80.

Constitutionality of advertising restraints. - Subsection (m) of 67-7-13, 1953 Comp.,
prohibiting price advertising of eyeglasses, lenses and the like, did not impose a
constitutionally prohibited burden upon interstate commerce, and was not preempted by
federal legislation; nor did it constitute a deprivation of property in violation of the due
process clause or a violation of the privileges and immunities clause of the fourteenth
amendment. Head v. New Mexico Bd. of Exmrs., 374 U.S. 424, 83 S. Ct. 1759, 10 L.
Ed. 2d 983 (1963).

Constitutional basis for prohibitions against advertising. - Laws prohibiting price
advertising and similar advertising by professional persons have as their constitutional
basis the rationale that the state has such an interest in the health of its citizens that it
may prevent advertising or price promulgation by professional individuals engaged in



treating the human body or any part thereof. 1963-64 Op. Att'y Gen. No. 63-119.
(opinion rendered under former law.)

Freedom of speech issue not decided. - Argument that injunction against a
newspaper and radio station, prohibiting the accepting or publishing within New Mexico
of a Texas optometrist's advertisement, constituted an invalid restraint upon freedom of
speech protected by the fourteenth amendment was neither made to the state courts
nor reserved in notice of appeal, and would not be considered by the supreme court.
Head v. New Mexico Bd. of Exmrs., 374 U.S. 424,83 S. Ct. 1759, 10 L. Ed. 2d 983
(1963).

Cable television system not "advertising". - Cable television system which did not
sell advertising space, nor receive any compensation whatsoever from advertisers or
broadcasters for the electronic service it performed, and was supported entirely by the
sale of subscriptions to viewers, in return for which it performed the service of
increasing the viewer's capacity to receive television signals, was not "advertising"
within meaning of statute forbidding advertising of optometry and optometry services;
neither did operators share a "community of purpose" with out-of-state optometrists or
broadcasters sufficient to render them liable as accessories. Midwest Video v.
Campbell, 80 N.M. 116, 452 P.2d 185 (1969).

Fact that one consequence of the cable television systems' activities was to expose a
number of New Mexicans to price advertising inducements to which they might not
otherwise have been exposed was merely an incidental effect of an otherwise lawful
activity, and did not, of itself, absent intention or purpose, make the activity
"advertising." Midwest Video v. Campbell, 80 N.M. 116, 452 P.2d 185 (1969).

Out-of-state advertising. - The placing of prohibited trade advertising with out-of-state
media by a New Mexico optometrist would lie within the prohibition of the former New
Mexico Optometry Act (67-7-1, 1953 Comp. et seq.). 1969 Op. Att'y Gen. No. 69-80.

Stay of federal proceedings pending state construction. - Former 67-7-13(m), 1953
Comp., which forbade the advertising of prices or terms on eyeglasses, spectacles, etc.,
should have been exposed to state construction as to its application to the plaintiffs or
limiting action before the federal courts were asked to pass on its constitutionality;
therefore, proceedings challenging its validity before a three-judge federal district court
would be stayed for a reasonable time pending state court interpretation of the statute.
Midwest Video Corp. v. Campbell, 250 F. Supp. 158 (D.N.M. 1965).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 125 to 131, 135, 141, 143, 144.

Constitutionality of statute or ordinance prohibiting or regulating advertising by
physician, surgeon or other person professing healing arts, 54 A.L.R. 400.



Constitutionality of statutes and validity of regulations relating to optometry, 98 A.L.R.
905, 22 A.L.R.2d 939.

Right of corporation or individual, not himself licensed, to practice optometry through
licensed employee, 102 A.L.R. 343, 128 A.L.R. 585.

One who fills prescription under reciprocity arrangement with optometrist as subject to
charge of practice of optometry without license, 121 A.L.R. 1455.

What constitutes practice of "optometry,"”, 82 A.L.R.4th 816.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 12, 28, 53 to 57.

61-2-15. Exemptions. (Effective until July 1, 1998.)

A. Nothing in the Optometry Act [this article], except as provided in Section 61-2-16
NMSA 1978, shall be construed to apply to licensed physicians or surgeons, or persons,
clinics or programs under their responsible supervision and control. Persons, clinics and
programs under the responsible supervision and control of a licensed physician or
surgeon shall not use either loose or fixed trial lenses for the sole purpose of
determining the prescription for eyeglasses or contact lenses. The fitting of a contact
lens to a patient shall be done at the practitioner's place of practice.

B. Nothing in the Optometry Act, except as provided in Sections 61-2-2, 61-2-14, 61-2-
16 and 61-2-17 NMSA 1978, shall be construed to apply to persons selling eyeglasses
who do not represent themselves as being qualified to detect or correct ocular
anomalies and who do not traffic upon assumed skill in adapting ophthalmic lenses to
the eyes.

History: 1953 Comp., 8 67-1-13, enacted by Laws 1973, ch. 353, § 13.
ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

Cross-references. - For restrictions on treatment and diagnosis of eye problems by
physician's assistants, see 61-6-8 NMSA 1978.

Person who duplicates ophthalmic lens without prescription is practicing
optometry and as such must be licensed under the act or is in violation of the same.
1953-54 Op. Att'y Gen. No. 5909.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 13.

61-2-16. Freedom of choice. (Effective until July 1, 1998.)



A. In expending public money for any purpose involving the care of vision, any state
board, commission or department created or existing by statute, including public
schools or other state or municipal agencies or any of their employees, who, in the
performance of their duties, are responsible for such expenditures shall not, directly or
indirectly, refer the name or address of any particular ocular practitioner or system of
practice to any person eligible for a vision examination or the correction of any visual or
muscular anomaly, except in emergency situations. For the purpose of this subsection,
"ocular practitioner" includes all validly licensed optometrists, physicians and surgeons.

B. Every policy of insurance or medical or health service contract providing for payment
or reimbursement for any eye care service shall be construed to include payment or
reimbursement for professional services rendered by a licensed optometrist, and no
insurance policy or medical or health service contract shall discriminate between ocular
practitioners rendering similar services.

History: 1953 Comp., § 67-1-14, enacted by Laws 1973, ch. 353, § 14; 1985, ch. 241, §
6.

ANNOTATIONS

Delayed repeals. - See 61-2-18 NMSA 1978.

61-2-17. Power to enjoin violations. (Effective until July 1, 1998.)

Upon conviction of any person for violation of any provision of the Optometry Act [this
article], the board or any interested person may, in addition to the penalty herein
provided, petition the district court for an order restraining and enjoining said person
from further or continued violation of the Optometry Act and the order may be enforced
by contempt proceedings.

History: 1953 Comp., 8 67-1-15, enacted by Laws 1973, ch. 353, § 15.
ANNOTATIONS
Delayed repeals. - See 61-2-18 NMSA 1978.

Cross-references. - For penalties for violation of the Optometry Act, see 61-2-14
NMSA 1978.

Severability clauses. - Laws 1973, ch. 353, § 16, provides for the severability of the
Optometry Act if any part or application thereof is found invalid.

61-2-18. Termination of agency life; delayed repeal. (Effective until
July 1, 1998.)



The board of optometry is terminated on July 1, 1997 pursuant to the Sunset Act [12-9-
11 to 12-9-21 NMSA 1978]. The board shall continue to operate according to the
provisions of Chapter 61, Article 2 NMSA 1978 until July 1, 1998. Effective July 1, 1998,
Article 2 of Chapter 61 NMSA 1978 is repealed.

History: 1978 Comp., 8 61-2-18, enacted by Laws 1979, ch. 12, § 3; 1981, ch. 241, §
16; 1985, ch. 87, 8 1; 1991, ch. 189, § 2.

ANNOTATIONS
The 1991 amendment, effective June 14, 1991, substituted "July 1, 1997" for "July 1,

1991" in the first sentence and "July 1, 1998" for "July 1, 1992" in the first and third
sentences.

ARTICLE 3
NURSING

61-3-1. Short title. (Effective until July 1, 1998.)

Sections 61-3-1 through 61-3-30 NMSA 1978, may be cited as the "Nursing Practice
Act".

History: 1953 Comp., 8 67-2-1, enacted by Laws 1968, ch. 44, § 1.
ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 5.

61-3-2. Purpose. (Effective until July 1, 1998.)

The purpose of the Nursing Practice Act [61-3-1 to 61-3-30 NMSA 1978] is to promote,

preserve and protect the public health, safety and welfare by regulating the practice of

nursing and schools of nursing in the state.

History: 1953 Comp., § 67-2-2, enacted by Laws 1968, ch. 44, § 2; 1991, ch. 190, § 1.
ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.



The 1991 amendment, effective June 14, 1991, substituted "promote, preserve and
protect the public health, safety and welfare" for "safeguard life and health and to
promote the public welfare" and made a minor stylistic change.

Requiring nurse to "float" not unlawful or serious misconduct. - A hospital's
"floating"” policy is not necessarily something that "public policy would condemn."
Therefore, requiring a nurse to "float" is not the kind of unlawful or serious misconduct
for which recognition of the tort of wrongful discharge was intended. Francis v. Memorial
Gen. Hosp., 104 N.M. 698, 726 P.2d 852 (1986).

61-3-3. Definitions. (Effective until July 1, 1998.)
As used in the Nursing Practice Act [61-3-1 to 61-3-30 NMSA 1978]:
A. "board" means the board of nursing;

B. "certified nurse practitioner" means a registered nurse whose qualifications are
endorsed by the board for expanded practice as a certified nurse practitioner and whose
name and pertinent information are entered on the list of certified nurse practitioners
maintained by the board;

C. "certified registered nurse anesthetist" means a registered nurse whose qualifications
are endorsed by the board for expanded practice as a certified registered nurse
anesthetist and whose name and pertinent information are entered on the list of certified
registered nurse anesthetists maintained by the board;

D. "clinical nurse specialist” means a registered nurse whose qualifications are
endorsed by the board for expanded practice as a clinical nurse specialist and whose
name and pertinent information are entered on the list of clinical nurse specialists
maintained by the board;

E. "collaboration” means the cooperative working relationship with another health care
provider in the provision of patient care, and such collaborative practice includes the
discussion of patient diagnosis and cooperation in the management and delivery of
health care;

F. "expanded practice" means the practice of professional registered nursing by a
registered nurse who has been prepared through a formal educational program in an
institution of higher learning to function beyond the scope of practice of professional
registered nursing;

G. "licensed practical nurse" means a nurse who practices licensed practical nursing
and whose name and pertinent information are entered in the register of licensed
practical nurses maintained by the board;



H. "licensed practical nursing" means the practice of a directed scope of nursing
requiring basic knowledge of the biological, physical, social and behavioral sciences
and nursing procedures, which practice is at the direction of a registered nurse,
physician or dentist licensed to practice in this state. This practice includes, but is not
limited to:

(1) contributing to the assessment of the health status of individuals, families and
communities;

(2) participating in the development and modification of the plan of care;

(3) implementing appropriate aspects of the plan of care commensurate with education
and verified competence;

(4) collaborating with other health care professionals in the management of health care;
and

(5) participating in the evaluation of responses to interventions;

l. "nursing diagnosis" means a clinical judgment about individual, family or community
responses to actual or potential health problems or life processes, which judgment
provides a basis for the selection of nursing interventions to achieve outcomes for which
the person making the judgment is accountable;

J. "practice of nursing” means assisting individuals, families or communities in
maintaining or attaining optimal health, assessing and implementing a plan of care to
accomplish defined goals and evaluating responses to care and treatment. This practice
is based on specialized knowledge, judgment and nursing skills acquired through
educational preparation in nursing and in the biological, physical, social and behavioral
sciences and includes but is not limited to:

(1) initiating and maintaining comfort measures;
(2) promoting and supporting optimal human functions and responses;

(3) establishing an environment conducive to well-being or to the support of a dignified
death;

(4) collaborating on the health care regimen;

(5) administering medications and performing treatments prescribed by a person
authorized in this state or in any other state in the United States to prescribe them;

(6) recording and reporting nursing observations, assessments, interventions and
responses to health care;



(7) providing counseling and health teaching;

(8) delegating nursing interventions that may be performed safely by others and are not
in conflict with the Nursing Practice Act [61-3-1 to 61-3-30 NMSA 1978]; and

(9) maintaining accountability for safe and effective nursing care;

K. "professional registered nursing” means the practice of the full scope of nursing
requiring substantial knowledge of the biological, physical, social and behavioral
sciences and of nursing theory and may include expanded practice pursuant to the
Nursing Practice Act. This practice includes but is not limited to:

(1) assessing the health status of individuals, families and communities;

(2) establishing a nursing diagnosis;

(3) establishing goals to meet identified health care needs;

(4) developing a plan of care;

(5) determining nursing intervention to implement the plan of care;

(6) implementing the plan of care commensurate with education and verified
competence;

(7) evaluating responses to interventions;
(8) teaching based on the theory and practice of nursing;
(9) managing and supervising the practice of nursing;

(10) collaborating with other health care professionals in the management of health
care; and

(11) conducting nursing research; and

L. "registered nurse" means a nurse who practices professional registered nursing and

whose name and pertinent information are entered in the register of licensed registered

nurses maintained by the board.

History: 1978 Comp., 8 61-3-3, enacted by Laws 1991, ch. 190, § 2; 1993, ch. 61, § 1.
ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.



Repeals and reenactments. - Laws 1991, ch. 190, § 2 repeals former 61-3-3 NMSA
1978, as enacted by Laws 1968, ch. 44, § 3, relating to definitions, effective June 14,
1991, and enacts the above section. For provisions of former section, see 1989
Replacement Pamphlet.

The 1993 amendment, effective June 18, 1993, added "As used in the Nursing Practice
Act" at the beginning; inserted current Subsection E and redesignated former
Subsections E through K as Subsections F through L, and inserted "or any other state in
the United States" in Paragraph (5) of Subsection J.

Additional midwife license not required. - A family nurse practitioner authorized by
the board of nursing to perform services constituting midwifery need not, as well, have a
midwife license from the health services division (now department of health). 1981 Op.
Att'y Gen. No. 81-7.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 7.

Nurse as physician within rule as to privileged communications, 68 A.L.R. 177.
Nurse's liability for her own negligence or malpractice, 51 A.L.R.2d 970.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 8§ 5.

61-3-4. Criminal offender's character evaluation. (Effective until July
1, 1998.)

The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978]

shall govern any consideration of criminal records required or permitted by the Nursing

Practice Act [61-3-1 to 61-3-30 NMSA 1978].

History: 1953 Comp., 8 67-2-3.1, enacted by Laws 1974, ch. 78, § 12.
ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.

61-3-5. License required. (Effective until July 1, 1998.)

A. Unless licensed as a registered nurse under the Nursing Practice Act [61-3-1 to 61-3-
30 NMSA 1978], no person shall:

(1) practice professional nursing;

(2) use the title "registered nurse"”, "professional nurse", "professional registered nurse”
or the abbreviation "R.N." or any other abbreviation thereof or use any other title,



abbreviation, letters, figures, signs or devices to indicate that the person is a registered
nurse; or

(3) engage in a nursing specialty as defined by the board.

B. Unless licensed as a licensed practical nurse under the Nursing Practice Act, no
person shall:

(1) practice licensed practical nursing; or
(2) use the title "licensed practical nurse" or the abbreviation "L.P.N." or any other
abbreviation thereof or use any other title, abbreviation, letters, figures, signs or devices

to indicate that the person is a licensed practical nurse.

C. Unless endorsed as a certified nurse practitioner under the Nursing Practice Act, no
person shall:

(1) practice as a certified nurse practitioner; or
(2) use the title "certified nurse practitioner" or the abbreviations "C.N.P." or "N.P." or
any other title, abbreviation, letters, figures, signs or devices to indicate or imply that the

person is a certified nurse practitioner.

D. Unless endorsed as a certified registered nurse anesthetist under the Nursing
Practice Act, no person shall:

(1) practice as a nurse anesthetist; or
(2) use the title "certified registered nurse anesthetist" or the abbreviation "C.R.N.A." or
any other title, abbreviation, letters, figures, signs or devices to indicate or imply that the

person is a certified registered nurse anesthetist.

E. Unless endorsed as a clinical nurse specialist under the Nursing Practice Act, no
person shall:

(1) practice as a clinical nurse specialist; or
(2) use the title "clinical nurse specialist” or the abbreviation "C.N.S." or any other title,
abbreviation, letters, figures, signs or devices to indicate or imply that the person is a

clinical nurse specialist.”

History: 1953 Comp., 8 67-2-4, enacted by Laws 1968, ch. 44, § 4; 1977, ch. 220, 8§ 2;
1985, ch. 67, § 2; 1991, ch. 190, § 3.

ANNOTATIONS



Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, inserted " 'professional registered
nurse' " in Paragraph (2) of Subsection A; inserted "licensed" in Paragraph (1) of
Subsection B; substituted "endorsed" for "certified" in the introductory phrases in
Subsections C and D; inserted "certified" in Paragraph (1) in Subsection C; and added
Subsection E.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 26.

Revocability of license for fraud or other misconduct before or at time of its issuance,
165 A.L.R. 1138.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 12.

61-3-6. Administration of anesthetics. (Effective until July 1, 1998.)

It is unlawful for any person, other than a person licensed in New Mexico to practice
medicine, osteopathy or dentistry or a currently certified registered nurse anesthetist to
administer anesthetics to any person. Nothing in this section prohibits a person currently
licensed in the healing arts from administering local anesthetics or from using hypnosis.

History: 1953 Comp., § 67-2-4.1, enacted by Laws 1973, ch. 149, § 2; 1979, ch. 379, §
2; 1985, ch. 67, § 3; 1991, ch. 190, § 4.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.
The 1991 amendment, effective June 14, 1991, substituted "anesthetics" for
"anesthesia exceptions" in the catchline and for "anesthesia" in the second sentence,
and, in the first sentence, substituted "to administer anesthetics"” for "when acting under
the direction of and in the immediate area of a licensed physician, or dentist, to
administer anesthesia".
Nursing license required. - The board of nursing may not license a person as an
anesthetist if that personn is not a registered nurse or a licensed practical nurse in the
state of New Mexico. 1973 Op. Att'y Gen. No. 73-62.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Nurse's liability for her own negligence or
malpractice, 51 A.L.R.2d 970.

Malpractice: duty and liability anesthetist, 53 A.L.R.2d 142, 49 A.L.R.4th 63.

Liability of operating surgeon for negligence of nurse assisting him, 12 A.L.R.3d 1017.



Liability of hospital for negligence of nurse assisting operating surgeon, 29 A.L.R.3d
1065.

Medical malpractice: who are "health care providers,” or the like, whose actions fall
within statutes specifically governing actions and damages for medical malpractice, 12
A.L.R.5th 1.

61-3-7. Repealed.
ANNOTATIONS

Repeals. - Laws 1979, ch. 379, § 12, repeals 61-3-7 NMSA 1978, as enacted by Laws
1973, ch. 149, § 3, exempting persons employed to administer general anesthesia on
the effective date of the act from the provisions of the act, effective April 6, 1979. For
provisions of former section, see the 1978 Original Pamphlet.

61-3-8. Board created; members; qualifications; terms; vacancies;
removal. (Effective until July 1, 1998.)

A. There is created a seven-member "board of nursing". The board shall consist of four
licensed nurses, one preferably a licensed practical nurse, and three members who
shall represent the public and shall not have been licensed as registered or licensed
practical nurses, nor shall the public members have any significant financial interest,
direct or indirect, in the profession regulated. Not more than two board members shall
be appointed from any one county, and not more than two registered nurse members
shall be from any one field of nursing. Members of the board shall be appointed by the
governor for staggered terms of four years each. Nurse members shall be appointed
from lists submitted to the governor by any generally recognized organization of nurses
in this state. Appointments shall be made in such manner that the terms of no more
than two board members expire on July 1 of each year. Vacancies shall be filled by
appointment by the governor for the unexpired term within sixty days of the vacancy.
Board members shall serve until their successors have been appointed and qualified.

B. Members of the board shall be citizens of the United States and residents of this
state. Registered nurse members shall be licensed in this state, shall have had, since
graduation, at least five years' experience in nursing, shall be currently engaged in
professional nursing and shall have been actively engaged in professional nursing for at
least three years immediately preceding appointment or reappointment. The licensed
practical nurse member shall be licensed in this state, shall have been graduated from
an approved licensed practical nursing education program, shall have been licensed by
examination, shall have had at least five years' experience since graduation, shall be
currently engaged in licensed practical nursing and shall have been actively engaged in
licensed practical nursing for at least three years immediately preceding appointment or
reappointment.



C. No board member shall serve more than two full or partial terms, consecutive or
otherwise.

D. Any board member failing to attend seventy percent of meeting days annually, either
regular or special, shall automatically be removed as a member of the board.

E. The governor may remove any member from the board for neglect of any duty
required by law, for incompetency or for unprofessional or dishonorable conduct, in
accordance with regulations prescribed by the board.

F. In the event of a vacancy on the board for any reason, the secretary of the board
shall immediately notify the governor, the board members and any generally recognized
nursing organization of the vacancy, the reason for its occurrence and the action taken
by the board, so as to expedite the appointment of a new board member.

History: 1953 Comp., 8 67-2-5, enacted by Laws 1968, ch. 44, 8§ 5; 1977, ch. 220, 8 3;
1979, ch. 379, § 3; 1991, ch. 189, § 3; 1991, ch. 190, § 5.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

1991 amendments. - Identical amendments to this section were enacted by Laws
1991, ch. 189, § 3 and Laws 1991, ch. 190, § 5, effective June 14, 1991, which, in
Subsection A, rewrote the second sentence which read "The board shall consist of four
registered nurses, two licensed practical nurses and one member who shall represent
the public and shall not have been licensed as a registered or practical nurse, nor shall
such public member have any significant financial interest, direct or indirect, in the
occupation regulated", deleted the former fourth sentence, relating to members of the
board holding office on the effective date of the act, deleted "The nurse" at the
beginning and substituted "four years" for "three years" in the present fourth sentence,
added "Nurse members shall be appointed” at the beginning of the fifth sentence,
rewrote the sixth sentence which read "Appointments shall be made in such manner
that the terms of three board members expire on July 1 of one year, the terms of three
board members expire on July 1 of the next year, and the terms of two board members
expire on July 1 of the succeeding year" and made related and minor stylistic changes;
substituted "seventy percent of meeting days annually” for "three consecutive meetings
in Subsection D; and made related and minor stylistic changes in Subsections B and F.
The section is set out as amended by Laws 1991, ch. 190, § 5. See 12-1-8 NMSA 1978.

Number of terms. - For purposes of Subsection C of this section, the number of terms
served is computed as of the time the law went into effect, that is, the appointment of
the first board under the present Nursing Practice Act. 1973 Op. Att'y Gen. No. 73-24.



A board member who had served one full term under the present Nursing Practice Act,
as well as a partial term prior to the time that the act went into effect, could be
reappointed for a term of office. 1973 Op. Att'y Gen. No. 73-24.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 21.

61-3-9. Board meetings; quorum; officers. (Effective until July 1,
1998.)

A. The board shall annually elect a chairman, vice chairman and secretary from its
entire membership.

B. The board shall meet at least once every three months. Special meetings may be
called by the chairman and shall be called upon the written request of three or more
members of the board. Notification of special meetings shall be made by certified mail
unless such notice is waived by the entire board and noted in the minutes. Notice of all
regular meetings shall be made by regular mail at least ten days prior to the meeting,
and copies of the minutes of all meetings shall be mailed to each board member within
thirty days after any meeting.
C. A majority of the board, including at least one officer, constitutes a quorum.
History: 1953 Comp., § 67-2-6, enacted by Laws 1968, ch. 44, § 6; 1985, ch. 67, § 4.
ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 21.

61-3-10. Powers; duties. (Effective until July 1, 1998.)

The board:

A. shall adopt and revise such rules and regulations as may be necessary to enable it to
carry into effect the provisions of the Nursing Practice Act [61-3-1 to 61-3-30 NMSA

1978] and to maintain high standards of practice;

B. shall prescribe standards and approve curricula for educational programs preparing
persons for licensure under the Nursing Practice Act;

C. shall provide for surveys of educational programs preparing persons for licensure
under the Nursing Practice Act;



D. shall grant, deny or withdraw approval from educational programs for failure to meet
prescribed standards, provided that a majority of the board concurs in any decision;

E. shall provide for the examination, licensing and renewal of licenses of applicants;

F. shall conduct hearings upon charges relating to discipline of a licensee or the denial,
suspension or revocation of a license in accordance with the procedures of the Uniform
Licensing Act [61-1-1 to 61-1-31 NMSA 1978];

G. shall cause the prosecution of all persons, including firms, associations, institutions
and corporations, violating the Nursing Practice Act and have the power to incur such
expense as is necessary therefor;

H. shall keep a record of all proceedings;
I. shall make an annual report to the governor;

J. shall appoint and employ a qualified registered nurse who shall not be a member of
the board, to serve as executive officer to the board and shall define the duties and
responsibilities of the executive officer, except that the power to grant, deny or withdraw
approval for schools of nursing or to revoke, suspend or withhold any license authorized
by the Nursing Practice Act shall not be delegated by the board;

K. shall provide for such qualified assistants as may be necessary to carry out the
provisions of the Nursing Practice Act. Such employees shall be paid a salary
commensurate with their duties;

L. shall, for the purpose of protecting the health and well-being of the citizens of New
Mexico and promoting current nursing knowledge and practice, adopt rules and
regulations establishing continuing education requirements as a condition of license
renewal;

M. may appoint advisory committees consisting of at least one member who is a board
member and at least two members expert in the pertinent field of healthcare to assist it
in the performance of its duties. Committee members may be reimbursed as provided in
the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978];

N. may adopt and revise rules and regulations designed to maintain an inactive status
listing for registered nurses and licensed practical nurses;

O. may adopt rules and regulations to regulate the expanded practice of professional
registered nursing and advanced practice of licensed practical nursing; and

P. shall endorse the qualifications of certified nurse practitioners, certified registered
nurse anesthetists and clinical nurse specialists.



History: 1953 Comp., 8 67-2-7, enacted by Laws 1968, ch. 44, § 7; 1977, ch. 220, § 4;
1991, ch. 190, § 6.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, substituted "educational” for
"education" in Subsections D and L; substituted "at least one member who is a board
member and at least two members" for "at least three members" in Subsection M;
added Subsections O and P; and made a minor stylistic change in Subsection J and a
related stylistic change in Subsection M.

Duplicate certificate. - Under 61-8-8 NMSA 1978, the board could establish
regulations for issuing a duplicate certificate, but no fee could be charged therefor. 1966
Op. Att'y Gen. No. 66-99.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers 88§ 22 to 24.

61-3-10.1. Hemodialysis technicians; training programs;
certification. (Effective until July 1, 1998.)

A. As used in this section:

(1) "hemodialysis technician" means a person who is certified by the board to assist with
the direct care of a patient undergoing hemodialysis, including performing arteriovenous
punctures for dialysis access, injecting intradermal lidocaine in preparation for dialysis
access, administering heparin bolus and connecting a dialysis access to isotonic saline
or heparinized isotonic saline according to standards adopted by the board; and

(2) "training program™ means an educational program approved by the board for
persons seeking certification as hemodialysis technicians.

B. Unless certified as a hemodialysis technician pursuant to this section, no person shall
practice as a hemodialysis technician or use the title "certified hemodialysis technician”,

"hemodialysis technician” or other title, abbreviation, letters, figures, signs or devices to

indicate or imply that the person is a hemodialysis technician.

C. The board shall:

(1) maintain a permanent register of all hemodialysis technicians;

(2) adopt rules and regulations that set reasonable requirements for training programs,
including prescribing standards and approving curricula;



(3) provide for periodic evaluation of training programs at least every two years;

(4) grant, deny or withdraw approval from training programs for failure to meet
prescribed standards; and

(5) conduct hearings on charges relating to discipline of a hemodialysis technician and
may deny certification, place a technician on probation or suspend or revoke a
certificate in accordance with the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA
1978].

D. Every applicant for certification as a hemodialysis technician shall pay the required
application fee, submit written evidence of having completed a training program and
successfully complete a board-approved examination. The board shall issue a
certificate to any person who fulfills the requirements for certification.

E. A certificate shall be renewed biennially upon payment of the required fee, proof of
employment as a hemodialysis technician and proof of having met any continuing
education requirements adopted by the board.

F. The board shall set the following nonrefundable fees:

(2) for initial certification of a hemodialysis technician by examination, not to exceed
sixty dollars ($60.00);

(2) for renewal of certification of a hemodialysis technician, not to exceed sixty dollars
($60.00);

(3) for reactivation of a certificate of a hemodialysis technician after failure to renew a
certificate, not to exceed thirty dollars ($30.00);

(4) for initial review and approval of a training program, not to exceed one hundred fifty
dollars ($150);

(5) for each subsequent review and approval of a training program where the
hemodialysis unit has changed the program, not to exceed fifty dollars ($50.00);

(6) for each subsequent review and approval of a training program when a change has
been required by a change in board policy, rules or regulations, not to exceed twenty-
five dollars ($25.00); and

(7) for periodic evaluation of a training program, not to exceed seventy-five dollars
($75.00).

History: 1978 Comp., 8 61-3-10.1, enacted by Laws 1993, ch. 61, § 2.

ANNOTATIONS



Delayed repeals. - See 61-3-31 NMSA 1978.

Repeals and reenactments. - Laws 1993, ch. 61, § 2 repeals former 61-3-10.1 NMSA
1978, as enacted by Laws 1989, ch. 93, § 1, and enacts the above section, effective
June 18, 1993. For provisions of former section, see 1989 Replacement Pamphlet.

61-3-10.2. Medication aides. (Effective until July 1, 1998.)

A. This section shall permit the operation of a program for certification of medication
aides and medication aide training programs in licensed intermediate care facilities for
the mentally retarded. The purpose of the program is to effectuate a cost containment
and efficient program for the administration of the medicaid program. It is the intention
of the legislature that costs of continuing the program shall be provided through
appropriate agreements between the board and licensed intermediate care facilities for
the mentally retarded.

B. For the purposes of this section, "medication aide" means a person who, under the
supervision of a licensed nurse in a licensed intermediate care facility for the mentally
retarded, is permitted to administer oral medications according to the standards adopted
by the board.

C. Unless certified as a medication aide under the Nursing Practice Act [61-3-1 to 61-3-
30 NMSA 1978], no person shall:

(1) practice as a medication aide; or

(2) use the titles "certified medication aide" or "medication aide" or any other title,
abbreviation, letters, figures, signs or devices to indicate or imply that the person is a
certified medication aide.

D. The board shall:

() maintain a permanent register of all persons to whom certification to practice as a
certified medication aide is provided;

(2) adopt rules and regulations that set reasonable requirements for medication aide
educational or training programs and certification that protect the health and well-being
of the mentally retarded while facilitating low-cost access to medication services;

(3) adopt rules and regulations governing the supervision of medication aides by
licensed nurses which shall include, but not be limited to, standards for medication
aides and performance evaluations of medication aides; and

(4) conduct hearings upon charges relating to discipline of a certified medication aide or
the denial, suspension or revocation of a medication aide certificate in accordance with
the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978].



E. Every applicant for certification as a medication aide shall pay the required
application fee, submit written evidence of having completed a board-approved program
for the certification of medication aides and successfully complete a board-approved
examination.

F. The board shall issue a certificate enabling a person to function as a medication aide
to any person who fulfills the requirements for medication aides set by law.

G. Every certificate issued by the board to practice as a medication aide shall be
renewed biennially upon payment of the required fee. The medication aide seeking
renewal shall submit proof of employment as a medication aide and proof of having met
any continuing education requirements adopted by the board.

H. Applicants for certification or renewal of certification as certified medication aides
shall pay the following fees:

(1) for initial certification by examination or certification after a failure to renew timely an
initial certification, the fee shall be set by the board not to exceed thirty dollars ($30.00);
and

(2) for renewal of certification, the fee shall be set by the board not to exceed thirty
dollars ($30.00).

|. The board shall:

(1) prescribe standards and approve curricula for educational or training programs
preparing persons as medication aides;

(2) set a reasonable fee for the review and approval of educational or training programs
for certification as certified medication aides not to exceed one hundred fifty dollars
($150) for each initial review and approval or fifty dollars ($50.00) for each subsequent
review and approval in case of change or maodification in a training program, except
where the change or modification has been required by a change in board policy or
board rules and regulations, in which case the fee for each review and approval shall
not exceed twenty-five dollars ($25.00);

(3) provide for periodic evaluation at intervals of no less than two years of educational or
training programs preparing persons for certification as certified medication aides,
including setting a reasonable fee for each periodic evaluation, which shall not exceed
seventy-five dollars ($75.00); and

(4) grant, deny or withdraw approval from medication aide programs for failure to meet
prescribed standards; provided that in the event of a denial or withdrawal of approval,
none of the fees provided for in this section shall be refundable.



History: 1978 Comp., 8 61-3-10.2, enacted by Laws 1991, ch. 209, § 1; 1993, ch. 138,
§1;1995, ch. 118, § 1.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1993 amendment, effective June 18, 1993, in Subsection A, substituted "shall
permit the operation of a" for "is enacted to permit the initiation and operation of a two-
year" in the first sentence, added the present second sentence, and deleted "at the end
of the second full year of implementation™ following "evaluated" and substituted "and the
necessity of continuing"” for "of" and "second session of the forty-second legislature" for
"first session of the forty-first legislature” in the present third sentence; in Subsection B,
added "For the purposes of this section” to the beginning and substituted "registered"
for "licensed"; and in Subsection C, deleted "certified" preceding "medication”.

The 1995 amendment, effective July 1, 1995, in Subsection A, deleted "trial" following
"purpose of the" in the second sentence, deleted the former third sentence requiring a
report to the forty-second legislature, and substituted "continuing” for “initiating™ in the
last sentence; substituted "supervision of a licensed nurse" for "direction of a registered
nurse" in Subsection B; in Subsection D, added Paragraph (3), redesignated former
Paragraph (3) as Paragraph (4), and made a minor stylistic change in Paragraph (2).

61-3-10.3. Medication aides [; developmentally disabled medicaid
waiver program]. (Effective until July 1, 1998.)

A. This section permits the operation of a trial program for certification of medication
aides and medication aide training programs to serve income-eligible persons
participating in the developmentally disabled medicaid waiver program. The purpose of
the trial program is to effectuate a cost-containment and efficient program for the
administration of the medicaid program. The trial program shall be evaluated by the
board and a report of the results submitted to the first session of the forty-third
legislature.

B. The developmental disabilities division of the department of health shall, through
contract or agreement, provide remuneration to developmental disabilities service
providers and to medication aides for services rendered to medicaid waiver program
participants. Developmental disabilities service providers shall, through contract or
agreement, provide remuneration to the board for administrative and other costs
associated with oversight of the medication aide program.

C. For the purposes of this section, "medication aide" means a person who, under the
supervision of a licensed nurse, is permitted to administer oral medications to
participants in the developmentally disabled medicaid waiver program according to
standards adopted by the board.



D. Medication aides who serve participants in the developmentally disabled medicaid
waiver program shall make application and obtain training and certification as provided
in Section 61-3-10.2 NMSA 1978 and shall be subject to all other regulations pertaining
to medication aides as determined by the board.

History: 1978 Comp., 8 61-3-10.3, enacted by Laws 1995, ch. 117, § 1.
ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

Bracketed material. - The bracketed material in the section heading was inserted by
the compiler for clarity. The bracketed material was not enacted by the legislature and is
not a part of the law.

Effective dates. - Laws 1995, ch. 117, § 3 makes the act effective July 1, 1995.

61-3-11. Bonds; expenses. (Effective until July 1, 1998.)

A. The executive officer and any employee of the board who handles money or who
certifies the receipt or disbursal of money received by the board, shall, within thirty days
after election or employment by the board, execute a bond in a penal sum to be set by
the board, conditioned on the faithful performance of the duties of the office and on
accounting for all funds coming into his hands. The bonds shall be signed by a surety
company authorized to do business in this state and shall be in such form as to meet
the approval of the board.

B. Members of the board may be reimbursed as provided in the Per Diem and Mileage
Act [10-8-1 to 10-8-8 NMSA 1978], but shall receive no other compensation, perquisite
or allowance.
History: 1953 Comp., 8 67-2-8, enacted by Laws 1968, ch. 44, § 8.

ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.

61-3-12. Examination; notice to applicants. (Effective until July 1,
1998.)

The board shall provide for the examination of all applicants seeking licensure under the
provisions of the Nursing Practice Act [61-3-1 to 61-3-30 NMSA 1978].

History: 1953 Comp., 8 67-2-9, enacted by Laws 1968, ch. 44, § 9; 1975, ch. 40, § 1;
1979, ch. 379, § 4; 1993, ch. 61, § 3.



ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1993 amendment, effective June 18, 1993, deleted "At least twice a year" at the
beginning of the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 20.

61-3-13. Qualifications for licensure as a registered nurse.
(Effective until July 1, 1998.)

Before being considered for licensure as a registered nurse, either by endorsement or
examination, under Section 61-3-14 NMSA 1978, an applicant shall furnish evidence
satisfactory to the board that the applicant:

A. has completed at least an approved high school course of study or the equivalent as
determined by the regulations of the board; and

B. has completed a course of study and has graduated from an approved school of
nursing.

History: 1953 Comp., 8 67-2-10, enacted by Laws 1968, ch. 44, § 10; 1977, ch. 220, 8
5; 1979, ch. 379, § 5; 1991, ch. 190, § 7.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, deleted "four-year" preceding "high
school" and made a minor stylistic change in Subsection A.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers §8§ 51 to 62.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 20.

61-3-14. Licensure of registered nurses. (Effective until July 1,
1998.)

A. Applicants for licensure by examination shall be required to pass the national
licensing examination for registered nurses. The applicant who successfully passes the
examination may be issued by the board a license to practice as a registered nurse.



B. The board may issue a license to practice as a registered nurse without an
examination to an applicant who has been duly licensed by taking the national licensing
examination for registered nurses under the laws of another state if the applicant meets
the qualifications required of registered nurses in this state.

C. The board may issue a license to practice as a registered nurse to an applicant
licensed under the laws of another territory or foreign country if the applicant meets the
gualifications required of registered nurses in this state, is proficient in English and
passes the national licensing examination for registered nurses.

History: 1953 Comp., 8§ 67-2-11, enacted by Laws 1968, ch. 44, § 11; 1977, ch. 220, §
6; 1979, ch. 379, § 6; 1982, ch. 108, § 1; 1991, ch. 190, § 8.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

Cross-references. - For the Parental Responsibility Act, see Chapter 40, Article 5A
NMSA 1978.

The 1991 amendment, effective June 14, 1991, inserted "is proficient in English" and
made a minor stylistic change in Subsection C.

Successful passing of examination prerequisite for license. - The qualifications
referred to in Subsection B clearly include the successful passing of the test pool
examination or the equivalent; if the applicant's examination or mark elsewhere do not
meet the equivalent standards in New Mexico, the application for licensure should be
denied and the applicant required to qualify by examination. 1968 Op. Att'y Gen. No. 68-
112.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 20.

61-3-15. Temporary licensure for registered nurses. (Effective until
July 1, 1998.)

An applicant for licensure as a registered nurse, pursuant to Subsection B of Section
61-3-14 NMSA 1978, may be issued a temporary license for a period not exceeding six
months or for a period of time necessary for the board to insure that the applicant has
met the requirements set out in Section 61-3-14 NMSA 1978, whichever is less.

History: 1953 Comp., § 67-2-12, enacted by Laws 1968, ch. 44, § 12; 1976, ch. 22, § 1;
1977, ch. 220, 8 7.

ANNOTATIONS



Delayed repeals. - See 61-3-31 NMSA 1978.

61-3-16. Fees for licensure as registered nurses. (Effective until
July 1, 1998.)

Applicants for licensure as registered nurses shall pay the following fees, which fees
shall not be returnable:

A. for licensure without examination, the fee shall be set by the board not to exceed one
hundred fifty dollars ($150);

B. for licensure by examination when the examination is the first for the applicant in this
state, the fee shall be set by the board not to exceed one hundred fifty dollars ($150);

C. for licensure by examination when the examination is other than the first
examination, the fee shall be set by the board not to exceed sixty dollars ($60.00); and

D. for initial endorsement as a certified nurse practitioner, certified registered nurse
anesthetist and clinical nurse specialist, the fee shall be set by the board not to exceed
fifty dollars ($50.00). This fee shall be in addition to the fee paid for registered nurse
licensure.

History: 1953 Comp., 8 67-2-13, enacted by Laws 1968, ch. 44, § 13; 1977, ch. 220, 8
8; 1982, ch. 108, § 2; 1991, ch. 190, § 9.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, substituted "one hundred fifty dollars
($150)" for "seventy-five dollars ($75.00)" in Subsections A and B; substituted "sixty
dollars ($60.00)" for "thirty dollars ($30.00) for each section taken" in Subsection C; and
added Subsection D.

61-3-17. Registration under previous law. (Effective until July 1,
1998.)

Any person licensed as a professional or registered nurse under any prior laws of this
state, whose license is valid on the effective date of the Nursing Practice Act, shall be
held to be licensed as a registered nurse under the provisions of the Nursing Practice
Act [61-3-1 to 61-3-30 NMSA 1978] and shall be entitled to renewal of this license as
provided in the Nursing Practice Act.

History: 1953 Comp., 8 67-2-14, enacted by Laws 1968, ch. 44, § 14; 1977, ch. 220, 8
9.



ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

"Effective date of the Nursing Practice Act". - The "effective date of the Nursing
Practice Act", referred to in this section, is July 1, 1968, which is the effective date of
Laws 1968, ch. 44, § 28.

61-3-18. Qualifications for licensure as a licensed practical nurse.
(Effective until July 1, 1998.)

Before being considered for licensure as a licensed practical nurse, either by
endorsement or examination, under Section 61-3-19 NMSA 1978, an applicant shall
furnish evidence satisfactory to the board that the applicant:

A. has completed at least an approved high school course of study or the equivalent as
determined by reasonable regulations of the board; and

B. has completed a state approved course of study for the preparation of licensed
practical nurses.

History: 1953 Comp., 8 67-2-15, enacted by Laws 1968, ch. 44, § 15; 1973, ch. 182, §
1;1977, ch. 220, § 10; 1991, ch. 190, § 10.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, substituted "61-3-19 NMSA 1978" for
"67-2-16 NMSA 1953" in the introductory paragraph; deleted "four-year" preceding "high
school" in Subsection A; substituted "a state approved course" for "an approved course"
in Subsection B; and made a minor stylistic change in Subsection A.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers §8§ 51 to 62.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 8§ 19.

61-3-19. Licensure of licensed practical nurses. (Effective until July
1, 1998.)

A. Applicants for licensure by examination shall be required to pass the national
licensing examination for licensed practical nurses. The applicant who successfully
passes the examination may be issued by the board a license to practice as a licensed
practical nurse.



B. The board may issue a license as a licensed practical nurse without an examination
to an applicant who has been duly licensed by taking the national licensing examination
for licensed practical nurses under the laws of another state if the applicants meet the
gualifications required of licensed practical nurses in this state.

C. The board may issue a license to practice as a licensed practical nurse to an
applicant licensed under the laws of another territory or foreign country if the applicant
meets the qualifications required of licensed practical nurses in this state, is proficient in
English and successfully passes the national licensing examination for licensed
practical nurses.

History: 1953 Comp., 8 67-2-16, enacted by Laws 1968, ch. 44, § 16; 1977, ch. 220, 8
11; 1979, ch. 379, § 7; 1982, ch. 108, § 3; 1991, ch. 190, § 11.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, inserted "is proficient in English" and
made minor stylistic changes in Subsection C.

Successful passing of examination prerequisite for license. - The qualifications
referred to in Subsection B clearly include the successful passing of the test pool
examination or the equivalent; if the applicant's examination or mark elsewhere does
not meet the equivalent standards in New Mexico, the application for licensure should
be denied and the applicant required to qualify by examination. 1968 Op. Att'y Gen. No.
68-112.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 20.

61-3-20. Temporary licensure for licensed practical nurses.
(Effective until July 1, 1998.)

An applicant for licensure as a licensed practical nurse, pursuant to Subsection B of
Section 61-3-19 NMSA 1978, may be issued a temporary license for a period not
exceeding six months or for a period of time necessary for the board to insure that the
applicant has met the requirements set out in Section 61-3-19 NMSA 1978, whichever
is less.

History: 1953 Comp., 8 67-2-17, enacted by Laws 1968, ch. 44, § 17; 1976, ch. 22, § 2;
1977, ch. 220, § 12.

ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.



61-3-21. Registration under previous law. (Effective until July 1,
1998.)

Any person licensed as a practical nurse under any prior laws of this state whose
license is valid on the effective date of the Nursing Practice Act shall be held to be
licensed under the provisions of the Nursing Practice Act [61-3-1 to 61-3-30 NMSA
1978] and shall be entitled to renewal of this license as provided in the Nursing Practice
Act.

History: 1953 Comp., 8 67-2-18, enacted by Laws 1968, ch. 44, § 18.
ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.

"Effective date of the Nursing Practice Act". - The "effective date of the Nursing

Practice Act", referred to in this section, is July 1, 1968, which is the effective date of
Laws 1968, ch. 44, § 28.

61-3-22. Fees for licensure as licensed practical nurses. (Effective
until July 1, 1998.)

Applicants for licensure as licensed practical nurses shall pay the following fees, which
fees shall not be returnable:

A. for licensure without examination, the fee shall be set by the board not to exceed
ninety dollars ($90.00);

B. for licensure by examination when the examination is the first for the applicant in this
state, the fee shall be set by the board not to exceed ninety dollars ($90.00); and

C. for licensure by examination when the examination is other than the first
examination, the fee shall be set by the board not to exceed thirty dollars ($30.00) for
each examination.

History: 1953 Comp., 8§ 67-2-19, enacted by Laws 1968, ch. 44, § 19; 1977, ch. 220, §
13; 1991, ch. 190, § 12.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, substituted "ninety dollars ($90.00)" for
"forty-five dollars ($45.00)" in Subsections A and B; substituted "by the board not to



exceed thirty dollars ($30.00)" for "at fifteen dollars ($15.00)" in Subsection C; and
made a minor stylistic change in the introductory paragraph.

61-3-23. Permit to practice for graduate nurses. (Effective until July
1, 1998.)

A. The board may issue a permit to practice to an applicant upon completion of an
approved course of study and upon application to take the first available national
licensing examination after graduation.

B. The permit to practice shall be issued for practice under direct supervision at a
specified place of employment in the state.

C. The permit to practice shall be valid from issuance until the results of the national
licensing examination are disseminated by the board office to the examinee, at which
time the permit is void and the applicant who has passed the examination may be
issued a license to practice.

History: 1953 Comp., 8 67-2-19.1, enacted by Laws 1977, ch. 220, § 14; 1982, ch. 108,
§ 4; 1993, ch. 61, § 4.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.
The 1993 amendment, effective June 18, 1993, inserted "available" near the end of
Subsection A and substituted the language beginning "the examinee" for "the

examinees, at which time all permits are void and those applicants who have passed
the examination may be issued a license to practice" at the end of Subsection C.

61-3-23.1. Permit to practice for graduate nursing specialties.
(Effective until July 1, 1998.)

A one-time, nonrenewable permit may be issued to graduate nurse anesthetists, nurse
practitioners and clinical nurse specialists awaiting examination and results in
accordance with requirements set forth by the board in the rules and regulations.

History: 1978 Comp., 8 61-3-23.1, enacted by Laws 1979, ch. 379, § 8; 1991, ch. 190,
§ 13.

ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.



The 1991 amendment, effective June 14, 1991, substituted "nurse anesthetists, nurse
practitioners and clinical nurse specialists” for "nurse specialists” and made minor
stylistic changes throughout the section.

61-3-23.2. Certified nurse practitioner; qualifications; practice;
examination. (Effective until July 1, 1998.)

A. The board may endorse for expanded practice as a certified nurse practitioner an
applicant who furnishes evidence satisfactory to the board that the applicant:

(1) is a registered nurse;

(2) has successfully completed a post-graduate program for the education and
preparation of nurse practitioners;

(3) has successfully completed the national certifying examination in the applicant's
specialty area; and

(4) is certified by a national nursing organization.
B. Certified nurse practitioners may:

(1) perform an expanded practice that is beyond the scope of practice of professional
registered nursing; and

(2) make independent decisions regarding health care needs of the individual, family or
community and carry out health regimens, including the prescription and distributing of
dangerous drugs, including controlled substances included in Schedules Il through V of
the Controlled Substances Act [30-31-7 through 30-31-10 NMSA 1978].

C. Certified nurse practitioners who have fulfilled requirements for prescriptive authority
may prescribe in accordance with rules, regulations, guidelines and formularies for
individual certified nurse practitioners promulgated by the board. As used in this
subsection, "prescriptive authority" means the ability of the certified nurse practitioner to
practice independently, serve as a primary health care provider and as necessary
collaborate with licensed medical doctors, osteopathic physicians or podiatrists.

D. Certified nurse practitioners who have fulfilled requirements for prescribing drugs
may distribute to their patients dangerous drugs, including controlled substances
included in Schedules Il through V of the Controlled Substances Act, that have been
prepared, packaged or fabricated by a registered pharmacist or doses of drugs that
have been prepackaged by a pharmaceutical manufacturer in accordance with the
Pharmacy Act [61-11-1, 61-11-2, 61-11-4 to 61-11-28 NMSA 1978] and the New Mexico
Drug, Device and Cosmetic Act [26-1-1 to 26-1-26 NMSA 1978].



E. Certified nurse practitioners endorsed by the board on and after December 2, 1985
shall successfully complete the national certifying examination and shall maintain
certification in their specialty area. Certified nurse practitioners endorsed by the board
prior to December 2, 1985 are not required to sit for a national certification examination
or be certified by a national organization.

History: 1978 Comp., 8 61-3-23.2, enacted by Laws 1991, ch. 190, § 14; 1993, ch. 61,
§ 5.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1993 amendment, effective June 18, 1993, rewrote Subsections B and C;
substituted "including controlled substances included in Schedules Il through V of" for
"other than controlled substances as defined in" and deleted "unit" preceding "doses of
drugs" in Subsection D; and deleted former Subsection F, defining "collaboration”.

Controlled Substances Act. - See 30-31-1 NMSA 1978 and notes thereto.

61-3-23.3. Certified registered nurse anesthetist; qualifications;
endorsement; practice. (Effective until July 1, 1998.)

A. The board may endorse for expanded practice as a certified registered nurse
anesthetist an applicant who furnishes evidence satisfactory to the board that the
applicant:

(1) is a registered nurse;
(2) is a graduate of an approved school of nurse anesthesia; and
(3) is certified by the American association of nurse anesthetists' council on certification.

B. A certified registered nurse anesthetist may provide pre-operative, intra-operative
and post-operative anesthesia care and related services in accordance with the current
American association of nurse anesthetists' guidelines for nurse anesthesia practice.

C. Certified registered nurse anesthetists shall function under the direction of and in
collaboration with a licensed physician, osteopathic physician, dentist or podiatrist
licensed in New Mexico pursuant to Chapter 60 [Chapter 61], Article 5, 6, 8 or 10 NMSA
1978 in performing the expanding practice of nurse anesthesia care. As used in this
subsection, "collaboration" means the process in which a certified registered nurse
anesthetist functions jointly with a licensed physician, osteopathic physician, dentist or
podiatrist licensed in New Mexico pursuant to Chapter 60 [Chapter 61], Articles 5, 6, 8
or 10 NMSA 1978 to deliver health care services within the scope of the certified
registered nurse anesthetist's expertise. Collaboration includes systematic formal



planning and evaluation between the professionals involved in the collaborative practice
arrangements.

History: 1978 Comp., 8 61-3-23.3, enacted by Laws 1991, ch. 190, § 15.
ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.

Bracketed material. - The bracketed references in Subsection C were inserted by the

compiler to correct apparently erroneous references. The bracketed material was not

enacted by the legislature and is not part of the law.

Compiler's note. - Chapter 60, Article 5 NMSA 1978, referred to in Subsection C, was
repealed in 1994. For present comparable provisions, see 61-5A-1 NMSA 1978 et seq.

61-3-23.4. Clinical nurse specialist; qualifications; endorsement.
(Effective until July 1, 1998.)

The board may endorse for expanded practice as a clinical nurse specialist an applicant
who furnishes evidence satisfactory to the board that the applicant:

A. is a registered nurse;

B. has a master's degree or doctoral degree in a defined clinical nursing specialty; and

C. is certified by a national nursing organization.

History: 1978 Comp., 8 61-3-23.4, enacted by Laws 1991, ch. 190, § 16.
ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.
61-3-24. Renewal of licenses. (Effective until July 1, 1998.)

A. Any person licensed under the provisions of the Nursing Practice Act [61-3-1 to 61-3-
30 NMSA 1978] who intends to continue practice shall renew the license biennially by
the end of the applicant's birthday month except when on active military duty during a
military action.

B. At least six weeks before the end of the birthday month, the board shall mail to the
licensee an application blank which shall be returned to the board before the end of the
birthday month together with proof of completion of continuing education requirements
as required by the board and the renewal fee set by the board in an amount not to
exceed one hundred dollars ($100).



C. Upon receipt of the application and fee, the board shall verify the accuracy of the
application and issue to the applicant a certificate of renewal for the biennium. Renewal
shall render the holder a legal practitioner of nursing for the period stated on the
renewal certificate.

D. Applicants for renewal who have not been actually engaged in nursing for five years
or more shall furnish the board evidence of having completed refresher courses of
continuing education as required by regulations adopted by the board.

E. Any person who allows his license to lapse by failure to secure renewal as provided
in this section shall be reinstated by the board on payment of the fee for the current
biennium plus a reinstatement fee to be set by the board in an amount that shall not
exceed two hundred dollars ($200), provided that all requirements have been met.

History: 1953 Comp., 8 67-2-20, enacted by Laws 1968, ch. 44, § 20; 1977, ch. 220, §
15; 1979, ch. 379, § 9; 1982, ch. 108, § 5; 1985, ch. 67, § 5; 1991, ch. 190, § 17.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.
The 1991 amendment, effective June 14, 1991, added "except when on active military
duty during a military action" at the end of Subsection A; substituted "one hundred
dollars ($100)" for "thirty dollars ($30.00)" at the end of Subsection B; and, in

Subsection E, substituted "two hundred dollars ($200)" for "sixty dollars ($60.00)" and
made a minor stylistic change.

61-3-25. Repealed.
ANNOTATIONS
Repeals. - Laws 1991, ch. 190, § 24 repeals 61-3-25 NMSA 1978, as amended by

Laws 1979, ch. 379, 8§ 10, relating to licenses, effective June 14, 1991. For provisions of
former section, see 1989 Replacement Pamphlet.

61-3-26. Schools of nursing; standards; approval. (Effective until
July 1, 1998.)

A. An institution desiring to conduct a nursing education program to prepare registered
or licensed practical nurses shall apply to the board for approval and submit evidence
that:

(1) itis prepared to carry out a program in professional nursing education or a program
in licensed practical nursing education, as the case may be; and

(2) it is prepared to meet such standards as are established by the board.



B. A survey of the institution with which the school is to be affiliated shall be made by a
member of the board or an authorized employee of the board who shall submit a written
report of the survey to the board. If, in the opinion of the board, the requirements for
approval are met, a certificate of approval shall be issued.

C. From time to time, as deemed necessary by the board, it is the duty of the board,
through a board member or an authorized employee, to survey all schools of nursing in
this state.

D. For the purpose of evaluating the educational qualifications for licensure of a
candidate as either a registered or licensed practical nurse under Subsection B of either
Section 61-3-13 or 61-3-18 NMSA 1978, the board shall set standards comparable to
the minimum standards applicable in this state for recognition of schools of nursing in
other jurisdictions.

History: 1953 Comp., 8 67-2-22, enacted by Laws 1968, ch. 44, § 22; 1977, ch. 220, 8
16; 1991, ch. 190, § 18.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, substituted "61-3-13 or 61-3-18 NMSA
1978" for "67-2-10 or 67-2-15 NMSA 1953" in Subsection D and made minor stylistic
changes throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 78 C.J.S. Schools and School Districts 8§
58, 811.

61-3-27. Fund established; disposition; method of payment.
(Effective until July 1, 1998.)

A. There is created a "board of nursing fund".

B. All funds received by the board and money collected under the Nursing Practice Act
[61-3-1 to 61-3-30 NMSA 1978] shall be deposited with the state treasurer. The state
treasurer shall place the money to the credit of the board of nursing fund. Any interest
earned on the fund shall be credited to the fund.

C. Payments out of the board of nursing fund shall be on vouchers issued and signed
by the person designated by the board upon warrants drawn by the department of
finance and administration in accordance with the budget approved by the department.

D. All amounts paid into the board of nursing fund shall be subject to the order of the
board and shall only be used for the purpose of meeting necessary expenses incurred
in the enforcement of the purposes of the Nursing Practice Act, the duties imposed by



that act and the promotion of nursing education and standards in this state. All money
unused at the end of the fiscal year shall remain in the board of nursing fund for use in
accordance with the provisions of the Nursing Practice Act to further the purposes of
that act.

E. All funds that may have accumulated to the credit of the board under any previous
act shall be continued for use by the board in administration of the Nursing Practice Act.

History: 1953 Comp., 8§ 67-2-23, enacted by Laws 1968, ch. 44, § 23; 1977, ch. 220, §
17; 1991, ch. 190, § 19.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, added the third sentence in Subsection
B and made minor stylistic changes throughout the section.

61-3-28. Disciplinary proceedings; judicial review; application of
Uniform Licensing Act; limitation. (Effective until July 1, 1998.)

A. In accordance with the procedures contained in the Uniform Licensing Act [61-1-1 to
61-1-31 NMSA 1978], the board may deny, revoke or suspend any license held or
applied for under the Nursing Practice Act [61-3-1 to 61-3-30 NMSA 1978] or reprimand
or place a licensee on probation upon grounds that the licensee or applicant:

(1) is guilty of fraud or deceit in procuring or attempting to procure a license or certificate
of registration;

(2) is convicted of a felony;

(3) is unfit or incompetent;

(4) is intemperate or is addicted to the use of habit-forming drugs;
(5) is mentally incompetent;

(6) is guilty of unprofessional conduct as defined by the rules and regulations adopted
by the board pursuant to the Nursing Practice Act;

(7) has willfully or repeatedly violated any provisions of the Nursing Practice Act,
including any rule or regulation adopted by the board pursuant to that act; or

(8) was licensed to practice nursing in any jurisdiction, territory or possession of the
United States or another country and was the subject of disciplinary action as a licensee
for acts similar to acts described in this subsection. A certified copy of the record of the



jurisdiction, territory or possession of the United States or another country taking the
disciplinary action is conclusive evidence of the action.

B. Disciplinary proceedings may be instituted by any person, shall be by sworn
complaint and shall conform with the provisions of the Uniform Licensing Act. Any party
to the hearing may obtain a copy of the hearing record upon payment of costs for the

copy.

C. Any person filing a sworn complaint shall be immune from liability arising out of civil
action if the complaint is filed in good faith and without actual malice.

D. Notwithstanding Section 61-1-3.1 NMSA 1978, the board shall not initiate a
disciplinary action more than two years after the date that it receives a sworn complaint.

E. The time limitation contained in Subsection D of this section shall not be tolled by any
civil or criminal litigation in which the licensee or applicant is a party, arising
substantially from the same facts, conduct, transactions or occurrences that would be
the basis for the board's disciplinary action.

History: 1953 Comp., 8§ 67-2-24, enacted by Laws 1968, ch. 44, § 24; 1977, ch. 220, §
18; 1982, ch. 108, § 6; 1985, ch. 67, § 6; 1991, ch. 253, § 1; 1993, ch. 61, § 6.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.

The 1991 amendment, effective June 14, 1991, added "Limitation" to the section
heading; in Subsection A, inserted "or reprimand or place a licensee on probation” in
the introductory paragraph, added "as defined by the rules and regulations adopted by
the board pursuant to the Nursing Practice Act" at the end of Paragraph (6), and added
"including any rule or regulation adopted by the board pursuant to that act" at the end of
Paragraph (7); and added Subsections D and E.

The 1993 amendment, effective June 18, 1993, deleted "subsequent to licensure™
following "felony" in Paragraph (2) of Subsection A; rewrote Paragraph (8) of
Subsection A; and substituted "NMSA 1978" for "of the Uniform Licensing Act" in
Subsection D.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§ 74 to 120.

Revocability of license for fraud or other misconduct before or at time of its issuance,
165 A.L.R. 1138.

Stay pending review of judgment or order revoking or suspending license, 166 A.L.R.
575.



Privilege of communications by or to nurse or attendant, 47 A.L.R.2d 742.
Nurse's liability for her own negligence or malpractice, 51 A.L.R.2d 970.
Liability of operating surgeon for negligence of nurse assisting him, 12 A.L.R.3d 1017.

Comment note on hearsay evidence in proceedings before state administrative
agencies, 36 A.L.R.3d 12.

Validity, construction and application of statutes making public proceedings open to the
public, 38 A.L.R.3d 1070, 34 A.L.R.5th 591.

Revocation of nurse's license to practice profession, 55 A.L.R.3d 1141.

Physician's or other healer's conduct, or conviction of offense, not directly related to
medical practice, as ground for disciplinary action, 34 A.L.R.4th 609.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 24, 38 to 42.

61-3-29. Exceptions. (Effective until July 1, 1998.)

The Nursing Practice Act [61-3-1 to 61-3-30 NMSA 1978] shall not apply to or affect:

A. gratuitous nursing by friends or members of the family;

B. nursing assistance in case of emergencies;

C. nursing by students when enrolled in approved schools of nursing or approved
courses for the education of professional or practical nurses when such nursing is part
of the educational program;

D. nursing in this state by a legally licensed nurse of another state whose employment
requires the nurse to accompany and care for a patient temporarily residing in this state,
provided that the temporary residence does not exceed three months and the nurse

does not claim to be licensed in this state;

E. nursing in this state by any person who is employed by the United States government
or any bureau, division or agency thereof, while in the discharge of his official duties;

F. the practice of midwifery by any person other than a registered nurse who is certified
or licensed in this state to practice midwifery;

G. any person working as a home health aide, unless performing acts defined as
professional nursing or practical nursing under the Nursing Practice Act;



H. any nursing aide or orderly, unless performing acts defined as professional nursing
or practical nursing under the Nursing Practice Act;

l. any registered nurse holding a current license in another jurisdiction who is enrolled in
any professional course requiring nursing practice as a part of the educational program,;

J. performance by a personal care provider in a noninstitutional setting of bowel and
bladder assistance for an individual whom a health care provider certifies is stable, not
currently in need of medical care and able to communicate and assess his own needs;
or

K. medication aides working in licensed intermediate care facilities for the mentally
retarded or serving persons who are participating in the developmentally disabled
medicaid waiver program and who have completed a board-approved medication aide
training program and who are certified by the board to administer routine oral
medications, which may be expanded to include all medications except subcutaneous,
intramuscular and intravenous injections, unless the medication aide is performing acts
defined as professional or practical nursing under the Nursing Practice Act.

History: 1953 Comp., 8 67-2-25, enacted by Laws 1968, ch. 44, § 25; 1977, ch. 220, 8§
19; 1985, ch. 67, § 7; 1990, ch. 112, § 1; 1991, ch. 190, § 20; 1991, ch. 209, § 2; 1995,
ch. 117, § 2.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.
The 1990 amendment, effective May 16, 1990, added Subsection J.

1991 amendments. - Laws 1991, ch. 190, § 20, effective June 14, 1991, adding "or
disasters" at the end of Subsection B; rewriting Subsection I; and making a related
stylistic change, was approved on April 4, 1991. However, Laws 1991, ch. 209, § 2,
effective July 1, 1991, adding Subsection K and making related stylistic changes, was
approved later on April 4, 1991. The section is set out as amended by Laws 1991, ch.
209, 8§ 2. See 12-1-8 NMSA 1978.

The 1995 amendment, effective July 1, 1995, in Subsection K, inserted "working",
inserted "or serving persons who are participating the developmentally disabled
medicaid waiver program and", substituted "have completed" for "complete”, and
substituted "which may" for "which could".

Am. Jur. 2d, A.L.R. and C.J.S. references. - Midwifery: state regulation, 59 A.L.R.4th
929.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 5, 13.



61-3-29.1. Diversion program created; advisory committee; renewal
fee; requirements; immunity from civil actions. (Effective until July
1, 1998.)

A. The board shall establish a diversion program to rehabilitate nurses whose
competencies may be impaired because of the abuse of drugs or alcohol so that nurses
can be treated and returned to or continue the practice of nursing in a manner that will
benefit the public. The intent of the diversion program is to develop a voluntary
alternative to traditional disciplinary actions and an alternative to lengthy and costly
investigations and administrative proceedings against such nurses, at the same time
providing adequate safeguards for the public.

B. The board shall appoint one or more diversion evaluation advisory committees,
hereinafter called the "advisory committee”, each of which shall be composed of at least
five members with expertise in chemical dependency. Two members of each advisory
committee shall be registered nurses and one member shall be a licensed practical
nurse. No current member of the board shall be appointed to an advisory committee.
The executive officer of the board or his designee shall be the liaison between each
advisory committee and the board.

C. Each advisory committee shall function under the direction of the board and in
accordance with regulations of the board. The regulations shall include directions to an
advisory committee to:

(1) establish criteria for admission and continuance in the program;

(2) review sworn complaints filed with the board against a licensed nurse involving drug
abuse or alcohol;

(3) review voluntary requests of each nurse requesting diversion;
(4) develop a written diversion agreement to be approved by the board which sets forth
the requirements that shall be met by the nurse and the conditions under which the

diversion program may be successfully completed or terminated;

(5) recommend to the board in favor of or against each nurse's admission into and
release from a diversion program;

(6) receive and review all reports regarding each nurse's progress in treatment and
recovery;

(7) report violations to the board;

(8) submit statistical reports to the board;



(9) coordinate educational programs and research related to chemically dependent
nurses; and

(10) monitor peer-assistant and employee-assistant programs in the state.

D. The board may increase the renewal fee for each nurse in the state not to exceed
twenty dollars ($20.00) for the purpose of implementing and maintaining the diversion
program.

E. Files of nurses in the diversion program shall be maintained in the board office and
shall be confidential except for making a report to the board concerning any nurse who
is not cooperating and complying with the diversion agreement. However, such files
shall be subject to discovery or subpoena. The confidential provisions of this subsection
are of no effect if the nurse admitted to the diversion program leaves the state prior to
the completion of the program.

F. Any person making a report to the board or to an advisory committee regarding a
nurse suspected of practicing nursing while habitually intemperate or addicted to the
use of habit-forming drugs or making a report of a nurse's progress or lack of progress
in rehabilitation shall be immune from civil action for defamation or other cause of action
resulting from such reports, provided such reports are made in good faith and with some
reasonable basis in fact.

G. Any person admitted to the diversion program for chemically dependent nurses who
fails to comply with the provisions of this section, or with the rules and regulations
adopted by the board pursuant to this section, or with the written diversion agreement or
with any amendments to the written diversion agreement may be subject to disciplinary
action in accordance with Section 61-3-28 NMSA 1978.

History: 1978 Comp., 8 61-3-29.1, enacted by Laws 1987, ch. 285, § 1; 1991, ch. 190,
§ 21; 1991, ch. 253, § 2.

ANNOTATIONS
Delayed repeals. - See 61-3-31 NMSA 1978.
1991 amendments. - Identical amendments to this section were enacted by Laws
1991, ch. 190, § 21 and Laws 1991, ch. 253, § 2, effective June 14, 1991, which
inserted "or his designee" in the final sentence in Subsection B; substituted "twenty
dollars ($20.00)" for "ten dollars ($10.00)" in Subsection D; added Subsection G; and

made minor stylistic changes in Subsections A, B and C. The section is set out as
amended by Laws 1991, ch. 253, § 2. See 12-1-8 NMSA 1978.

61-3-30. Violations; penalties. (Effective until July 1, 1998.)

It is a misdemeanor for any person, firm, association or corporation to:



A. sell, fraudulently obtain or furnish any nursing diploma, license, examination or
record or to aid or abet therein;

B. practice professional nursing as defined by the Nursing Practice Act [61-3-1 to 61-3-
30 NMSA 1978] unless exempted or duly licensed to do so under the provisions of that
act;

C. practice licensed practical nursing as defined by the Nursing Practice Act unless
exempted or duly licensed to do so under the provisions of that act;

D. use in connection with his name any designation tending to imply that such person is
a registered nurse or a licensed practical nurse unless duly licensed under the
provisions of the Nursing Practice Act;

E. conduct a school of nursing or a course for the education of professional or licensed
practical nurses for licensing unless the school or course has been approved by the
board;

F. practice nursing after his license has lapsed or been suspended or revoked. Such
person shall be considered an illegal practitioner;

G. employ unlicensed persons to practice as registered nurses or as licensed practical
nurses;

H. practice or employ a person to practice as a certified registered nurse anesthetist,
certified nurse practitioner or clinical nurse specialist unless endorsed as a certified
registered nurse anesthetist, certified nurse practitioner or clinical nurse specialist
pursuant to the Nursing Practice Act; or

|. otherwise violate any provisions of the Nursing Practice Act.

The board shall assist the proper legal authorities in the prosecution of all persons
violating the provisions of the Nursing Practice Act. In prosecutions under the Nursing
Practice Act, it shall not be necessary to prove a general course of conduct. Proof of a
single act, a single holding out or a single attempt constitutes a violation, and, upon
conviction, such person shall be sentenced to be imprisoned in the county jail for a
definite term not to exceed one year or to the payment of a fine of not more than one
thousand dollars ($1,000) or both.

History: 1953 Comp., 8 67-2-26, enacted by Laws 1968, ch. 44, § 26; 1977, ch. 220, §
20; 1985, ch. 67, § 8; 1991, ch. 190, § 22.

ANNOTATIONS

Delayed repeals. - See 61-3-31 NMSA 1978.



The 1991 amendment, effective June 14, 1991, added Subsection H; redesignated
former Subsection H as Subsection | and made a related stylistic change in Subsection
G; and made minor stylistic changes in Subsections C and E.

61-3-31. Termination of agency life; delayed repeal. (Effective until
July 1, 1998.)

The board of nursing is terminated on July 1, 1997, pursuant to the Sunset Act [12-9-11
to 12-9-21 NMSA 1978]. The board shall continue to operate according to the provisions
of Chapter 61, Article 3 NMSA 1978 until July 1, 1998. Effective July 1, 1998, Article 3
of Chapter 61 NMSA 1978 is repealed.

History: 1978 Comp., 8 61-3-31, enacted by Laws 1979, ch. 379, § 11; 1981, ch. 241, §
17; 1985, ch. 67, 8 9; 1985, ch. 87, § 2; 1991, ch. 189, § 4; 1991, ch. 190, § 23.

ANNOTATIONS
1991 amendments. - Identical amendments to this section were enacted by Laws
1991, ch. 189, § 4 and Laws 1991, ch. 190, § 23, effective June 14, 1991, which
substituted "July 1, 1997" for "July 1, 1991" in the first sentence and substituted "July 1,

1998" for "July 1, 1992" in the second and third sentences. The section is set out as
amended by Laws 1991, ch. 190, § 23. See 12-1-8 NMSA 1978.

ARTICLE 4
CHIROPRACTIC

61-4-1. Short title. (Effective until July 1, 1998.)

Chapter 61, Article 4 NMSA 1978 may be cited as the "Chiropractic Physician Practice
Act".

History: 1953 Comp., 8 67-3-9, enacted by Laws 1968, ch. 3, § 1; 1993, ch. 198, § 1.
ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

Cross-references. - For practice of chiropractic being unaffected by act relating to
osteopathic medicine and surgery, see 61-10-4 NMSA 1978.

The 1993 amendment, effective June 18, 1993, rewrote this section, which formerly
read "This act may be cited as the 'Chiropractic Practice Act'."

Am. Jur. 2d, A.L.R. and C.J.S. references. - Evidence of confidential communications,
68 A.L.R. 177.



Kind or character of treatment which may be given by one licensed as chiropractor, 86
A.L.R. 630.

Competency as expert in personal injury action as to injured person's condition, medical
requirements, nature and extent of injury and the like, 52 A.L.R.2d 1384.

Competency of physician or surgeon, of school of practice other than that to which
defendant belongs, to testify in malpractice case, 85 A.L.R.2d 1022.

Liability of osteopath for medical malpractice, 73 A.L.R.4th 24.

Liability of chiropractors and other drugless practitioners for medical malpractice, 77
A.L.R.4th 273.

61-4-2. Definitions. (Effective until July 1, 1998.)
As used in the Chiropractic Physician Practice Act [this article]:

A. "chiropractic" means the science, art and philosophy of things natural, the science of
locating and removing interference with the transmissions or expression of nerve forces
in the human body by the correction of misalignments or subluxations of the
articulations and adjacent structures, more especially those of the vertebral column and
pelvis, for the purpose of restoring and maintaining health for treatment of human
disease primarily by, but not limited to, adjustment and manipulation of the human
structure. It shall include, but not be limited to, the use of all natural agencies to assist in
the healing act, such as food, water, heat, cold, electricity, mechanical appliances,
herbs, nutritional supplements, homeopathic remedies and any necessary diagnostic
procedure, excluding invasive procedures, except as provided by the board by rule and
regulation. It shall exclude operative surgery and prescription or use of controlled or
dangerous drugs;

B. "board" means the New Mexico board of chiropractic;
C. "chiropractic physician" includes doctor of chiropractic, chiropractor and chiropractic
physician and means a person who practices chiropractic as defined in the Chiropractic

Physician Practice Act; and

D. "chiropractic assistant” means a person who practices under the on-premises
supervision of a licensed chiropractic physician.

History: 1953 Comp., 8 67-3-10, enacted by Laws 1968, ch. 3, § 2; 1993, ch. 198, § 2.
ANNOTATIONS

Delayed repeals. - See 61-4-17 NMSA 1978.



The 1993 amendment, effective June 18, 1993, inserted "Physician” in the introductory
paragraph and in Subsection C; rewrote Subsection A; substituted "board of
chiropractic" for "chiropractic board" in Subsection B; substituted "'chiropractic
physician™ for "chiropractor™ and inserted "chiropractor” in Subsection C; added
Subsection D; and made minor stylistic changes.

Chiropractor is not a "physician" and that profession or calling is not the practice of
medicine; a chiropractor is one skilled in the art of healing in a limited manner, although
not one skilled in physic since such latter term refers to the practice of medicine. 1959-
60 Op. Att'y Gen. No. 59-96.

Licensed chiropractor must be considered a "practitioner of the healing arts."
Katz v. New Mexico Dep't of Human Servs., 95 N.M. 530, 624 P.2d 39 (1981).

Acupuncture falls within scope of chiropractic. 1976 Op. Att'y Gen. No. 76-32.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 5.

Kind or character of treatment which may be given by one licensed as chiropractor, 86
A.L.R. 630.

Scope of practice of chiropractic, 16 A.L.R.4th 58.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 8§ 5.

61-4-3. Board created; appointment; officers; duties; compensation.
(Effective until July 1, 1998.)

A. There is created the "chiropractic board". The board shall consist of six persons. Four
shall have been continuously engaged in the practice of chiropractic in New Mexico for
five years immediately prior to their appointment. Two persons shall represent the public
and shall not have practiced chiropractic in this state or any other jurisdiction. No person
shall be appointed to the board who is an officer or employee of or who is financially
interested in any school or college of chiropractic, medicine, surgery or osteopathy.

B. Members of the board shall be appointed by the governor for staggered terms; one of
the members shall be appointed for a term ending July 1, 1980, one for a term ending
July 1, 1981, one for a term ending July 1, 1982, one for a term ending July 1, 1983 and
one for a term ending July 1, 1984. Thereafter, appointments shall be made for terms of
five years or less and be made in such a manner that the term of one board member
expires on July 1 of each year. A list of five names for each professional member
vacancy shall be submitted by the New Mexico chiropractic associations to the governor
for his consideration in the appointment of board members. A vacancy shall be filled by
appointment for the unexpired term. Board members shall serve until their successors
have been appointed and qualified.



C. The board shall annually elect a chairman and a secretary-treasurer. A majority of
the board constitutes a quorum. The board shall meet quarterly. Special meetings may
be called by the chairman and shall be called upon the written request of two members
of the board. Notification of special meetings shall be made by certified mail unless such
notice is waived by the entire board and the action noted in the minutes. Notice of all
regular meetings shall be made by regular mail at least ten days prior to the meeting,
and copies of the minutes of all meetings shall be mailed to each board member within
thirty days after any meeting.

D. Any board member failing to attend three consecutive meetings, either regular or
special, shall automatically be removed as a member of the board.

E. The board shall adopt a seal.

F. The board shall promulgate and file, in accordance with the State Rules Act [Chapter
14, Article 4 NMSA 1978], all rules and regulations necessary for the implementation
and enforcement of the provisions of the Chiropractic Physician Practice Act [this
article], including educational requirements for a chiropractic assistant.

G. The board shall cause examinations to be held at least twice a year, and all
applicants shall be notified in writing of each examination.

H. The board, for the purpose of protecting the health and well-being of the citizens of
this state and maintaining and continuing informed professional knowledge and
awareness, shall establish by regulations adopted in accordance with the provisions of
the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] mandatory continuing
education requirements for chiropractors licensed in this state.

I. Failure to comply with the rules and regulations adopted by the board shall be
grounds for investigation, which may lead to revocation of license.

J. Members of the board shall be reimbursed as provided in the Per Diem and Mileage
Act [10-8-1 to 10-8-8 NMSA 1978], but shall receive no other compensation, perquisite
or allowance for each day necessarily spent in the discharge of their duties.
History: 1953 Comp., 8 67-3-11, enacted by Laws 1968, ch. 3, 8§ 3; 1973, ch. 169, 8§ 1;
1977, ch. 109, 8 1; 1979, ch. 77, 8 1; 1983, ch. 187, § 1; 1991, ch. 189, § 5; 1993, ch.
198, § 3.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

The 1991 amendment, effective June 14, 1991, in Subsection A, substituted "six
persons"” for "five persons” in the second sentence, "Four" for "Three" in the third



sentence, "Two persons" for "The fifth person" at the beginning of the fourth sentence,
and made a minor stylistic change.

The 1993 amendment, effective June 18, 1993, in Subsection B, substituted
"chiropractic associations" for "chiropractic association” in the third sentence; in
Subsection C, substituted "A majority” for "Three members" and "constitutes" for
"constitute” in the second sentence and substituted "quarterly” for "at least every three
months" in the third sentence; divided former Subsection E into Subsections E and F,
deleting "and" at the end of Subsection E and adding "The board shall" at the beginning
of Subsection F; inserted "Physician" and added "including educational requirements for
a chiropractic assistant” at the end of Subsection F; redesignated former Subsections F
to | as Subsections G to J; and rewrote Subsection I.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers 8§ 21 to 24.

61-4-4. Application requirements. (Effective until July 1, 1998.)

Each applicant for a license to practice chiropractic shall:

A. make application on forms furnished by the board,

B. submit evidence on oath satisfactory to the board that the applicant has reached the
age of majority, has completed a preliminary education equal to the requirements for
graduation from high school, is of good moral character and, after January 1, 1976,
except for any student presently enrolled in a college of chiropractic, has completed two
years of college-level study in an accredited institution of higher learning and is a
graduate of a college of chiropractic which meets the standards of professional
education prescribed in Section 61-4-5 NMSA 1978; and

C. pay in advance to the board fees:

(1) for examination; and

(2) for issuance of a license.

History: 1953 Comp., 8 67-3-12, enacted by Laws 1968, ch. 3, § 4; 1973, ch. 35, 8§ 1;
1973, ch. 237, 8 1; 1978, ch. 114, § 1; 1983, ch. 187, § 2; 1993, ch. 198, § 4.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.
Cross-references. - For age of majority, see 28-6-1 NMSA 1978.

For the Parental Responsibility Act, see Chapter 40, Article 5A NMSA 1978.



The 1993 amendment, effective June 18, 1993, rewrote Paragraphs (1) and (2) of
Subsection C.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 51 to 60.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 19.

61-4-5. Evidence of graduation; creditation of college. (Effective
until July 1, 1998.)

In addition to the requirements prescribed in Section 61-4-4 NMSA 1978, all applicants
for licensure who have matriculated at a chiropractic college after October 1, 1975 shall
present evidence of having graduated from a chiropractic college having status with the
accrediting commission of the council on chiropractic education or the equivalent
criterion thereof.

History: Laws 1968, ch. 3, 8 5; 1953 Comp., § 67-3-13; Laws 1975, ch. 176, 8§ 1; 1993,
ch. 198, § 5.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

The 1993 amendment, effective June 18, 1993, substituted "61-4-4 NMSA 1978" for
"67-3-12 NMSA 1953" and made a stylistic change.

61-4-6. Examination; subjects; method of treatment; recording
license. (Effective until July 1, 1998.)

A. The board shall recognize successful completion of all parts of the national board
examination.

B. The board shall examine each applicant in the act of chiropractic adjusting,
procedures and methods as shall reveal the applicant's qualifications.

C. The board shall issue a license to all applicants whose applications have been filed
with and approved by the board and who have paid the required fees and passed the
board-administered examination with a general average of not less than seventy-five
percent with no subject below sixty-five percent. A license shall be refused to any
applicant who fails to make application as provided in this section, fails the examination
or fails to pay the required fees.

D. The license, when granted by the board, carries with it the title of doctor of
chiropractic and entitles the holder to diagnose using any necessary diagnostic



procedures, excluding invasive procedures, except as provided by the board by rule and
regulation, and treat injuries, deformities or other physical or mental conditions relating
to the basic concepts of chiropractic by the use of any or all methods as provided in this
section, including but not limited to palpating, diagnosing, adjusting and treating injuries
and defects of human beings by the application of manipulative, manual and
mechanical means, including all natural agencies imbued with the healing act, such as
food, water, heat, cold, electricity and mechanical appliances, herbs, nutritional
supplements and homeopathic remedies, but excluding operative surgery and
prescription or use of controlled or dangerous drugs. The holder may also supervise the
use of any or all natural agencies imbued with the healing act, such as food, water,
heat, cold, electricity, mechanical appliances, herbs, nutritional supplements and
homeopathic remedies administered by a chiropractic assistant.

E. Failure to display the license shall be grounds for the suspension of the license to
practice chiropractic until so displayed and shall subject the licensee to the penalties for
practicing without a license.

History: 1953 Comp., 8 67-3-14, enacted by Laws 1968, ch. 3, § 6; 1975, ch. 176, 8 2;
1983, ch. 187, § 3; 1993, ch. 198, § 6.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

The 1993 amendment, effective June 18, 1993, rewrote this section to the extent that a
detailed comparison is impracticable.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Limitation on right of chiropractors and
osteopathic physicians to participate in public medical welfare programs, 8 A.L.R.4th
1056.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 20.

61-4-7. Disposition of funds; chiropractic fund created; method of
payment; bond. (Effective until July 1, 1998.)

A. There is created the "chiropractic fund".

B. All funds received by the board and money collected under the Chiropractic
Physician Practice Act [this article] shall be deposited with the state treasurer. The state
treasurer shall place the money to the credit of the chiropractic fund.

C. Payments out of the chiropractic fund shall be made on vouchers issued and signed
by the secretary of the board upon warrants drawn by the department of finance and
administration in accordance with the budget approved by the department of finance
and administration.



D. All amounts paid into the chiropractic fund shall be subject to the order of the board
and shall only be used for the purpose of meeting necessary expenses incurred in the
performance of the purposes of the Chiropractic Physician Practice Act, the duties
imposed by that act and the promotion of chiropractic education and standards in this
state. All money unused at the end of the fiscal year shall remain in the chiropractic fund
for use in accordance with the provisions of the Chiropractic Physician Practice Act to
further its purpose.

E. All funds that may have accumulated to the credit of the board under any previous
act shall be continued for use by the board in the administration of the Chiropractic
Physician Practice Act.

F. The treasurer of the board shall give bond in the amount of five thousand dollars
($5,000) for the faithful discharge of his duties, in such form as meets the approval of
the board. The treasurer shall make, at the first meeting after July 1 of each year, an
itemized report of all receipts and disbursements of the board for the prior year.

G. The board shall, by rule, designate a portion of the annual licensing fee for the

exclusive purposes of investigating and funding hearings regarding complaints against
doctors of chiropractic.

History: 1953 Comp., 8 67-3-15, enacted by Laws 1968, ch. 3, 8 7; 1993, ch. 198, § 7.
ANNOTATIONS

Delayed repeals. - See 61-4-17 NMSA 1978.

The 1993 amendment, effective June 18, 1993, inserted "Physician" in the first

sentence of Subsection B, in the first and second sentences of Subsection D, and in

Subsection E; deleted "chiropractic" preceding "board" in Subsection E; added
Subsection G; and made minor stylistic changes in Subsections D and E.

61-4-8. License without examination. (Effective until July 1, 1998.)
The board may, in its discretion, issue a license without examination to a chiropractor
who has been licensed in any state, territory or foreign jurisdiction and who is a
graduate of [a] standard college of chiropractic, if:

A. the applicant is of good moral character;

B. the requirements of practice in the state, territory or province in which the applicant is
licensed are equal to those of this state; and

C. the applicant pays the fee designated in Section 4 [61-4-4 NMSA 1978].



The board may also, in its discretion, issue a license without examination to any
chiropractor who has continuously practiced in another state for at least seven of the
last ten years prior to application, or to any chiropractor who is a graduate of a standard
college of chiropractic and has served in the military services of the United States for
two years or more within one year prior to application, or to any applicant showing
evidence of having passed the examination conducted by the national board of
chiropractic examiners.

History: 1953 Comp., § 67-3-16, enacted by Laws 1968, ch. 3, § 8.
ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

Bracketed material. - The bracket material in this section was inserted by the compiler.
It was not enacted by the legislature and is not part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers, 88 61, 67, 68.

61-4-9. Privileges and obligations. (Effective until July 1, 1998.)

A. Licensed chiropractic physicians shall observe all health and hygiene laws and
regulations of the state and its political subdivisions and shall report births and deaths to
the proper authorities. Reports rendered by chiropractors shall be accepted by officers
of departments or agencies to which they are made.

B. It is the purpose of the Chiropractic Physician Practice Act [this article] to grant to
chiropractors the right to practice chiropractic as taught and practiced in standard
colleges of chiropractic and to entitle the holder of a license the right to diagnose,
palpate and treat injuries, deformities and other physical or mental conditions relating to
the basic concepts of chiropractic by use of any methods provided in the Chiropractic
Physician Practice Act, as provided in rules and regulations established and monitored
by the board, but excluding operative surgery and prescription or use of controlled or
dangerous drugs as provided in rules and regulations established and monitored by the
board.

History: 1953 Comp., 8 67-3-17, enacted by Laws 1968, ch. 3, 8 9; 1993, ch. 198, § 8.
ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

Cross-references. - For incorporation of chiropractors under Professional Corporation
Act, see 53-6-1 NMSA 1978 et seq.



The 1993 amendment, effective June 18, 1993, inserted subsection designations;
substituted "chiropractic physicians” for "chiropractors” in the first sentence of
Subsection A; and in Subsection B, inserted "Physician” near the beginning and
substituted the language beginning "Physician Practice Act, as provided in rules” for
"Practice Act, such as by application of manipulative, manual and mechanical means,
including all natural agencies imbued with the healing act, such as food, water, heat,
cold, electricity and drugless appliances, but excluding operative surgery and
prescription or use of drugs or medicine, except that X ray, analytical instruments and
routine laboratory procedures, not involving the penetration of human tissues except for
blood testing, may be used for the purpose of examination” at the end.

Chiropractic as healing art. - Restriction of 59-18-19 (now see 59A-22-32) NMSA
1978, prohibiting discrimination against an insured in the choice of a practitioner of the
healing arts, applies to chiropractors. 1972 Op. Att'y Gen. No. 72-58.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 44, 132.

Kind or character of treatment which may be given by one licensed as chiropractor, 86
A.L.R. 630.

Limitation on right of chiropractors and osteopathic physicians to participate in public
medical welfare programs, 8 A.L.R.4th 1056.

Scope of practice of chiropractic, 16 A.L.R.4th 58.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 6, 7.

61-4-10. Refusal, suspension or revocation of license. (Effective
until July 1, 1998.)

A. The board may refuse to issue or may suspend or revoke any license in accordance
with the procedures as contained in the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA
1978] upon the grounds that the licensee or applicant:

(2) is convicted of a felony; a copy of the record of conviction, certified to by the clerk of
the court entering the conviction, shall be conclusive evidence of such conviction;

(2) is guilty of fraud or deceit in procuring or attempting to procure a license in the
chiropractic profession or in connection with applying for or procuring license renewal;

(3) is guilty of incompetence;

(4) is habitually intemperate or is addicted to the use of habit-forming drugs or is
addicted to any vice to such a degree as to render him unfit to practice chiropractic;



(5) is guilty of practicing or attempting to practice under an assumed name or fails to
use the title "doctor of chiropractic”, chiropractic physician or the initials "D.C." in
connection with his practice or advertisements;

(6) is guilty of failing to comply with any of the provisions of the Chiropractic Physician
Practice Act [this article] or rules and regulations promulgated by the board and filed in
accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978];

(7) is guilty of willfully or negligently practicing beyond the scope of chiropractic practice
as defined in the Chiropractic Physician Practice Act;

(8) is guilty of advertising by means of knowingly false statements;

(9) has been declared mentally incompetent by regularly constituted authorities or is
manifestly incapacitated to practice chiropractic;

(10) advertises or attempts to attract patronage in any unethical manner prohibited by
the rules and regulations of the board;

(11) is guilty of obtaining any fee by fraud or misrepresentation;

(12) is guilty of making false or misleading statements regarding his skill or the efficacy
or value of treatment or remedy prescribed or administered by him or at his direction;

(13) is guilty of aiding or abetting the practice of chiropractic by a person not licensed by
the board;

(14) has incurred a prior suspension or revocation in another state where the
suspension or revocation of a license to practice chiropractic was based upon acts by
the licensee similar to acts described in this section and by board rules promulgated
pursuant to Paragraph (6) of this subsection a certified copy of the record of suspension
or revocation of the state making such suspension or revocation is conclusive evidence
thereof;

(15) is guilty of making a false, misleading or fraudulent claim; or

(16) is guilty of unprofessional conduct that includes but is not limited to the following:
(a) procuring, aiding or abetting a criminal abortion;

(b) representing to a patient that a manifestly incurable condition of sickness, disease or
injury can be cured;

(c) willfully or negligently divulging a professional confidence;



(d) conviction of any offense punishable by incarceration in a state penitentiary or
federal prison. A copy of the record of conviction, certified by the clerk of the court
entering the conviction, is conclusive evidence;

(e) impersonating another person licensed in the practice of chiropractic or permitting or
allowing any person to use his license;

(f) gross negligence in the practice of chiropractic;

(g) fee splitting;

(h) conduct likely to deceive, defraud or harm the public;

(i) repeated similar negligent acts;

()) employing abusive billing practices;

(k) failure to report to the board any adverse action taken against him by: 1) another
licensing jurisdiction; 2) any peer review body; 3) any health care entity; 4) any
governmental agency; or 5) any court for acts or conduct similar to acts or conduct that
would constitute grounds for action as defined in this section;

() failure to report to the board surrender of a license or other authorization to practice
chiropractic in another state or jurisdiction or surrender of membership on any
chiropractic staff or in any chiropractic or professional association or society following, in
lieu of, and while under disciplinary investigation by any of those authorities or bodies
for acts or conduct similar to acts or conduct that would constitute grounds for action as

defined in this section;

(m) failure to furnish the board, its investigators or representatives with information
requested by the board;

(n) abandonment of patients;

(o) failure to adequately supervise, as provided by board regulation, a chiropractic
assistant or technician or professional licensee who renders care;

(p) intentionally engaging in sexual contact with a patient other than his spouse during
the doctor-patient relationship; and

(g) conduct unbecoming a person licensed to practice chiropractic or detrimental to the
best interests of the public.

B. The board may at its discretion hire investigators to investigate complaints made to
the board regarding chiropractic physicians.



C. Licensees shall bear all costs of disciplinary proceedings unless exonerated.

History: 1953 Comp., 8 67-3-18, enacted by Laws 1968, ch. 3, § 10; 1971, ch. 67, 8 1;
1981, ch. 235, § 1; 1993, ch. 198, § 9.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

The 1993 amendment, effective June 18, 1993, designated all the provisions of this
section as Subsection A; in Subsection A, redesignated former Subsections A to O as
Paragraphs (1) to (15) and added Paragraph (16), deleted "provided" preceding "a
copy" in Paragraph (1), inserted "chiropractic physician" in Paragraph (5), inserted
"Physician" in Paragraphs (6) and (7), and substituted "another state" for "a sister state"
and "Paragraph (6) of this subsection" for "subsection F of this section; provided" in
Paragraph (14); and added Subsections B and C.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§ 74 to 100.

Competency of physician or surgeon, of school of practice other than that to which
defendant belongs, to testify in malpractice case, 85 A.L.R.2d 1022.

Bias of members of license revocation board, 97 A.L.R.2d 1210.
Physician's or other healer's conduct in connection with defense of or resistance to
malpractice action as ground for revocation of license or other disciplinary action, 44

A.L.R.4th 248.

Improper or immoral sexually related conduct toward patient as ground for disciplinary
action against physician, dentist, or other licensed healer, 59 A.L.R.4th 1104.

Filing of false insurance claims for medical services as ground for disciplinary action
against dentist, physician, or other medical practitioner, 70 A.L.R.4th 132.

Liability of osteopath for medical malpractice, 73 A.L.R.4th 24.

Liability of chiropractors and other drugless practitioners for medical malpractice, 77
A.L.R.4th 273.

Rights as to notice and hearing in proceeding to revoke or suspend license to practice
medicine, 10 A.L.R.5th 1.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 24, 38 to 42.



61-4-11. Criminal offender's character evaluation. (Effective until
July 1, 1998.)

The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978]
shall govern any consideration of criminal records required or permitted by the
Chiropractic Physician Practice Act [this article].

History: 1953 Comp., 8 67-3-18.1, enacted by Laws 1974, ch. 78, § 13; 1993, ch. 198,
§ 10.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

The 1993 amendment, effective June 18, 1993, inserted "Physician".

61-4-12. Penalties.

A. Each of the following acts constitutes a misdemeanor punishable upon conviction by
a fine of not less than fifty dollars ($50.00) or more than one thousand dollars ($1,000)
or by imprisonment not to exceed one year, or both:

(1) practice of chiropractic or an attempt to practice chiropractic without a license;

(2) obtaining or attempting to obtain a license or practice in the profession for money or
any other thing of value by fraudulent misrepresentation;

(3) willfully falsifying any oath or affirmation required by the Chiropractic Physician
Practice Act [this article];

(4) practicing or attempting to practice under an assumed name; or

(5) advertising or attempting to attract patronage in any unethical manner prohibited by
the rules and regulations of the board.

B. Any second violation of the act constitutes a fourth degree felony.

History: 1953 Comp., 8 67-3-19, enacted by Laws 1968, ch. 3, § 11; 1975, ch. 176, 8 3;
1993, ch. 198, § 11.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

The 1993 amendment, effective June 18, 1993, designated all of the provisions of this
section as Subsection A and redesignated former Subsections A to E as Paragraphs (1)



to (5) of that subsection; in Subsection A, substituted "or more than one thousand
dollars ($1000)" for "nor more than five hundred dollars ($500)" and "one year" for "six
months" in the introductory paragraph, inserted "Physician” in Paragraph (3), and made
a minor stylistic change; and added Subsection B.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers 88 28, 53 to 57.

61-4-13. Annual renewal of license; fee; notice. (Effective until July
1,1998.)

A. Any person licensed to practice chiropractic in this state shall, on or before July 1 of
each year, pay to the board an annual fee set by regulation and shall submit proof of
completion of continuing education requirements as required by the board. The board
shall send written notice to every person holding a license prior to June 1 of each year,
directed to the last known address of the licensee, notifying him that it is necessary for
him to pay the renewal fee as provided in the Chiropractic Physician Practice Act [this
article]. Proper forms shall accompany the notice upon which the licensee shall make
application for the renewal of his license. The licensee is responsible for renewal of the
license even if the licensee does not receive the renewal notice.

B. The board shall establish a schedule of reasonable fees for applications, licenses,
renewals, placement or inactive status and administrative fees.

History: 1953 Comp., 8 67-3-20, enacted by Laws 1968, ch. 3, § 12; 1977, ch. 109, 8§ 2;
1978, ch. 114, § 2; 1983, ch. 187, § 4; 1993, ch. 198, § 12.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

The 1993 amendment, effective June 18, 1993, designated the provisions of this
section as Subsection A; in Subsection A, deleted "in an amount not less than fifty
dollars ($50.00) nor more than one hundred dollars ($100) for a certificate of renewal for
his license to practice chiropractic" following "regulation™ in the first sentence, inserted
"Physician” in the second sentence, and added the final sentence; and added
Subsection B.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 26, 44, 56.

61-4-14. Failure to renew; cancellation; reinstatement; permissive
temporary cancellation. (Effective until July 1, 1998.)



Any licensee who fails to comply with the requirements for renewal as set forth in
Section 12 [61-4-13 NMSA 1978], shall, upon order of the board, forfeit his right to
practice chiropractic in this state and his license and any certificates of renewal shall be
cancelled. The board may reinstate him upon payment of all fees or penalties due and
upon the presentation of evidence of attendance at educational programs as may be
provided by rules and regulations of the board. Any person licensed to practice
chiropractic in this state who desires to withdraw from active practice in this state may
apply to the board for a temporary suspension of his license with the right to renew and
reinstate his license upon a showing that he has paid his annual license renewal fee on
or before the first day of July of each year, provided that no suspension shall be granted
for a period of less than one year.

History: 1953 Comp., 8 67-3-21, enacted by Laws 1968, ch. 3, § 13.
ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 79.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 38, 52.
61-4-15. Exemptions. (Effective until July 1, 1998.)
The Chiropractic Physician Practice Act [this article] does not apply to:

A. any commissioned officer of the armed forces of the United States in the discharge of
his official duties;

B. a chiropractor who is legally qualified to practice in the state or territory in which he
resides, when in actual consultation with a licensed chiropractor of this state; or

C. any bona fide student of any standard chiropractic college chiropractically analyzing
and adjusting the human body under supervision of a licensed chiropractor.

History: 1953 Comp., 8 67-3-22, enacted by Laws 1968, ch. 3, § 14; 1993, ch. 198, 8
13.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.
The 1993 amendment, effective June 18, 1993, inserted "Physician” in the introductory

paragraph; deleted former Subsection D, exempting chiropractors residing on the
border of an adjacent state; and deleted the former final paragraph authorizing regularly



licensed physicians or surgeons who procure licenses to practice chiropractic to
practice medicine, surgery and chiropractic.

61-4-16. Existing licensees. (Effective until July 1, 1998.)

Any person licensed as a chiropractor under any prior law of this state whose license is
valid on the effective date of the Chiropractic Physician Practice Act shall be deemed as
licensed under the provisions of the Chiropractic Physician Practice Act [this article].

History: 1953 Comp., 8 67-3-23, enacted by Laws 1968, ch. 3, § 15; 1993, ch. 198, §
14.

ANNOTATIONS
Delayed repeals. - See 61-4-17 NMSA 1978.
The 1993 amendment, effective June 18, 1993, inserted "Physician” in two places.
"Effective date of the Chiropractic Practice Act". - The "effective date of the

Chiropractic Practice Act", referred to in this section, is February 9, 1968, which is the
effective date of Laws 1968, ch. 3, § 17.

61-4-17. Termination of agency life; delayed repeal. (Effective until
July 1, 1998.)

The chiropractic board is terminated on July 1, 1997 pursuant to the Sunset Act [12-9-
11 to 12-9-21 NMSA 1978]. The board shall continue to operate according to the
provisions of Chapter 61, Article 4 NMSA 1978 until July 1, 1998. Effective July 1, 1998,
Article 4 of Chapter 61 NMSA 1978 is repealed.

History: 1978 Comp., 8 61-4-17, enacted by Laws 1979, ch. 77, § 2; 1981, ch. 241, §
18; 1985, ch. 87, § 3; 1991, ch. 189, § 6.

ANNOTATIONS
The 1991 amendment, effective June 14, 1991, substituted "July 1, 1997" for "July 1,

1991" in the first sentence and substituted "July 1, 1998" for "July 1, 1992" in the
second and third sentences.

ARTICLE 5
DENTISTRY

(Repealed by Laws 1994, ch. 55, § 41.)



61-5-1 to 61-5-34. Repealed.
ANNOTATIONS

Repeals. - Laws 1994, ch. 55, § 41 repeals 61-5-1 to 61-5-34 NMSA 1978, as enacted
by Laws 1971, ch. 125, 88 1, 3, 5, 12, 14 to 16, and 18 and 21; Laws 1974, ch. 78, § 14,
Laws 1981, ch. 229, 88 1 to 11; and Laws 1987, ch. 181, § 1; and as last amended by
Laws 1976 (S.S.), ch. 2, 8 1; Laws 1979, ch. 120, 8 1; Laws 1981, ch. 230, 88 1, 2, 4,
and 6 to 8; Laws 1983, ch. 200, 88 1 and 2; Laws 1985, ch. 130, § 1; and Laws 1991,
ch. 189, 88 7 and 8, relating to dentistry, effective July 1, 1994. For former provisions,
see the 1993 Replacement Pamphlet. For present comparable provisions, see 61-5A-1
to 61-5A-41 NMSA 1978.

ARTICLE 5A
DENTAL HEALTH CARE

61-5A-1. Short title. (Effective until July 1, 1998.)

Sections 1 through 29 [61-5A-1 to 61-5A-29 NMSA 1978] of this act may be cited as the
"Dental Health Care Act".

History: Laws 1994, ch. 55, § 1.

ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.
Former dentistry act not monopolistic. - Laws 1919, ch. 35, regulating dentistry, was
not an attempt to confer a monopoly upon those able to comply with its conditions, as
the conditions were just and reasonable. State v. Culdice, 33 N.M. 641, 275 P. 371
(1929).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Liability of dentist for injury by X ray, 41
A.L.R. 385.

Kind or character of treatment which may be given by one licensed as dentist, 86 A.L.R.
625.

Newspapers, magazines or radio broadcasting stations, practice of dentistry through,
114 A.L.R. 1506.

Dentist as physician or surgeon within statutes, 115 A.L.R. 261.

Dental hygienists, constitutionality, construction and application of statute regulating, 11
A.L.R.2d 724.



Regulation of prosthetic dentistry, 45 A.L.R.2d 1243.
Malpractice: duty and liability anesthetist, 53 A.L.R.2d 142, 49 A.L.R.4th 63.

Liability of dentist for extending operation or treatment beyond that expressly
authorized, 56 A.L.R.2d 695.

Duty and liability of dentist to patient, 11 A.L.R.4th 748.
Liability for dental malpractice in provision or fitting of dentures, 77 A.L.R.4th 222.

Liability of orthodontist for malpractice, 81 A.L.R.4th 632.
61-5A-2. Purpose. (Effective until July 1, 1998.)

A. In the interest of the public health, safety and welfare and to protect the public from
the improper, unprofessional, incompetent and unlawful practice of dentistry and dental
hygiene, it is necessary to provide laws and regulations controlling the granting and use
of the privilege to practice dentistry and dental hygiene and to establish a board of
dental health care and a dental hygienists committee to implement and enforce those
laws and regulations.

B. The primary duties of the board of dental health care are to issue licenses to qualified
dentists, to certify qualified dental assistants, to issue licenses to dental hygienists
through the dental hygienists committee, to discipline incompetent or unprofessional
dentists, dental assistants and, through the dental hygienists committee, dental
hygienists and to aid in the rehabilitation of impaired dentists and dental hygienists for
the purpose of protecting the public.
History: Laws 1994, ch. 55, § 2.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-3. Definitions. (Effective until July 1, 1998.)
As used in the Dental Health Care Act [61-5A-1 to 61-5A-29 NMSA 1978]:
A. "board" means the New Mexico board of dental health care;

B. "certified dental assistant” means an individual certified by the dental assistant
national board,;

C. "committee” means the New Mexico dental hygienists committee;



D. "dental assistant certified in expanded functions” means a dental assistant who
meets specific qualifications set forth by rule of the board;

E. "dental hygienist” means an individual who has graduated and received a diploma
from an accredited dental hygiene educational program, which provides a minimum of
two academic years of dental hygiene curriculum and is an institution of higher
education accredited by the American dental association commission on dental
accreditation and except as the context otherwise requires, holds a license to practice
dental hygiene in New Mexico;

F. "dental laboratory” means any place where bridges, crowns, dentures or other
prosthetic or orthodontic appliances are fabricated, altered or repaired by one or more
persons;

G. "dental technician"” means an individual, other than a licensed dentist, who
fabricates, alters, repairs or assists in the fabrication, alteration or repair of bridges,
crowns, dentures or other prosthetic or orthodontic appliances;

H. "dentist” means an individual who has graduated and received a diploma from a
dental college, school of dentistry of a university that is accredited by the American
dental association commission on dental accreditation and, except as the context
otherwise requires, holds a license to practice dentistry in New Mexico;

l. "general supervision" means the authorization by a dentist of the procedures to be
used by a dental hygienist, dental assistant or dental student and the execution of the
procedures in accordance with a dentist's diagnosis and treatment plan and in facilities
as designated by rule of the board; and
J. "indirect supervision” means that a dentist is present in the treatment facility while
authorized treatments are being performed by a dental hygienist, dental assistant or
dental student.
History: Laws 1994, ch. 55, § 3.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-4. Scope of practice. (Effective until July 1, 1998.)

A. As used in the Dental Health Care Act [61-5A-1 to 61-5A-29 NMSA 1978], "practice
of dentistry" means:

(1) the diagnosis, treatment, correction, change, relief, prevention, prescription of
remedy, surgical operation and adjunctive treatment for any disease, pain, deformity,
deficiency, injury, defect, lesion or physical condition involving both the functional and



aesthetic aspects of the teeth, gingivae, jaws and adjacent hard and soft tissue of the
oral and maxillofacial regions, including the prescription or administration of any drug,
medicine, biologic, apparatus, brace, anesthetic or other therapeutic or diagnostic
substance or technique by an individual or his agent or employee gratuitously or for any
fee, reward, emolument or any other form of compensation whether direct or indirect;

(2) representation of an ability or willingness to do any act mentioned in Paragraph (1)
of this subsection; or

(3) with specific reference to the teeth, gingivae, jaws or adjacent hard or soft tissues of
the oral and maxillofacial region in living persons, to propose, agree or attempt to do or
make an examination or give an estimate of cost with intent to, or undertaking to:

(a) perform a physical evaluation of a patient in an office or in a hospital, clinic or other

medical or dental facility prior to, incident to and appropriate to the performance of any

dental services or oral or maxillofacial surgery;

(b) perform surgery, an extraction or any other operation or to administer an anesthetic
in connection therewith;

(c) diagnose or treat any condition, disease, pain, deformity, deficiency, injury, lesion or
other physical condition;

(d) correct a malposition;

(e) treat a fracture;

(f) remove calcareous deposits;

(9) replace missing anatomy with an artificial substitute;

(h) construct, make, furnish, supply, reproduce, alter or repair an artificial substitute or
restorative or corrective appliance or place an artificial substitute or restorative or
corrective appliance in the mouth or attempt to adjust it;

() give interpretations or readings of dental roentgenograms; or

()) do any other remedial, corrective or restorative work.

B. As used in the Dental Health Care Act, "practice as a dental hygienist" means the
science of the prevention and treatment of oral disease through the provision of

educational, assessment, preventive, clinical and other therapeutic services under the
general supervision of a dentist. Dental hygiene includes:



(1) prophylaxis, which is the treatment of human teeth by removing from their surface
calcareous deposits and stain, removing accumulated accretions and polishing the
surfaces of the teeth;

(2) removing diseased crevicular tissue;

(3) the application of pit and fissure sealants, fluorides and other topical therapeutic and
preventive agents;

(4) exposing and referring to oral radiographs;
(5) screening to identify indications of oral abnormalities;
(6) preliminary assessment of periodontal conditions; and

(7) such other closely related services as permitted by the rules and regulations of the
committee and the board.

C. In addition to performing dental hygiene as defined in Subsection B of this section,
dental hygienists who have met such criteria as the committee shall establish and the
board ratify may administer local anesthesia under indirect supervision of a dentist.

History: Laws 1994, ch. 55, § 4.
ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.

Former definition of dentistry not vague. - Laws 1919, ch. 35, § 9, defining the
practice of dentistry, was not too vague, indefinite and uncertain to serve as basis for a
criminal information for practicing dentistry contrary to the provisions of the act, the
actions complained of being within the police power of the state. State v. Culdice, 33
N.M. 641, 275 P. 371 (1929).

Board could not permit unlicensed persons to practice dentistry. - The board could
not, by rules and regulations, allow unlicensed persons to perform services which,
under statutory provisions, constitute the practice of dentistry. Family Dental Center v.
New Mexico Bd. of Dentistry, 97 N.M. 464, 641 P.2d 495 (1982).

Supervision of dental hygienist. - No services which constitute dental hygiene can be
performed unless a licensed dentist is physically and immediately present in the office
or building where the work is being performed, in order that the dentist can meet the
statutory duty to supervise the services of the dental hygienist. 1971 Op. Att'y Gen. No.
71-121.



Actions by unlicensed assistants held to be unlawful practice. - Unlicensed
assistants performing such dental services as taking impressions and adjusting
dentures constitutes the unlawful practice of dentistry. Family Dental Center v. New
Mexico Bd. of Dentistry, 97 N.M. 464, 641 P.2d 495 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 6.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 5.

61-5A-5. License required; exemptions. (Effective until July 1,
1998.)

A. Unless licensed to practice as a dentist under the Dental Health Care Act [61-5A-1 to
61-5A-29 NMSA 1978], no person shall:

(1) practice dentistry;

(2) use the title "dentist", "dental surgeon”, "oral surgeon" or any other title, abbreviation,
letters, figures, signs or devices that indicate the person is a licensed dentist; or

(3) perform any of the acts enumerated under the definition of the practice of dentistry
as defined in the Dental Health Care Act.

B. The following, under the stipulations described, may practice dentistry or an area of
dentistry without a New Mexico dental license:

(2) regularly licensed physicians or surgeons are not prohibited from extracting teeth or
treating any disease coming within the province of the practice of medicine;

(2) New Mexico licensed dental hygienists may provide those services within their
scope of practice, that are also within the scope of practice of dentistry;

(3) any dental student duly enrolled in an accredited school of dentistry recognized by
the board, while engaged in educational programs offered by the school in private
offices, public clinics or educational institutions within the state of New Mexico under the
indirect supervision of a licensed dentist;

(4) any dental hygiene student duly enrolled in an accredited school of dental hygiene
engaged in procedures outside the scope of dental hygiene that are part of the
curriculum of that program under the indirect supervision of a licensed dentist faculty
member of the accredited program and in the school setting;

(5) unlicensed persons performing for a licensed dentist merely mechanical work upon
inert matter in the construction, making, alteration or repairing of any artificial dental
substitute, dental restorative or corrective appliance, when the casts or impressions for



the work have been furnished by a licensed dentist and where the work is prescribed by
a dentist pursuant to a written authorization by that dentist; and

(6) commissioned dental officers of the uniformed forces of the United States and
dentists providing services to the United States public health service, the veterans'
administration of the United States or within federally controlled facilities in the
discharge of their official duties provided that such persons who hold dental licenses in
New Mexico shall be subject to the provisions of the Dental Health Care Act.

C. Unless licensed to practice as a dental hygienist under the Dental Health Care Act,
no person shall:

(1) practice as a dental hygienist;
(2) use the title "dental hygienist” or abbreviation "R.D.H." or any other title,
abbreviation, letters, figures, signs or devices that indicate the person is a licensed

dental hygienist; or

(3) perform any of the acts enumerated under the definition of the practice of dental
hygiene as defined in the Dental Health Care Act.

D. The following, under the stipulations described, may practice dental hygiene or the
area of dental hygiene outlined without a New Mexico dental hygienist license:

(1) students enrolled in an accredited dental hygiene program engaged in procedures
that are part of the curriculum of that program and under the indirect supervision of a
licensed faculty member of the accredited program; and

(2) dental assistants working under general supervision who:

(a) expose dental radiographs after being certified in expanded functions by the board;

(b) perform rubber cup coronal polishing, which is not represented as a prophylaxis,
having satisfied the educational requirements as established by rules of the board;

(c) apply fluorides as established by rules of the board; and

(d) perform those other dental hygienist functions as recommended to the board by the
committee and set forth by rule of the board.

History: Laws 1994, ch. 55, § 5.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.



Actions by unlicensed assistants held to be unlawful practice of dentistry. -
Unlicensed assistants performing such dental services as taking impressions and
adjusting dentures constitutes the unlawful practice of dentistry. Family Dental Center v.
New Mexico Bd. of Dentistry, 97 N.M. 464, 641 P.2d 495 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 26.

Entrapment to commit offense of practicing dentistry without license, 18 A.L.R. 186, 66
A.L.R. 478, 86 A.L.R. 263.

Unlicensed dentist's right to recover for services, 30 A.L.R. 860, 42 A.L.R. 1226, 118
A.L.R. 646.

Kind or character of treatment which may be given by one licensed as dentist, 86 A.L.R.
625.

Corporation or individual not himself licensed, right of, to practice dentistry through
licensed employees, 103 A.L.R. 1240.

Constitutionality and construction of statutes or regulations prohibiting one who has no
license to practice dentistry from owning, maintaining or operating an office therefor, 20
A.L.R.2d 808.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 7, 12, 16.

61-5A-6. Certification of dental assistants. (Effective until July 1,
1998.)

A. A certified dental assistant or a dental assistant certified in expanded functions shall
be required to adhere to the educational requirements, examinations, recertification
criteria and fees as established by rules and regulation. The fee shall be the same for
one or more expanded functions.

B. Certificates granted by the board may be revoked, suspended, stipulated or
otherwise limited, and a dental assistant may be fined or placed on probation if found
guilty of violation of the Dental Health Care Act [61-5A-1 to 61-5A-29 NMSA 1978].

C. No individual shall use the title "C.D.A." unless granted certification by the dental
assistant national board.

D. Unless certified to practice as a dental assistant certified in expanded functions, no
person shall:

(1) practice as a dental assistant certified in expanded functions as defined by rule of
the board; or



(2) use the title or represent oneself as an assistant certified in expanded functions or
use any title, abbreviation, letters, figures, signs or devices that indicate the person is a
dental assistant certified in expanded functions.
History: Laws 1994, ch. 55, § 6.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-7. Dental and dental hygiene districts created. (Effective until
July 1, 1998.)

For the purpose of selecting members of the board and the committee, there are
created five districts composed of the following counties for:

A. district I: San Juan, Rio Arriba, Taos, Sandoval, McKinley, Cibola, Santa Fe and Los
Alamos;

B. district II: Colfax, Union, Mora, Harding, San Miguel, Curry, Quay and Guadalupe;
C. district Ill: Bernalillo, Valencia and Torrance;
D. district IV: Catron, Socorro, Grant, Sierra, Hidalgo, Luna, Dona Ana and Otero; and
E. district V: Lincoln, De Baca, Roosevelt, Chaves, Eddy and Lea.
History: Laws 1994, ch. 55, § 7.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-8. Board created. (Effective until July 1, 1998.)

A. There is created the nine-member "New Mexico board of dental health care". The
board shall consist of five dentists, two dental hygienists and two public members. The
dentists shall be actively practicing and have been licensed practitioners and residents
of New Mexico for a period of five years preceding the date of appointment. The dental
hygienist members shall be members of the committee and shall be elected annually to
sit on the board by those sitting on the committee. The appointed public members shall
be residents of New Mexico and shall have no financial interest, direct or indirect, in the
professions regulated in the Dental Health Care Act [61-5A-1 to 61-5A-29 NMSA 1978].

B. The governor may appoint the dentist members from a list of names submitted by the
New Mexico dental association. There shall be one member from each district. All board



members shall serve until their successors have been appointed. No member shall be
employed by or receive remuneration from a dental or dental hygiene educational
institution.

C. Appointments for dentists and public members shall be for terms of five years.
Dentists' appointments shall be made so that the term of one dentist member expires on
July 1 of each year. Public members' five-year terms begin at the date of appointment.

D. Any board member failing to attend three board or committee meetings, either
regular or special, during the board member's term shall automatically be removed as a
member of the board unless excused from attendance by the board for good cause
shown.

E. No board member shall serve more than two full terms.

F. In the event of any vacancy, the secretary of the board shall immediately notify the
governor, the board and the committee members and the New Mexico dental
association of the reason for its occurrence and action taken by the board so as to
expedite appointment of a new board member.

G. The board shall meet quarterly every year. The board may also hold special
meetings and emergency meetings in accordance with rules of the board upon written
notice to all members of the board and committee.

H. Members of the board shall be reimbursed as provided in the Per Diem and Mileage
Act [10-8-1 to 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite
or allowance; however, the secretary-treasurer may be compensated at the discretion of
the board.

l. A simple majority of the board members currently serving shall constitute a quorum,
provided at least two of that quorum are not dentist members and three are dentist
members.

J. The board shall elect officers annually as deemed necessary to administer its duties
and as provided in rules and regulations.

History: Laws 1994, ch. 55, § 8.
ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.

Cross-references. - For establishment of dental districts, see 61-5A-7 NMSA 1978.



Residential restrictions. - There is no reason why residential restrictions cannot be
placed on membership on a professional board so long as the whole state is
represented. 1953-54 Op. Att'y Gen. No. 5750.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 21.

61-5A-9. Committee created. (Effective until July 1, 1998.)

A. There is created the seven-member "New Mexico dental hygienists committee”. The
committee shall consist of five dental hygienists, one dentist and one public member.
The dental hygienists must be actively practicing and have been licensed practitioners
and residents of New Mexico for a period of five years preceding the date of their
appointment. The dentist and public member shall be members of the board and shall
be elected annually to sit on the committee by those members sitting on the board.

B. The governor may appoint the dental hygienists from a list of names submitted by the
New Mexico dental hygienists' association. There may be one member from each
district. The list submitted shall consist, whenever possible, of names of dental
hygienists in the district being considered but may also include names of dental
hygienists at-large. No more than two dental hygienists shall serve from the same
district at one time. All members shall serve until their successors have been appointed.
No member shall be employed by or receive remuneration from a dental or dental
hygiene educational institution.

C. Appointments shall be for terms of five years. Appointments shall be made so that
the term of one dental hygienist expires on July 1 of each year.

D. Any committee member failing to attend three committee or board meetings, either
regular or special, during the committee member's term shall automatically be removed
as a member of the committee unless excused from attendance by the committee for
good cause shown. Members of the committee not sitting on the board shall not be
required to attend board disciplinary hearings.

E. No committee member shall serve more than two full terms.

F. In the event of any vacancy, the secretary of the committee shall immediately notify
the governor, the committee and board members and the New Mexico dental hygienists'
association of the reason for its occurrence and action taken by the committee so as to
expedite appointment of a new committee member.

G. The committee shall meet quarterly every year. The committee may also hold special
meetings and emergency meetings in accordance with the rules and regulations, upon
written notification to all members of the committee and the board.



H. Members of the committee shall be reimbursed as provided in the Per Diem and
Mileage Act and shall receive no other compensation, perquisite or allowance.

I. A simple majority of the committee members currently serving shall constitute a
guorum, provided at least one of that quorum is not a hygienist member.

J. The committee shall elect officers annually as deemed necessary to administer its
duties and as provided in rules and regulations.

History: Laws 1994, ch. 55, § 9.
ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.

Recommendations to board of dental health care. - The dental hygenists committee
may make recommendations about the practice of dental hygiene to the board of
dentistry upon the request of the board or on its own initiative, but the board of dental
health care is not required to follow those recommendations. 1987 Op. Att'y Gen. No.
87-82.

Compliance with Open Meetings Act. - The dental hygiene committee must comply
fully with the Open Meetings Act, 10-15-1 through 10-15-4 NMSA 1978. 1987 Op. Att'y
Gen. No. 87-82.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers 8§ 21, 22.

61-5A-10. Powers and duties of the board and committee. (Effective
until July 1, 1998.)

In addition to any other authority provided by law, the board or the committee shall have
the power to:

A. enforce and administer the provisions of the Dental Health Care Act [61-5A-1 to 61-
5A-29 NMSA 1978];

B. adopt, publish and file, and revise, in accordance with the Uniform Licensing Act [61-
1-1 to 61-1-31 NMSA 1978] and the State Rules Act [Chapter 14, Article 4 NMSA 1978],
all rules and regulations as may be necessary to:

(1) regulate the examination and licensure of dentists and, through the committee,
regulate the examination and licensure of dental hygienists;

(2) provide for the examination and certification of dental assistants by the board;



(3) provide for the regulation of dental technicians by the board; and

(4) regulate the practice of dentistry, dental assisting and, through the committee,
regulate the practice of dental hygiene;

C. adopt and use a seal,

D. administer oaths to all applicants, witnesses and others appearing before the board
or the committee, as appropriate;

E. keep an accurate record of all meetings, receipts and disbursements;

F. grant, deny, review, suspend and revoke licenses and certificates to practice
dentistry, dental assisting and, through the committee, dental hygiene and censure,
reprimand, fine and place on probation and stipulation dentists, dental assistants and,
through the committee, dental hygienists, in accordance with the Uniform Licensing Act
for any cause stated in the Dental Health Care Act;

G. maintain records in which the name, address and license number of all licensees
shall be recorded, together with a record of all license renewals, suspensions,
revocations, probations, stipulations, censures, reprimands and fines;

H. hire staff and administrators as necessary to carry out the provisions of the Dental
Health Care Act;

|. establish ad hoc committees whose members shall be appointed by the chairman with
the advice and consent of the board or committee, as it deems necessary for carrying
on its business;

J. have the authority to pay per diem and mileage to individuals who are appointed by
the board or the committee to serve on ad hoc committees;

K. have the authority to hire or contract with investigators to investigate possible
violations of the Dental Health Care Act;

L. have the authority to hire an attorney to give advice and counsel in regard to any
matter connected with the duties of the board and the committee, to represent the board
or the committee in any legal proceedings and to aid in the enforcement of the laws in
relation to the Dental Health Care Act and to fix the compensation to be paid to such
attorney; provided, however, such attorney shall be compensated from the funds of the
board;

M. have the authority to issue investigative subpoenas prior to the issuance of a notice
of contemplated action for the purpose of investigating complaints against dentists,
dental assistants and, through the committee, dental hygienists licensed under the
Dental Health Care Act; and



N. establish continuing education or continued competency requirements for dentists,
certified dental assistants in expanded functions, dental technicians and, through the
committee, dental hygienists.
History: Laws 1994, ch. 55, § 10.

ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.

Cross-references. - For effect of regulations adopted under former Dental Act, see 61-
5A-28 NMSA 1978.

Employment of attorney. - The state board of dental examiners (now the board of
dental health care) was specifically authorized, under former dental act, to employ and
pay an attorney from funds appropriated to it in order to assist in prosecutions to
prevent unauthorized practice of dentistry. 1937-38 Op. Att'y Gen. 162.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 45.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 8§ 22 to 24.

61-5A-11. Ratification of committee recommendations. (Effective
until July 1, 1998.)

A. The board shall ratify the recommendations of the committee unless the board
makes a specific finding that a recommendation is:

(1) beyond the jurisdiction of the committee;
(2) an undue financial impact upon the board; or
(3) not supported by the record.

B. The board shall provide the necessary expenditures incurred by the committee and
the board in implementing and executing the ratified recommendations.

History: Laws 1994, ch. 55, § 11.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.



61-5A-12. Dentists; requirements for licensure; specialty license.
(Effective until July 1, 1998.)

A. All applicants for licensure as a dentist must have graduated and received a diploma
from an accredited dental college, school of dentistry of a university that is accredited by
the American dental association commission on dental accreditation and have passed
the written portion of the dental examination administered by the joint commission on
national dental examinations of the American dental association or, if the test is not
available, then another written examination determined by the board.

B. Applicants for general dentistry licensure by examination shall be required, in
addition to Subsection A of this section, to pass a test covering the laws and regulations
for the practice of dentistry in New Mexico. Written examinations shall be supplemented
by the board or its agents administering to each applicant a practical or clinical
examination that reasonably tests the applicant's qualifications to practice general
dentistry. Upon an applicant successfully passing the written and clinical examinations
and payment in advance of the necessary fees, the board shall issue a license to
practice dentistry.

C. The board may issue a general dentistry license by credentials to an applicant who is
duly licensed by examination as a dentist under the laws of another state or territory of
the United States. The applicant must meet the same requirements necessary to sit for
such examination by the board or its examining agents along with other qualifications as
deemed necessary by regulation of the board, including appropriate fees and passing
an examination covering the laws and regulations of the practice of dentistry in New
Mexico.

D. The board may issue a specialty license by examination to an applicant who has
successfully passed a clinical and written examination given by the board or its
examining agents that covers the applicant's specialty. The applicant must have a
postgraduate degree or certificate from an accredited dental college, school of dentistry
of a university or other residency program that is accredited by the American dental
association commission on dental accreditation in one of the specialty areas of dentistry
recognized by the American dental association. The applicant must also meet all other
requirements as established by rules of the board, which shall include an examination
covering the laws and regulations of the practice of dentistry in New Mexico. A specialty
license limits the licensee to practice only in that specialty area.

E. The board may issue a specialty license by credentials to an applicant who is duly
licensed by examination as dentist under the laws of another state or territory of the
United States and has a postgraduate degree or certificate from an accredited dental
college, school of dentistry of a university or other residency program that is accredited
by the American dental association commission on dental accreditation in one of the
specialty areas of dentistry recognized by the American dental association. The
applicant must also meet all other qualifications as deemed necessary by regulation of
the board, which shall include an examination covering the laws and regulations of the



practice of dentistry in New Mexico. A specialty license limits the licensee to practice
only in that specialty area.

History: Laws 1994, ch. 55, § 12.
ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.

Cross-references. - For the Parental Responsibility Act, see Chapter 40, Article 5A
NMSA 1978.

State's legitimate interest in licensing persons to practice dentistry or dental
hygiene is to assure that the individual is competent. 1980 Op. Att'y Gen. No. 80-20.

Fee not returnable. - Application fee for examination could not be returned in the event
that the examination was not taken by the applicant. 1939-40 Op. Att'y Gen. 87.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers §§ 51 to 62.

Constitutionality and construction of statutes or regulations prohibiting one who has no
license to practice dentistry or medicine from owning, maintaining or operating an office
therefor, 20 A.L.R.2d 808.

Practicing dentistry without a license as a continuing or separate offense, 99 A.L.R.2d
654.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 12, 16, 19, 20.

61-5A-13. Dental hygienist licensure. (Effective until July 1, 1998.)

A. Applicants for licensure must have graduated and received a diploma from an
accredited dental hygiene educational program that provides a minimum of two
academic years of dental hygiene curriculum and is a post-secondary educational
institution accredited by the American dental association commission on dental
accreditation and have passed the written portion of the dental hygiene examination
administered by the joint commission on national dental examinations of the American
dental association or, if this test is not available, then another written examination
determined by the committee.

B. Applicants for licensure by examination shall be required, in addition to the provisions
of Subsection A of this section, to also pass a written examination covering the laws and
regulations for practice in New Mexico. Each written examination shall be supplemented
by a practical or clinical examination administered by the committee or its agents that

reasonably tests the applicant's qualifications to practice as a dental hygienist. Upon an



applicant successfully passing the written and clinical examinations, the board, upon
recommendation of the committee, shall issue a license for practicing as a dental
hygienist.

C. The board, upon the committee's recommendation, shall issue a license to practice
as a dental hygienist by credentials to an applicant who is a duly licensed dental
hygienist by examination under the laws of another state or territory of the United States
if the applicant meets the same requirements to sit for examination by the committee or
its examining agents. The applicant must meet other qualifications as deemed
necessary by regulations recommended by the committee and ratified by the board.
These qualifications shall include passing an examination covering the laws and
regulations pertaining to practice as a dental hygienist in New Mexico.

History: Laws 1994, ch. 55, § 13.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.
61-5A-14. Temporary licensure. (Effective until July 1, 1998.)

The secretary-treasurer of the board or the committee may issue a temporary license to
practice dentistry or dental hygiene to any applicant who is licensed to practice dentistry
or dental hygiene in another state or territory of the United States and who is otherwise
qualified to practice dentistry or dental hygiene in this state. The following provisions
shall apply:

A. the applicant must hold a valid license, in good standing in another state or territory
of the United States;

B. the applicant shall practice dentistry or dental hygiene under the sponsorship of or in
association with a licensed New Mexico dentist or dental hygienist;

C. the temporary license may be issued for those activities as stipulated by the board or
committee in the rules of the board. It may be issued upon written application of the
applicant when accompanied by such proof of qualifications as the secretary-treasurer
of the board or committee, in their discretion, may require. Temporary licensees shall
engage in only those activities specified on the temporary license for the time
designated, and the temporary license shall identify the licensed New Mexico dentist or
dental hygienist who will sponsor or associate with the applicant during the time the
applicant practices dentistry or dental hygiene in New Mexico;

D. the sponsoring or associating dentist or dental hygienist shall submit an affidavit
attesting to the qualifications of the applicant and the activities the applicant will
perform;



E. the temporary license shall be issued for a period not to exceed twelve months and
may be reviewed upon application and payment of required fees;

F. the application for a temporary license under this section shall be accompanied by a
license fee; and

G. the temporary licensee shall be required to comply with the Dental Health Care Act
[61-5A-1 to 61-5A-29 NMSA 1978] and all rules and regulations promulgated pursuant
thereto.
History: Laws 1994, ch. 55, § 14.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-15. Content of license and certificates; display of license;
renewals; retire license. (Effective until July 1, 1998.)

A. All dental licenses issued by the board shall bear:

(1) a serial number;

(2) the full name of the licensee;

(3) the date of issue;

(4) the seal of the board;

(5) if the license is a specialty license, the specialty to which practice is limited;
(6) the signatures of a majority of the board members; and

(7) the attestation of the board president and secretary.

B. All dental hygienist licenses issued by the board shall bear:
(1) a serial number;

(2) the full name of the licensee;

(3) the date of issue;

(4) the seal of the board;

(5) the signatures of a majority of the committee members; and



(6) the attestation of the board president and secretary.
C. Certificates issued to dental assistants shall bear:
(1) a serial number;
(2) the full name of the assistant;
(3) the date of issue;
(4) the date of expiration;
(5) the expanded functions certified to perform; and
(6) the attestation of the board secretary.
D. All licenses and certificates shall be displayed in a conspicuous place in the office
where the holder practices. The license or certificate shall, upon request, be exhibited to
any of the members of the board, the committee or its authorized agent.
History: Laws 1994, ch. 55, § 15.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

State's legitimate interest in licensing persons to practice dentistry or dental
hygiene is to assure that the individual is competent. 1980 Op. Att'y Gen. No. 80-20.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Constitutionality, construction and
application of statute relating to dental hygienists, 11 A.L.R.2d 724.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 7, 19, 20.

61-5A-16. Licenses; certificate renewals. (Effective until July 1,
1998.)

A. All licensees shall be required to renew their licenses triennially as established in
rules and regulations.

B. All dental assistants certified in expanded functions shall be required to renew their
certificates triennially as established in rules and regulations.

C. The board or committee may establish a method to provide for staggered triennial
terms and may prorate triennial renewal fees and impaired dentist and dental hygienist
fees until staggered triennial renewal is established. The fact that a practitioner has not



received a renewal form from the board or committee shall not relieve the practitioner of
the duty to renew the license or certificate nor shall such omission on the part of the
board or committee operate to exempt the practitioner from the penalties for failure to
renew the practitioner's license or certificate.

D. All licensed practitioners shall pay a triennial renewal fee and an impaired dentist and
dental hygienist fee, and all practitioners shall return a completed renewal application
form that includes proof of continuing education or continued competency.

E. Each application for triennial renewal of license shall state the practitioner's full
name, business address, the date and number of the license and all other information
requested by the board or committee.

F. Any practitioner who fails to submit an application for triennial renewal on or before
July 1 but who submits an application for triennial renewal within thirty days thereafter
shall be assessed a late fee.
G. Any practitioner who fails to submit application for triennial renewal between thirty
and sixty days of the July 1 deadline may have their license or certificate suspended. If
the practitioner renews by that time, the licensee shall be assessed a cumulative late
fee.
H. The board or committee may summarily revoke for nonpayment of fees or failure to
comply with continuing education or continued competency requirements, the license or
certificate of any practitioner who has failed to renew his license or certificate on or
before August 31.
History: Laws 1994, ch. 55, § 16.

ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.

State's legitimate interest in licensing persons to practice dentistry or dental
hygiene is to assure that the individual is competent. 1980 Op. Att'y Gen. No. 80-20.

Law reviews. - For note, "On Building Better Laws for New Mexico's Environment,” see
4 N.M.L. Rev. 105 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 31, 59, 60, 67, 68, 79.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 19, 23.

61-5A-17. Retirement status. (Effective until July 1, 1998.)



Any dentist or dental hygienist who wishes to retire from the practice of dentistry or
dental hygiene shall meet all requirements for retirement as set by rules and regulation.
The licensee shall notify the board or committee in writing before the expiration of the
practitioner's current license, and the secretary of the board or committee shall
acknowledge the receipts of such notice and record the same. If, within a period of five
years from the date of retirement, the dentist or dental hygienist wishes to resume
practice, the applicant shall so notify the board or the committee in writing and give
proof of completing all requirements as prescribed by rules and regulations to reactivate
the license.

History: Laws 1994, ch. 55, § 17.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-18. Practicing without a license; penalty. (Effective until July
1,1998.)

A. Any person who practices dentistry or who attempts to practice dentistry without first
complying with the provisions of the Dental Health Care Act [61-5A-1 to 61-5A-29
NMSA 1978] and without being the holder of a license entitling the practitioner to
practice dentistry in New Mexico is guilty of a fourth degree felony and upon conviction
shall be sentenced under the provisions of the Criminal Sentencing Act [Chapter 31,
Article 18 NMSA 1978] to imprisonment for a definite period not to exceed eighteen
months and, in the discretion of the sentencing court, to a fine not to exceed five
thousand dollars ($5,000), or both. Each occurrence of practicing dentistry or attempting
to practice dentistry without complying with the Dental Health Care Act shall be a
separate violation.

B. Any person who practices as a dental hygienist or who attempts to practice as a
dental hygienist without first complying with the provisions of the Dental Health Care Act
and without being the holder of a license entitling the practitioner to practice as a dental
hygienist in New Mexico is guilty of a misdemeanor and upon conviction shall be
sentenced under the provisions of the Criminal Sentencing Act to imprisonment for a
definite period not to exceed one year and in the discretion of the sentencing court, to a
fine not to exceed one thousand dollars ($1,000), or both. Each occurrence of practicing
as a dental hygienist or attempting to practice as a dental hygienist without complying
with the Dental Health Care Act shall be a separate violation.

C. The attorney general or district attorney shall prosecute all violations of the Dental
Health Care Act.

D. Upon conviction of any person for violation of any provision of the Dental Health Care
Act the convicting court may, in addition to the penalty provided in this section, enjoin



him from any further or continued violations of the Dental Health Care Act and enforce
the order of contempt proceedings.

History: Laws 1994, ch. 55, § 18.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-19. Reinstatement of revoked or suspended license.
(Effective until July 1, 1998.)

A. Unless otherwise stated in the order of revocation, a motion for reinstatement of a
revoked license may not be filed for a period of at least three years from the effective
date of the revocation.

B. If the motion for reinstatement is denied, no further motions for reinstatement shall be
considered for a period of one year.

C. A licensee who has been suspended for a specific period of time shall be
automatically reinstated at the expiration of the period specified in the order of
suspension. The suspended dentist or dental hygienist will automatically be reinstated
as of the day after the expiration of the period of suspension; provided that prior to the
expiration of such time if the administrative prosecutor has filed with the board or
committee the written objections, the suspended dentist or dental hygienist shall not be
automatically reinstated. Should objections be filed, the petition for reinstatement shall
be referred to the board or committee for hearing under Subsection E of this section.

D. Suspended dentists or dental hygienists, indefinite suspension:
(1) a licensee who has been suspended for an indefinite period of time may, at any time
after complying with the conditions of reinstatement, file a petition for reinstatement with

the board or committee;

(2) the petition shall be referred to the board or committee for hearing under Subsection
E of this section; and

(3) if the motion for reinstatement is denied, no further motions for reinstatement will be
considered for a period of one year.

E. Procedure for reinstatement hearings are as follows:

(1) applications for reinstatement shall be referred to the board or committee for hearing
if the applicant meets the criteria set forth in this section;



(2) the board or committee shall schedule a hearing as soon as practical at which the
applicant shall have the burden of demonstrating that the applicant has the moral
gualifications, that the applicant is once again fit to resume the practice of dentistry or
dental hygiene and that the resumption of the applicant's practice of dentistry or dental
hygiene will not be detrimental to the public interest;

(3) the board or committee shall file its findings of fact, conclusions of law and decision
within ninety days of the hearing; and

(4) the board's or committee's decision to refuse to reinstate a license shall not be
reviewable except for an abuse of discretion.

History: Laws 1994, ch. 55, § 19.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-20. Fees. (Effective until July 1, 1998.)

The board and committee shall establish a schedule of reasonable
fees not to exceed the following:

Dentists Dent

al Hygienists

A. licensure by
examination $1,500 $1,000

B. licensure by
credential $3,000 $1,500

C. specialty license by

examination $1,500

D. specialty license by
credential $3,000

E. temporary license
48
hour $ 50 $
50
six
months $ 300 S
200
12
months $ 450 S
300
F. application for certification in



local

anesthesia $
40

G. examination in local
anesthesia $ 150

H. triennial license
renewal S 450 S 300

I. late
renewal $ 100 $ 1
00

J. reinstatement of
license S 450 S 300

K. administrative
fees S 200 S 200

L. impaired dentist/dental

hygienist $ 150

$ 75

M. assistant

certificate $ 100.

History: Laws 1994, ch. 55, § 20.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-21. Disciplinary proceedings; judicial review; application of
uniform licensing act. (Effective until July 1, 1998.)

A. In accordance with the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] and
rules and regulations of the board, the board and committee may fine and may deny,
revoke, suspend, stipulate or otherwise limit any license or certificate held or applied for
under the Dental Health Care Act [61-5A-1 to 61-5A-29 NMSA 1978], upon findings by
the board or committee that the licensee, certificate holder or applicant:

(1) is guilty of fraud or deceit in procuring or attempting to procure a license or
certificate;

(2) has been convicted of a crime punishable by incarceration in a federal prison or
state penitentiary; provided, a copy of the record of conviction, certified to by the clerk of
the court entering the conviction, shall be conclusive evidence of such conviction;

(3) is guilty of gross incompetence or gross negligence, as defined by regulations of the
board, in the practice of dentistry, dental hygiene or dental assisting;



(4) is habitually intemperate or is addicted to the use of habit-forming drugs or is
addicted to any vice to such degree as to render the licensee unfit to practice;

(5) is guilty of unprofessional conduct, as defined by rule or regulation;
(6) is guilty of any violation of the Controlled Substances Act [30-31-1 NMSA 1978];

(7) has violated any provisions of the Dental Health Care Act or rule or regulation of the
board or committee;

(8) is guilty of willfully or negligently practicing beyond the scope of practice;

(9) is guilty of practicing dentistry or dental hygiene without a license or aiding or
abetting the practice of dentistry or dental hygiene by a person not licensed under the
Dental Health Care Act;

(10) is guilty of obtaining or attempting to obtain any fee by fraud or misrepresentation
or otherwise acted in a manner or by conduct likely to deceive, defraud or harm the
public;

(11) is guilty of patient abandonment;

(12) is guilty of failing to report to the board any adverse action taken against the
licensee by a licensing authority, peer review body, malpractice insurance carrier or
other entity as defined in rules and regulations;

(13) has had a license, certificate or registration to practice as a dentist or dental
hygienist revoked, suspended, denied, stipulated or otherwise limited in any jurisdiction,
territory or possession of the United States or another country for actions of the licensee
similar to acts described in this subsection. A certified copy of the decision of the
jurisdiction taking such disciplinary action will be conclusive evidence; or

(14) has failed to furnish the board, its investigators or representatives with information
requested by the board or the committee in the course of an official investigation.

B. Disciplinary proceedings may be instituted by sworn complaint by any person,
including a board or committee member, and shall conform with the provisions of the
Uniform Licensing Act.

C. Licensees and certificate holders shall bear the costs of disciplinary proceedings
unless exonerated.

D. Any person filing a sworn complaint shall be immune from liability arising out of civil
action if the complaint is filed in good faith and without actual malice.



E. Licensees whose licenses are in a probationary status shall pay reasonable
expenses for maintaining probationary status, including but not limited to laboratory
costs when laboratory testing of biological fluids or accounting costs when audits are
included as a condition of probation.

History: Laws 1994, ch. 55, § 21.
ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.
Controlled Substances Act. - See 30-31-1 NMSA 1978 and notes thereto.

Burden of proof for suspension of license. - The standard of proof utilized by the
former board of dentistry in determining that a dentist's license should be suspended
was a preponderance of the evidence. Foster v. Board of Dentistry, 103 N.M. 776, 714
P.2d 580 (1986).

Conviction as sufficient basis for revocation. - Since a dentist was convicted of four
counts of making or permitting a false claim for reimbursement for public assistance
services, a conviction itself, as distinguished from the underlying conduct, is a sufficient
basis for revoking a dental license. Weiss v. New Mexico Bd. of Dentistry, 110 N.M.
574, 798 P.2d 175 (1990).

Standard for use of conviction to revoke license. - In order for a conviction to be
used as a basis for a license revocation, the licensing agency must explicitly state its
reasons for a decision prohibiting the licensee from engaging in his or her employment
or profession, and the agency must find that the licensee has not been sufficiently
rehabilitated to warrant the public trust and must give reasons for this finding. Weiss v.
New Mexico Bd. of Dentistry, 110 N.M. 574, 798 P.2d 175 (1990).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§ 74 to 100, 102, 106, 107.

Validity of statute providing for revocation of license, 5 A.L.R. 94, 79 A.L.R. 323.
Grounds for revocation of license, 54 A.L.R. 1504, 82 A.L.R. 1184.
Restoration of license wrongfully revoked, 95 A.L.R. 1424.

Moral turpitude, what offenses involve, within statute providing grounds for denying
license, 109 A.L.R. 1459.

Conviction, what amounts to, within statute making conviction ground for refusing to
grant license, 113 A.L.R. 1179.



Statutory power to revoke or suspend dentist's license for "unprofessional conduct" as
exercisable without antecedent adoption of regulation as to what shall constitute such
conduct, 163 A.L.R. 909.

Revocability of license for fraud or other misconduct before or at the time of its
issuance, 165 A.L.R. 1138.

Conviction as proof of ground for revocation or suspension of dentist's license where a
conviction as such is not an independent cause, 167 A.L.R. 228.

Governing law as to existence or character of offense for which one has been convicted
in a federal court, or court of another state, as bearing upon disqualification to practice
as dentist, 175 A.L.R. 803.

Bias of members of license revocation board, 97 A.L.R.2d 1210.

Physician's or other healer's conduct, or conviction of offense, not directly related to
medical practice, as ground for disciplinary action, 34 A.L.R.4th 609.

Physician's or other healer's conduct in connection with defense of or resistance to
malpractice action as ground for revocation of license or other disciplinary action, 44
A.L.R.4th 248.

Improper or immoral sexually related conduct toward patient as ground for disciplinary
action against physician, dentist, or other licensed healer, 59 A.L.R.4th 1104.

Filing of false insurance claims for medical services as ground for disciplinary action
against dentist, physician, or other medical practitioner, 70 A.L.R.4th 132.

Necessity of expert evidence in proceeding for revocation or suspension of license of
physician, surgeon, or dentist, 74 A.L.R.4th 969.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 8§ 38 to 43.

61-5A-22. Anesthesia administration. (Effective until July 1, 1998.)

A. The board shall establish rules or regulations pertaining to the administration of
nitrous oxide analgesia, conscious sedation, deep sedation and general anesthesia by
dentists.

B. The board or its agent may evaluate credentials, facilities, equipment, personnel and
procedures prior to issuing permits to allow the administration of agents that are utilized
in providing analgesia, sedation or general anesthesia and may re-evaluate the same at
its discretion.



C. The board may suspend or revoke the license of any dentist who fails to comply with
anesthesia related rules or regulations of the board.

History: Laws 1994, ch. 55, § 22.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-23. Reporting of settlements and judgments; professional
review actions; immunity from civil damages. (Effective until July 1,
1998.)

A. All entities that make payments under a policy of insurance, self-insurance or
otherwise in settlement or satisfaction of a judgment in a dental malpractice action or
claim, all hospitals, all health care entities and all professional review bodies shall report
to the board all payments relating to malpractice actions or claims arising in New
Mexico and all appropriate professional review actions of licensees.

B. No hospitals, health care entities, insurance carriers or professional review bodies
required to report under this section, which provide such information in good faith, shall
be subject to suit for civil damages as a result thereof.

C. Any hospital, health care entity, insurance carrier or professional review body failing
to comply with the reporting requirements established in this section shall be subject to
a civil penalty not to exceed two thousand dollars ($2,000).

History: Laws 1994, ch. 55, § 23.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-24. Injunction to stop unlicensed dental or dental hygiene
practice. (Effective until July 1, 1998.)

A. The attorney general, district attorney, the board, the committee or any citizen of any
county where any person practices dentistry or dental hygiene without possessing a
valid license to do so may, in accordance with the laws of New Mexico governing
injunctions, maintain an action in the name of the state. To enjoin such person from
practicing dentistry or dental hygiene until a valid license to practice dentistry or dental
hygiene is secured and any person who has been enjoined who violates the injunction
shall be punished for contempt of court, provided that the injunction does not relieve any
person practicing dentistry or dental hygiene without a valid license from a criminal
prosecution therefore as provided by law.



B. In charging any person in a complaint for injunction, or in an affidavit, information or
indictment with practicing dentistry or dental hygiene without a valid license, it is
sufficient to charge that the person did, upon a certain day and in a certain county,
engage in the practice of dentistry or dental hygiene without a valid license, without
averring any further or more particular facts concerning the same.

History: Laws 1994, ch. 55, § 24.

ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.
Cross-references. - For injunctions generally, see Rules 1-065 and 1-066 NMRA 1997.
Dentists may form a professional corporation for the practice of dentistry so long as
the name of the corporation contains all of the names of the members of the
professional corporation plus the words "professional corporation” or some other word
or abbreviation of a word authorized by the Professional Corporations Act. 1969 Op.

Att'y Gen. No. 69-63.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 87.

Unlicensed dentist's right to recover for services, 30 A.L.R. 860, 42 A.L.R. 1226, 118
A.L.R. 646.

Right of one licensed as a regular physician to practice dentistry, 86 A.L.R. 624.

Corporation or individual not himself licensed, right to practice dentistry through licensed
employees, 103 A.L.R. 1240.

Constitutionality and construction of statutes or regulations prohibiting one who has no
license to practice dentistry from owning, maintaining or operating an office therefor, 20
A.L.R.2d 808.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 57.

61-5A-25. Protected actions and communications. (Effective until
July 1, 1998.)

A. No member of the board or the committee or any ad hoc committee appointed by the
board or committee shall bear liability or be subject to civil damages or criminal
prosecutions for any action undertaken or performed within the proper functions of the
board or the committee.



B. All written and oral communication made by any person to the board or the
committee relating to actual or potential disciplinary action, which includes complaints
made to the board or the committee, shall be confidential communications and are not
public records for the purposes of the Public Records Act [Chapter 14, Article 3 NMSA
1978]. All data, communications and information acquired, prepared or disseminated by
the board or the committee relating to actual or potential disciplinary action or in its
investigation of complaints shall not be disclosed except to the extent necessary to
carry out the purposes of the board or the committee or in a judicial appeal from the
actions of the board or the committee.

C. Information contained in complaint files is public information and subject to disclosure
when the board or committee acts on a complaint and it issues a notice of contemplated
action.

D. No person or legal entity providing information to the board or the committee,
whether as a report, a complaint or testimony, shall be subject to civil damages or
criminal prosecutions.

History: Laws 1994, ch. 55, § 25.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-26. Fund established. (Effective until July 1, 1998.)
A. There is created in the state treasury the "board of dental health care fund".

B. All funds received by the board and money collected under the Dental Health Care
Act [61-5A-1 to 61-5A-29 NMSA 1978] shall be deposited with the state treasurer. The
state treasurer shall credit this money to the board fund except money collected for the
impaired assessment, which shall be held separate from the board fund. Fees collected
by the board from fines shall be deposited in the board of dental health care fund and at
the discretion of the board and committee, may be transferred into the impaired dentists
and dental hygienists fund.

C. Payment out of the board of dental health care fund shall be on vouchers issued and
signed by the secretary-treasurer of the board upon warrants drawn by the department
of finance and administration in accordance with the budget approved by that
department.

D. All amounts paid into the board of dental health care fund are subject to the order of
the board and are to be used only for meeting necessary expenses incurred in
executing the provisions and duties of the Dental Health Care Act. All money unused at
the end of any fiscal year remains in the fund for use in accordance with provisions of
the Dental Health Care Act.



E. All funds that have accumulated to the credit of the dental board under any previous
law shall be continued for use by the board in administration of the Dental Health Care
Act.
History: Laws 1994, ch. 55, § 26.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-27. Criminal offender employment act. (Effective until July 1,
1998.)

The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978]
shall govern any consideration of criminal records required or permitted by the Dental
Health Care Act [61-5A-1 to 61-5A-29 NMSA 1978].
History: Laws 1994, ch. 55, § 27.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-28. Temporary provision. (Effective until July 1, 1998.)
Until revised, rescinded or modified by the board or committee, regulations adopted
under the Dental Act shall remain in effect upon enactment of the Dental Health Care
Act [61-5A-1 to 61-5A-29 NMSA 1978] and be enforced by the board or the committee.
History: Laws 1994, ch. 55, § 28.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-29. Licensure or certification under prior law. (Effective until
July 1, 1998.)

A. Any person licensed as a dentist or hygienist under any prior laws of this state,
whose license is valid on the effective date of the Dental Health Care Act [61-5A-1 to
61-5A-29 NMSA 1978], is held to be licensed under the Dental Health Care Act and is
entitled to renewal of his license as provided in that act.



B. Any person certified under any prior laws of this state, whose certificate is valid on
the effective date of the Dental Health Care Act, is held to be certified under the Dental
Health Care Act and is entitled to renewal of his certificate as provided in that act.
History: Laws 1994, ch. 55, § 29.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5A-30. Delayed repeal. (Effective until July 1, 1998.)

The New Mexico board of dental health care is terminated on July 1, 1997 pursuant to
the Sunset Act [12-9-11 to 12-9-21 NMSA 1978]. The board shall continue to operate
according to the provisions of the Dental Health Care Act [61-5A-1 to 61-5A-29 NMSA
1978] and the Impaired Dentists and Dental Hygienists Act [61-5B-1 to 61-5B-11 NMSA
1978] until July 1, 1998. Effective July 1, 1998, the Dental Health Care Act and the
Impaired Dentists and Dental Hygienists Act are repealed.

History: Laws 1994, ch. 55, § 42.

ARTICLE 5B
IMPAIRED DENTISTS AND HYGIENISTS

61-5B-1. Short title. (Effective until July 1, 1998.)

Sections 31 [30] through 41 [61-5B-1 to 61-5B-11 NMSA 1978] of this act shall be cited
as the "Impaired Dentists and Dental Hygienists Act".

History: Laws 1994, ch. 55, 8§ 30.
ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.
Bracketed material. - Notwithstanding the language "Sections 31 through 41 of this
act,” the Impaired Dentists and Dental Hygienists Act includes Laws 1994, ch. 55, 8§ 30,

compiled as 61-5B-1 NMSA 1978. The bracketed material in this section was inserted
by the compiler and is not part of the law.

61-5B-2. Definitions. (Effective until July 1, 1998.)

As used in the Impaired Dentists and Dental Hygienists Act [61-5B-1 to 61-5B-11 NMSA
1978]:



A. "board" means the New Mexico board of dental health care;

B. "dental hygienists committee" means the New Mexico dental hygienists committee of
the New Mexico board of dental health care;

C. "dentistry or dental hygiene" means the practice of dentistry or dental hygiene; and
D. "licensee" means a dentist or dental hygienist licensed by the board.
History: Laws 1994, ch. 55, § 31.

ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5B-3. Grounds for restriction, suspension, revocation,
stipulation or other limitation of license. (Effective until July 1,
1998.)

The license of any dentist or dental hygienist to practice dentistry or dental hygiene in
this state shall be subject to restriction, suspension, revocation, stipulation or may
otherwise be limited in case of inability of the licensee to practice with reasonable skill
and safety to patients by reason of one or more of the following:

A. mental illness;

B. physical illness, including but not limited to deterioration through the aging process or
loss of motor skills;

C. habitual or excessive use or abuse of drugs, as defined in the Controlled Substances
Act [30-31-1 NMSA 1978]; or

D. habitual or excessive use or abuse of alcohol.
History: Laws 1994, ch. 55, § 32.
ANNOTATIONS
Delayed repeals. - See 61-5A-30 NMSA 1978.
Controlled Substances Act. - See 30-31-1 NMSA and notes thereto.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Rights as to notice and hearing in
proceeding to revoke or suspend license to practice medicine, 10 A.L.R.5th 1.



61-5B-4. Board or dental hygienists committee; additional powers
and duties as related to the impaired dentists and dental hygienists
act. (Effective until July 1, 1998.)

A. If the board or dental hygienists committee has reasonable cause to believe that a
person licensed to practice dentistry or dental hygiene is unable to practice with
reasonable skill and safety to patients because of a condition described in the Impaired
Dentists and Dental Hygienists Act [61-5B-1 to 61-5B-11 NMSA 1978], the board shall
cause an examination of such licensee to be made and shall, following the examination,
take appropriate action within the provisions of the Impaired Dentists and Dental
Hygienists Act.

B. Examination of a licensee pursuant to an order of the board shall be conducted by an
examining committee designated by the board. Each examining committee shall be
composed of two duly licensed dentists or two duly licensed dental hygienists if the
licensee is a dental hygienist and two duly licensed physicians, one of whom shall be a
psychiatrist who is knowledgeable and experienced in the field of chemical dependency
if a question of mental illness or dependency is involved. Whenever possible, examining
committee members shall be selected for their knowledge or experience in the areas of
alcoholism, chemical dependency, mental health and geriatrics and may be
rehabilitated impaired dentists, dental hygienists or physicians. In designating the
members of such examining committee, the board may consider nominations from the
New Mexico dental association for the dentist member, the New Mexico dental
hygienists' association for dental hygiene members thereof and nomination from the
New Mexico medical society for the physician members thereof. No current members of
the board, dental hygienists committee or New Mexico board of medical examiners shall
be designated as a member of an examining committee.

History: Laws 1994, ch. 55, § 33.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5B-5. Examination by committee. (Effective until July 1, 1998.)

A. The examining committee assigned to examine a licensee pursuant to referral by the
board shall conduct an examination of the licensee for the purpose of determining the
fitness of the licensee to practice dentistry or dental hygiene with reasonable skill and
safety to patients, either on a restricted or unrestricted basis, and shall report its findings
and recommendations to the board. The findings and recommendations shall be based
on findings by the examining committee that the licensee examined possesses one or
more of the impairments set forth in the Impaired Dentists and Dental Hygienists Act
[61-5B-1 to 61-5B-11 NMSA 1978] and such impairment does, in fact, affect the ability
of the licensee to skillfully and safely practice dentistry or dental hygiene. The
examining committee shall order the licensee to appear before it for hearing and give



the licensee fifteen days notice of time and place of the hearing, together with a
statement of the cause for such examination. The notice shall be served upon the
licensee either personally or by registered or certified mail with return receipt requested.

B. If the examining committee, in its discretion, deems a mental or physical examination
of the licensee necessary to its determination of the fitness of the licensee to practice,
the examining committee shall order the licensee to submit to such examination. Any
person licensed to practice dentistry or dental hygiene in this state shall, by so
practicing or by making or filing an annual registration to practice dentistry or dental
hygiene in this state, be deemed to have:

(1) given consent to submit to mental or physical examination when so directed by the
examining committee; and

(2) waived all objections to the admissibility of the report of the examining committee to
the board or the dental hygienists committee on the grounds of privileged
communication.

C. Any licensee who submits to a diagnostic mental or physical examination as ordered
by the examining committee shall have a right to designate an accompanying individual
to be present at the examination and make an independent report to the board.

D. Failure of a licensee to comply with an examining committee order under Subsection
B of this section to appear before it for hearing or to submit to mental or physical
examination under this section shall be reported by the examining committee to the
board or dental hygienists committee and, unless due to circumstances beyond the
control of the licensee, shall be grounds for the immediate and summary suspension by
the board of the licensee to practice dentistry or dental hygiene in this state until further
order of the board.

History: Laws 1994, ch. 55, § 34.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5B-6. Voluntary restriction of licensure. (Effective until July 1,
1998.)

A. A licensee may request in writing to the board a restriction to practice under his
existing license, and the board and the dental hygienists committee shall have authority,
if it deems appropriate, to attach stipulations to the licensure of the licensee to practice
dentistry or dental hygiene within specified limitations and waive the commencement of
any proceeding. Removal of a voluntary restriction on licensure to practice dentistry or
dental hygiene shall be subject to the procedure for reinstatement of license. As a



condition for accepting such voluntary limitation of practice, the board may require each
licensee to:

(1) agree to and accept care, counseling or treatment of physicians or other appropriate
health care providers acceptable to the board;

(2) participate in a program of education prescribed by the board; or

(3) practice under the direction of a dentist acceptable to the board for a specified
period of time.

B. Subject to the provisions of the Impaired Dentists and Dental Hygienists Act [61-5B-1
to 61-5B-11 NMSA 1978], a violation of any of the conditions of the voluntary limitation
of practice statement by such licensee shall be due cause for the refusal of renewal, or
the suspension or revocation, of the license by the board.

History: Laws 1994, ch. 55, § 35.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5B-7. Report to the board or dental hygienists committee;
action. (Effective until July 1, 1998.)

A. The examining committee shall report to the board or the dental hygienists committee
its findings on the examination of the licensee, the determination of the examining
committee as to the fitness of the licensee to engage in the practice of dentistry or
dental hygiene with reasonable skill and safety to patients, either on a restricted or
unrestricted basis, and any intervention that the examining committee may recommend.
Such recommendation by the examining committee shall be advisory only and shall not
be binding on the board.

B. The board or dental hygienists committee may accept or reject the recommendation
of the examining committee to permit a licensee to continue to practice with or without
any restriction on his licensure to practice dentistry or dental hygiene or may refer the
matter back to the examining committee for further examination and report thereon.

C. In the absence of a voluntary agreement by a licensee for restriction of the licensure
of the dentist or the dental hygienist to practice dentistry or dental hygiene, any licensee
shall be entitled to a hearing before the board under and in accordance with the
procedure contained in the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] and a
determination on the evidence as to whether or not restriction, suspension or revocation
of licensure shall be imposed.

History: Laws 1994, ch. 55, § 36.



ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5B-8. Proceedings. (Effective until July 1, 1998.)

A. The board may formally proceed against a licensee under the Impaired Dentists and
Dental Hygienists Act [61-5B-1 to 61-5B-11 NMSA 1978] in accordance with the
procedures contained in the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978].

B. When the licensee being considered for action is a dental hygienist, the board shall
act upon recommendation of the dental hygienists committee on all aspects of
procedures in the Impaired Dentists and Dental Hygienists Act.

C. At the conclusion of the hearing, the board or the dental hygienists committee shall
make the following findings:

(1) whether or not the licensee is impaired by one of the grounds for restriction,
suspension or revocation listed herein;

(2) whether or not such impairment does in fact limit the ability of the licensee to
practice dentistry or dental hygiene skillfully and safely;

(3) to what extent such impairment limits the ability of the licensee to practice dentistry
or dental hygiene skillfully and safely and whether the board or dental hygienists
committee finds that such impairment is such that the license should be suspended,
revoked or restricted in the licensee's practice of dentistry or dental hygiene; and

(4) if the finding recommends suspension or restriction of the ability of the licensee to
practice dentistry or dental hygiene, then the board shall make specific
recommendations as to the length and nature of the suspension or restriction and shall
recommend how such suspension or restriction shall be carried out and supervised.

D. At the conclusion of the hearing, the board or the dental hygienists committee shall
make a determination of the merits and may order one or more of the following:

(1) placement of the licensee on probation on such terms and conditions as it deems
proper for the protection of the public;

(2) suspension or restriction of the license of the licensee to practice dentistry or dental
hygiene for the duration of the licensee's impairment;

(3) revocation of the license of the licensee to practice dentistry or dental hygiene; or

(4) reinstatement of the license of the licensee to practice dentistry or dental hygiene
without restriction.



E. The board may temporarily suspend the license of any licensee without a hearing,
simultaneously with the institution of proceedings under the Uniform Licensing Act, if it
finds that the evidence in support of the determination of the examining committee is
clear and convincing and that continuation in practice would constitute an imminent
danger to public health and safety.

F. Neither the record of the proceeding nor any order entered against a licensee may be
used against the licensee in any other legal proceeding except upon judicial review.

History: Laws 1994, ch. 55, § 37.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.
61-5B-9. Reinstatement of license. (Effective until July 1, 1998.)

A. A licensee whose licensure has been restricted, suspended or revoked under the
Impaired Dentists and Dental Hygienists Act [61-5B-1 to 61-5B-11 NMSA 1978],
voluntarily or by action of the board, shall have a right at reasonable intervals to petition
for reinstatement of the license and to demonstrate that the licensee can resume the
competent practice of dentistry or dental hygiene with reasonable skill and safety to
patients.

B. The petition shall be made in writing. If the licensee is a dental hygienist, the dental
hygienists committee shall be advised and given all information so that their
recommendation can be given to the board.

C. Action of the board on the petition shall be initiated by referral to and examination by
the examining committee.

D. The board may, in its discretion, upon written recommendation of the examining
committee, restore the licensure of the licensee on a general or limited basis.

History: Laws 1994, ch. 55, 8§ 38.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5B-10. Impaired dentists and dental hygienists treatment
program. (Effective until July 1, 1998.)

A. The board has the authority to enter into an agreement with a nonprofit corporation to
implement an impaired dentists and dental hygienists treatment program.



B. For the purposes of this section, "impaired dentists and dental hygienists treatment
program” means a program of care and rehabilitation services provided by those
organizations authorized by the board to provide for the detention, intervention and
monitoring of an impaired dentist or dental hygienist.

History: Laws 1994, ch. 55, § 39.
ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

61-5B-11. Impaired dentists and dental hygienists fund created.
(Effective until July 1, 1998.)

A. There is created an "impaired dentists and dental hygienist fund".

B. The fund shall be initially established by an assessment to all licensees as
determined by the board and the dental hygienists committee.

C. All funds received by the board for an impaired assessment, either special or at time
of relicensure, shall be deposited with the state treasurer. The state treasurer shall
credit this money to the impaired dentists and dental hygienists fund.

D. Payments out of the fund shall be on vouchers issued and signed by the secretary-
treasurer of the board upon warrants drawn by the department of finance and
administration in accordance with the responsibilities of the board as approved by that
department.

E. All amounts paid into the fund are subject to the order of the board and are to be
used only for meeting necessary expenses incurred in executing the provisions and
duties of the Impaired Dentists and Dental Hygienists Act [61-5B-1 to 61-5B-11 NMSA
1978]. All money unused at the end of any fiscal year shall remain in the fund for use in
accordance with provisions of the Impaired Dentists and Dental Hygienists Act.

F. Licensees shall be assessed an impaired fee at the time of renewal. The amount of
the fee shall be determined by the board and the committee and shall be established to
meet the need for enforcing the Impaired Dentists and Dental Hygienists Act.

G. The fund shall be used for the purpose of administration, testing, monitoring,
hearings and consultation fees by the board or dental hygienists committee or their
agent, which are necessary to enforce the Impaired Dentists and Dental Hygienists Act.
It is not the purpose of the fund to pay for treatment of impaired dentists and dental
hygienists.

History: Laws 1994, ch. 55, § 40.



ANNOTATIONS

Delayed repeals. - See 61-5A-30 NMSA 1978.

ARTICLE 6
MEDICINE AND SURGERY

61-6-1. Short title; purpose. (Effective until July 1, 1998.)
A. Chapter 61, Article 6 NMSA 1978 may be cited as the "Medical Practice Act".

B. In the interest of the public health, safety and welfare and to protect the public from
the improper, unprofessional, incompetent and unlawful practice of medicine, it is
necessary to provide laws and regulations controlling the granting and use of the
privilege to practice medicine and to establish a board of medical examiners to
implement and enforce those laws and regulations.

C. The primary duties and obligations of the board of medical examiners are to issue
licenses to qualified physicians, to register qualified physician assistants, to discipline
incompetent or unprofessional physicians or physician assistants and to aid in the
rehabilitation of impaired physicians and physician assistants for the purpose of
protecting the public.

History: 1978 Comp., 8 61-6-1, enacted by Laws 1989, ch. 269, § 1.
ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Recompilations. - Laws 1989, ch. 269, § 2 recompiles former 61-6-1 NMSA 1978,
relating to appointment, qualifications and terms of board of medical examiners, as 61-
6-2 NMSA 1978, effective July 1, 1989.

License requirement does not violate First Amendment rights. - The Medical
Practice Act does not purport to regulate the expression of ideas or opinions concerning
effective treatments or other issues of public concern, nor does it require all speakers at
seminars held in New Mexico to be licensed to practice in New Mexico. The act simply
requires those who engage in conduct in New Mexico that amounts to the practice of
medicine to obtain a New Mexico license. Thus, any burden on the exercise of First
Amendment rights is at best minimal and incidental, and the act leaves open alternative
channels of communication through which ideas and opinions can be expressed. State
v. Ongley, 118 N.M. 431, 882 P.2d 22 (Ct. App. 1994).



Am. Jur. 2d, A.L.R. and C.J.S. references. - Validity and construction of contractual
restrictions on right of medical practitioner to practice, incident to sale of practice, 62
A.L.R.3d 918.

Validity and construction of contractual restrictions on right of medical practitioner to
practice, incident to partnership agreement, 62 A.L.R.3d 970.

Validity and construction of contractual restrictions on right of medical practitioner to
practice, incident to employment agreement, 62 A.L.R.3d 1014.

Liability for interference with physician-patient relationship, 87 A.L.R.4th 845.

State law criminal liability of licensed physician for prescribing or dispensing drug or
similar controlled substance, 13 A.L.R.5th 1.

61-6-2. Board of medical examiners; appointment; terms;
gualifications. (Effective until July 1, 1998.)

A. There is created the "New Mexico board of medical examiners", consisting of eight
members. The board shall be composed of two public members and six reputable
physicians of known ability who are graduates of medical colleges or schools in good
standing, as defined in Section 61-6-6 NMSA 1978, and who have been licensed
physicians in and bona fide residents of New Mexico for a period of five years
immediately preceding the date of their appointment. Public members of the board shall
be residents of New Mexico, shall not have been licensed or have practiced as
physicians and shall have no significant financial interest, direct or indirect, in the
occupation regulated.

B. The governor shall appoint the physician members from a list of names submitted to
him by the New Mexico medical society or its authorized governing body or council. The
list shall contain five names of qualified physicians for each physician member to be
appointed. Physician member vacancies shall be filled in the same manner.

C. Members shall be appointed to staggered terms beginning on January 1, 1992.
Three physician members and one public member shall be appointed to two-year terms,
and three physician members and one public member shall be appointed to four-year
terms. Thereafter, the members shall be appointed to four-year terms. All board
members shall hold office until their successors are appointed and qualified.

D. Any board member failing to attend three consecutive meetings, either regular or
special, shall automatically be removed as a member of the board unless excused from
attendance by the board for good cause shown.

History: Laws 1923, ch. 44, § 1; C.S. 1929, § 110-101; 1941 Comp., § 51-501; Laws
1949, ch. 139, § 1; 1953 Comp., 8 67-5-1; Laws 1955, ch. 44 [8 1]; 1969, ch. 46, § 1;



1979, ch. 40, 8 1; 1978 Comp., 8 61-6-1, recompiled as 8§ 61-6-2 by Laws 1989, ch.
269, § 2; 1991, ch. 189, § 9.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.
Cross-references. - For Uniform Licensing Act, see 61-1-1 to 61-1-31 NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-1 NMSA 1978; inserted "or schools" near the middle of the second sentence
of Subsection A; substituted the present provisions of Subsection D for " The public
member, upon the effective date of this act, shall be appointed to a term expiring
January 1, 1982. Thereafter the public member shall be appointed to a four-year term";
substituted all of the present language of Subsection E following "removed" for "as a
member of this board"; and made minor stylistic changes throughout the section.

The 1991 amendment, effective June 14, 1991, in Subsection A increased the
membership of the board from six members to eight members and, in the second
sentence, substituted "two public members and six reputable physicians"” for "one public
member and five reputable physicians" and "licensed physicians" for "registered
practitioners"; deleted former Subsection C which read "Two of the physician members
of the board first appointed shall hold their offices for a period of two years, and the
remaining three physician members shall hold their offices for a period of four years.
Thereatfter, the physician members shall hold their offices for a period of four years. All
board members shall hold office until their successors are appointed and qualified";
designated former Subsections D and E as Subsections C and D, rewriting present
Subsection C which read "The public member shall be appointed to a four-year term";
and made related and minor stylistic changes in Subsections A and B.

Compiler's note. - Laws 1989, ch. 269, § 32 repeals former 61-6-2 NMSA 1978, as
amended by Laws 1955, ch. 44, § 1, relating to meetings and quorums of the board,
effective July 1, 1989. For former provisions, see 1986 Replacement Pamphlet. For
present comparable provisions, see 61-6-3 NMSA 1978.

Governor's power not usurped. - Requirement that the governor appoint to the board
of medical examiner's nominees who were submitted by the New Mexico medical
society, where only the governor has this prerogative, would not unconstitutionally usurp
the governor's power. Seidenberg v. New Mexico Bd. of Medical Exmrs., 80 N.M. 135,
452 P.2d 469 (1969).

Review of board's proceedings. - On review of proceedings of board of medical
examiners, court is limited to a determination of whether the board's order was
reasonable, lawful and had substantial evidence to support it. Seidenberg v. New
Mexico Bd. of Medical Exmrs., 80 N.M. 135, 452 P.2d 469 (1969).



Corporation to perform medical services. - Because the legislature chose to
expressly prohibit the corporate practice, apart from professional corporations, in the
case of dentists and podiatrists, and chose to expressly permit, with limitation, other
forms of corporate practice in the case of psychologists and engineers, it may be
inferred from the legislature's silence in the case of medical doctors that a corporation
may be formed to provide medical services. 1987 Op. Att'y Gen. No. 87-39.

A corporation, organized and controlled by non-physicians, may provide medical
services to the general public through employed physicians, unless prohibited by statute
or unless it exercises lay control of medical judgment or engages in lay exploitation of
the medical profession in a manner prohibited by public policy. 1987 Op. Att'y Gen. No.
87-39.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers §8§ 131, 135.

Optometry as within statute relating to practice of medicine, 22 A.L.R. 1173.
Constitutionality of statute prescribing conditions of practicing medicine or surgery as
affected by question of discrimination against particular school or method, 54 A.L.R.

600.

Liability to patient for results of medical or surgical treatment by one not licensed as
required by law, 57 A.L.R. 978.

Practice of medicine or surgery, interstate commerce clause as affecting requirement of
license, 82 A.L.R. 1388.

Right of corporation or individual, not himself licensed, to practice medicine or surgery
through licensed employees, 103 A.L.R. 1240.

Newspapers, magazines or radio, practice of medicine through, 114 A.L.R. 1506.
Dentist as a physician or surgeon within statutes, 115 A.L.R. 261.

Treatment by electricity as practice of medicine or surgery within statute, 115 A.L.R.
957.

Medical practice acts, health service plan as violation of, 119 A.L.R. 1290.

Prescriptions, one who fills under reciprocal arrangement with physician, as subject to
charge of practice of medicine without license, 121 A.L.R. 1455.

Application to masseurs of statutes governing practice of medicine, 17 A.L.R.2d 1183.



Constitutionality and construction of statutes or regulations prohibiting one who has no
license to practice medicine from owning, maintaining or operating an office therefor, 20
A.L.R.2d 808.

Malpractice in diagnosis and treatment of brain injuries, diseases or conditions, 29
A.L.R.2d 501.

Liability for injury by X ray, 41 A.L.R.2d 329.

lllegal practice of medicine under statute, ordinance or other measure involving
chemical treatment of public water supply, 43 A.L.R.2d 453.

Malpractice: duty and liability anesthetist, 53 A.L.R.2d 142, 49 A.L.R.4th 63.
Malpractice: treatment of fractures or dislocations, 54 A.L.R.2d 200.

Liability of physician for extending operation or treatment beyond that expressly
authorized, 56 A.L.R.2d 695.

Liability of physician for lack of diligence in attending patient, 57 A.L.R.2d 379.
Liability of physician who abandons case, 57 A.L.R.2d 432.
Malpractice in nose and throat treatment, 58 A.L.R.2d 216.

Malpractice in administering medicine to which patient is unusually susceptible or
allergic, 64 A.L.R.2d 1281.

Malpractice in treatment of tuberculosis, 75 A.L.R.2d 814.
Malpractice in treatment of the ear, 76 A.L.R.2d 783.

Physician's or surgeon's malpractice in connection with care and treatment of
hemophiliac or diagnosis of hemophilia, 1 A.L.R.3d 1107.

Practice by attorneys and physicians as corporate entities or associations under
professional service corporation statutes, 4 A.L.R.3d 383.

Physician's or surgeon's malpractice in connection with diagnosis or treatment of rectal
or anal disease, 5 A.L.R.3d 916.

Malpractice in connection with intravenous or other forced or involuntary feeding of
patient, 6 A.L.R.3d 668.

Validity and construction of contract exempting hospital or doctor from liability for
negligence to patient, 6 A.L.R.3d 704.



Liability of physician, surgeon, anesthetist or dentist for injury resulting from foreign
object left in patient, 10 A.L.R.3d 9.

Liability of operating surgeon for negligence of nurse assisting him, 12 A.L.R.3d 1017.

Liability in connection with insertion of prosthetic or other corrective devices in patient's
body, 14 A.L.R.3d 967.

Liability of physician or hospital where patient suffers heart attack or the like while
undergoing unrelated medical procedure, 17 A.L.R.3d 796.

Malpractice in diagnosis and treatment of diseases or conditions of the heart or vascular
system, 19 A.L.R.3d 825.

Doctor's liability for mistakenly administering drug, 23 A.L.R.3d 1334.

Medical malpractice, and measure and element of damages, in connection with
sterilization or birth control procedures, 27 A.L.R.3d 906.

Malpractice in diagnosis and treatment of tetanus, 28 A.L.R.3d 1364.
Malpractice in connection with diagnosis and treatment of epilepsy, 30 A.L.R.3d 988.

Physician's failure to advise patient to consult specialist or one qualified in a method of
treatment which physician is not qualified to give, 35 A.L.R.3d 349.

Attending physician's liability for injury caused by equipment furnished by hospital, 35
A.L.R.3d 1068.

Liability of physician or dentist for injury to patient from physical condition of office
premises, 36 A.L.R.3d 1341.

Liability for negligence in diagnosing or treating aspirin poisoning, 36 A.L.R.3d 1358.

Surgeon's liability for inadvertently injuring organ other than that intended to be
operated on, 37 A.L.R.3d 464.

Release of one responsible for injury as affecting liability of physician or surgeon for
negligent treatment of injury, 39 A.L.R.3d 260.

Medical malpractice in connection with diagnosis, care or treatment of diabetic, 42
A.L.R.3d 482.

Recovery against physician on basis of breach of contract to achieve particular result or
cure, 43 A.L.R.3d 1221.



Physician's tort liability for unauthorized disclosure of confidential information about
patient, 48 A.L.R.4th 668.

Construction and application of "Good Samaritan" statutes, 68 A.L.R.4th 294.

Tort liability of medical society or professional association for failure to discipline or
investigate negligent or otherwise incompetent medical practitioner, 72 A.L.R.4th 1148.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 21; 73 C.J.S.
Public Administrative Law and Procedure § 13.

61-6-3. Meetings of the board; quorum. (Effective until July 1, 1998.)

A. The board shall hold four regular meetings every fiscal year. Two of those meetings
shall be licensing meetings.

B. During the second quarter of each year, the board shall hold its annual meeting
during which it shall elect officers.

C. The board shall hold its regular licensing meetings during the second and fourth
guarters of each fiscal year at a time and place determined by a quorum or at a time
and place determined by the president. The president shall provide written notice to all
members of the board.

D. In addition to the regular meetings, the board may hold special meetings at the call of
the president after written notice to all members of the board or at the written request of
any two members.

E. A majority of the members of the board shall constitute a quorum and shall be
capable of conducting any board business. The vote of a majority of a quorum shall
prevail, even though the vote may not represent an actual majority of all the board
members.

History: 1978 Comp., 8 61-6-3, enacted by Laws 1989, ch. 269, § 3.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.
Repeals and reenactments. - Laws 1989, ch. 269, § 3 repeals 61-6-3 NMSA 1978, as
amended by Laws 1979, ch. 63, 8§ 1, relating to bond of secretary-treasurer,
reimbursement of board members, and duties of officers, and enacts the above section,

effective July 1, 1989. For provisions of former section, see 1986 Replacement
Pamphlet.



Implied powers of board. - Although the statutes are silent in respect to the powers of
the board to contract generally, the board possesses the implied authority necessary to
fulfill the duties for which the board was created. Among the implied powers of the
board would be the authority to maintain office equipment, files and records incident to
the carrying out of the board's statutory functions. 1961-62 Op. Att'y Gen. No. 62-87.

Board of medical examiners may negotiate lease of office space for board use;
however, such lease may not, in the absence of specific statutory authority, lawfully be
entered into for a time period in excess of that for which the legislature has made an
appropriation for the payment of such expenses. 1961-62 Op. Att'y Gen. No. 62-87.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 21.

61-6-4. Election; duties of officers; reimbursement of board
members. (Effective until July 1, 1998.)

A. At its annual meeting, the board shall elect a president, a vice president and a
secretary-treasurer.

B. The president shall preside over the meetings and affairs of the board.

C. The vice president shall perform such duties as may be assigned by the president
and shall serve as president due to the absence or incompetence of the president.

D. The secretary-treasurer shall:
(1) report to the governor the doings and proceedings of the board together with the
amounts of all money received and disbursed by the board by December 1 of each

year;

(2) with the advice and consent of the board, submit the board budget recommendation
to the legislature and the department of finance and administration;

(3) keep a correct and itemized account of all money received and disbursed and make
a report to the board at each meeting;

(4) issue interim licenses; and

(5) perform any other functions assigned by the board or by the president between
meetings.

E. The secretary-treasurer may be compensated at the discretion of the board.

F. Board members shall receive per diem and mileage as provided in the Per Diem and
Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and shall receive no other compensation,



perquisite or allowance, except that the secretary-treasurer may be additionally
compensated as provided in Subsection E of this section and board members may be
additionally compensated in accordance with Subsection G of this section.

G. Board members performing interviews of applicants as required by Sections 61-6-11
and 61-6-13 NMSA 1978 may be compensated at the board's discretion.

History: 1978 Comp., 8 61-6-4, enacted by Laws 1989, ch. 269, § 4.
ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Recompilations. - Laws 1989, ch. 269, § 6 recompiles former 61-6-4 NMSA 1978,
relating to definitions, as 61-6-6 NMSA 1978, effective July 1, 1989.

61-6-5. Duties and powers. (Effective until July 1, 1998.)

The board shall:

A. enforce and administer the provisions of the Medical Practice Act [this article], the
Physician Assistant Act [61-6-7 to 61-6-10 NMSA 1978] and the Impaired Physician
[Health Care Provider] Act [Chapter 61 Article 7 NMSA 1978];

B. adopt, publish and file, in accordance with the Uniform Licensing Act [61-1-1 to 61-1-
31 NMSA 1978] and the State Rules Act [Chapter 14, Article 4 NMSA 1978], all rules
and regulations for the implementation and enforcement of the provisions of the Medical
Practice Act, the Physician Assistant Act and the Impaired Physician Act;

C. adopt and use a seal,

D. administer oaths to all applicants, witnesses and others appearing before the board,
as appropriate;

E. take testimony on any matters within the board's jurisdiction;

F. keep an accurate record of all its meetings, receipts and disbursements;

G. keep a record of all examinations held, together with the names and addresses of all
persons taking the examinations and the examination results, and at the earliest date

possible give written examination results to each applicant examined;

H. certify as passing each applicant who obtains a passing grade indicating successful
completion of each subject upon which he is examined;



|. maintain records in which the name, address and license number of all licensees shall
be recorded, together with a record of all license renewals, suspensions, revocations,
probations, stipulations, censures, reprimands and fines;

J. grant, deny, review, suspend and revoke licenses to practice medicine and censure,
reprimand, fine and place on probation and stipulation physicians in accordance with
the Uniform Licensing Act for any cause stated in the Medical Practice Act;

K. hire staff and administrators as necessary to carry out the provisions of the Medical
Practice Act;

L. have the authority to hire or contract with investigators to investigate possible
violations of the Medical Practice Act;

M. have the authority to hire a competent attorney to give advice and counsel in regard
to any matter connected with the duties of the board, to represent the board in any legal
proceedings and to aid in the enforcement of the laws in relation to the medical
profession and to fix the compensation to be paid to such attorney; provided, however,
that such attorney shall be compensated from the funds of the board, including those
provided for in Section 61-6-28 NMSA 1978;

N. establish continuing medical education requirements for physicians and continuing
education requirements for physician assistants; and

O. establish committees as it deems necessary for carrying on its business.

History: 1953 Comp., 8 67-5-3.2, enacted by Laws 1973, ch. 361, § 2; 1989, ch. 269, §
5.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.
Bracketed material. - The bracketed phrase "health care provider" in Subsection A was
inserted by the compiler since the 1995 amendment to 61-7-1 NMSA 1978 changed the
name of the act. The bracketed material was not enacted by the legislature and is not a
part of the law.
The 1989 amendment, effective July 1, 1989, substituted the present section heading
for "Administration of act"; and substituted the present provisions for " The New Mexico

board of medical examiners shall enforce and administer the provisions of this act".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 23.

61-6-6. Definitions. (Effective until July 1, 1998.)



As used in Chapter 61, Article 6 NMSA 1978:

A. "acting in good faith" means acting without malice as the primary motive or without
knowledge or belief that one is in error in taking a particular action;

B. "board" means the New Mexico board of medical examiners;

C. "licensed physician" means a medical doctor licensed under the Medical Practice Act
[this article] to practice medicine in New Mexico;

D. "medical college or school in good standing” means a board-approved medical
college or school that has as high a standard as that required by the association of
American medical colleges and the council on medical education of the American
medical association;

E. "medical student" means a student enrolled in a board-approved medical college or
school in good standing;

F. "person” means an individual or any legal entity of any kind whatever;

G. "physician assistant” means a skilled person registered by the board as being
qualified by academic and practical training to provide patient services under the
supervision and direction of the licensed physician who is responsible for the
performance of that assistant;

H. "postgraduate year one" or "intern" means a first year postgraduate student upon
whom a degree of doctor of medicine and surgery or equivalent degree has been
conferred by a medical college or school in good standing approved by the board;

l. "postgraduate year two through eight" or "resident” means a graduate of a medical
college or school in good standing approved by the board who is in training in a board-
approved and accredited residency training program in a hospital or facility affiliated
with an approved hospital and who has been appointed to the position of "resident" or
"assistant resident" for the purpose of postgraduate medical training;

J. "the practice of medicine" consists of:

(1) advertising, holding out to the public or representing in any manner that one is
authorized to practice medicine in this state;

(2) offering or undertaking to administer, dispense or prescribe any drug or medicine for
the use of any other person, except as authorized pursuant to a professional or
occupational licensing statute set forth in Chapter 61 NMSA 1978;

(3) offering or undertaking to give or administer, dispense or prescribe any drug or
medicine for the use of any other person, except as directed by a licensed physician;



(4) offering or undertaking to perform any operation or procedure upon any person;

(5) offering or undertaking to diagnose, correct or treat in any manner or by any means,
methods, devices or instrumentalities any disease, illness, pain, wound, fracture,
infirmity, deformity, defect or abnormal physical or mental condition of any person;

(6) offering medical peer review, utilization review or diagnostic service of any kind that
directly influences patient care, except as authorized pursuant to a professional or
occupational licensing statute set forth in Chapter 61 NMSA 1978; or

(7) acting as the representative or agent of any person in doing any of the things listed
in Paragraphs (1) through (6) of this subsection;

K. "sexual contact” means touching the primary genital area, groin, anus, buttocks or
breast of a patient or allowing a patient to touch another's primary genital area, groin,
anus, buttocks or breast in a manner that is commonly recognized as outside the scope
of acceptable medical practice;

L. "sexual penetration" means sexual intercourse, cunnilingus, fellatio or anal
intercourse, whether or not there is any emission, or introducing any object into the
genital or anal openings of another in a manner that is commonly recognized as outside
the scope of acceptable medical practice; and

M. "United States" means the fifty states, its territories and possessions and the District
of Columbia.

History: 1953 Comp., 8 67-5-3.1, enacted by Laws 1973, ch. 361, 8§ 1; 1982, ch. 110, §
1; 1978 Comp., 8§ 61-6-4, recompiled as § 61-6-6 by Laws 1989, ch. 269, § 6; 1991, ch.
148, 8§ 1; 1994, ch. 80, § 1.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-4 NMSA 1978; added present Subsection A; redesignated former Subsections
A and B as present Subsections B and C; in present Subsection C substituted "medical
doctor licensed under the Medical Practice Act" for "physician licensed"; added
Subsections D, E, and F; redesignated former Subsection C as present Subsection G
while substituting therein "'physician assistant™ for "'physician's assistant™ and
"registered" for "certified"; and added Subsections H through J.

The 1991 amendment, effective June 14, 1991, substituted "or treat” for "and treat"
near the beginning of Paragraph (5) in Subsection J; added Subsections K and L; and
made related and other stylistic changes in Subsections D and I.



The 1994 amendment, effective May 18, 1994, substituted "eight" for "five" in
Subsection I; added "administer, dispense or" and added language and punctuation
beginning with ", except" and ending with "1978" in Subsection J(2); substituted
"administer, dispense or prescribe any drug” for "administer any dangerous drug" in
Subsection J(3); deleted "or" following the semicolon in Subsection J(5); added
Subsection J(6); substituted "(6)" for "(5)" in former Subsection J(6) and renumbered it
as Subsection J(7); deleted "and" following the semicolon in Subsection K; added ";
and" at the end of Subsection L; and added Subsection M.

Recompilations. - Laws 1989, ch. 9, § 1 recompiles former 61-6-6 NMSA 1978,
relating to certification as physician's assistant, as 61-6-7 NMSA 1978, effective March
4, 1989.

License requirement does not violate First Amendment rights. - The Medical
Practice Act does not purport to regulate the expression of ideas or opinions concerning
effective treatments or other issues of public concern, nor does it require all speakers at
seminars held in New Mexico to be licensed to practice in New Mexico. The act simply
requires those who engage in conduct in New Mexico that amounts to the practice of
medicine to obtain a New Mexico license. Thus, any burden on the exercise of First
Amendment rights is at best minimal and incidental, and the act leaves open alternative
channels of communication through which ideas and opinions can be expressed. State
v. Ongley, 118 N.M. 431, 882 P.2d 22 (Ct. App. 1994).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers 88 2, 3, 5.

61-6-7. Short title; registration as a physician assistant; scope of
practice; annual registration of employment; employment change;
fees. (Effective until July 1, 1998.)

A. Sections 61-6-7 through 61-6-10 NMSA 1978 may be cited as the "Physician
Assistant Act".

B. The board may register qualified persons as physician assistants. No person shall
perform, attempt to perform or hold himself out as a physician assistant without first
applying for and obtaining registration with the board and without annually registering
his employment and supervising licensed physician in accordance with board
regulations.

C. Physician assistants may prescribe, administer and distribute dangerous drugs other
than controlled substances in Schedule | of the Controlled Substances Act [30-31-6
NMSA 1978] pursuant to regulations adopted by the New Mexico board of medical
examiners after consultation with the board of pharmacy, provided that the prescribing,
administering and distributing are done under the direction of a supervising licensed
physician and within the parameters of a board-approved formulary and guidelines
established under Paragraph (3) of Subsection A of Section 61-6-9 NMSA 1978. The



distribution process shall comply with state laws concerning prescription packaging,
labeling and recordkeeping requirements. Physician assistants shall not otherwise
dispense dangerous drugs or controlled substances.

D. A physician assistant shall perform only those acts and duties assigned him by a
supervising licensed physician that are within the scope of practice of the supervising
licensed physician.

E. An applicant for registration as a physician assistant shall complete application forms
as supplied by the board and shall pay a registration fee as provided in Section 61-6-19
NMSA 1978. Upon being registered by the board, the applicant shall have his name and
address and other pertinent information enrolled by the board on a roster of physician
assistants.

F. Each registered physician assistant shall annually submit proof of completion of
continuing education as required by the board and shall annually renew his registration,
supervising licensed physician and place of employment with the board. Upon any
change in employment or supervising licensed physician between annual registrations,
each physician assistant shall reregister his employment and supervising licensed
physician and shall pay any additional registration fees as provided in Section 61-6-19
NMSA 1978. All applications for registration shall include the applicant's name, current
address, the name and office address of both his employer and the supervising licensed
physician and other additional information as the board deems necessary. Upon any
change of employment or change of supervising licensed physician, prior registration
shall automatically become void or inactive.

G. Each annual renewal of registration of employment shall be accompanied by a fee as
provided in Section 61-6-19 NMSA 1978.

History: 1953 Comp., 8 67-5-3.3, enacted by Laws 1973, ch. 361, § 3; 1977, ch. 110, §
2; 1978 Comp., 8 61-6-6, recompiled as 8§ 61-6-7 by Laws 1989, ch. 9, § 1; 1994, ch.
57, 8 13; 1994, ch. 80, § 2.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Cross-references. - For Schedule | of the Controlled Substances Act, see 30-31-6
NMSA 1978.

The 1989 amendment, effective March 4, 1989, renumbered this section, which
formerly was 61-6-6 NMSA 1978; added present Subsection A; substituted the present
provisions of Subsection B for former Subsection A, which read "No person shall
perform or attempt to perform as a physician's assistant without first applying for and
obtaining a certificate of qualification from the board as a physician's assistant and
having his employment registered in accordance with board regulations"”; added present



Subsection C; redesignated former Subsection B as present Subsection D and made
minor stylistic changes therein; rewrote former Subsections C and D and redesignated
them as present Subsections E and F; and added Subsection G.

1994 amendments. - Identical amendments to this section were enacted by Laws
1994, ch. 57, § 13, effective July 1, 1994, approved March 4, 1994, and Laws 1994, ch.
80, 8§ 2, effective May 18, 1994, approved March 7, 1994, which inserted "licensed"
throughout Subsection B to D and F, and inserted all of the language in the first
sentence in Subsection C beginning with "in Schedule I" and ending with "pharmacy";
substituted "Paragraph (3) of Subsection A" for "Subsection C" in the first sentence in
Subsection C; added "or controlled substances" at the end of the last sentence in
Subsection C; and deleted all of the former language at the end of the first sentence in
Subsection E and the second sentence in Subsection F, and at the end of Subsection F,
all beginning with "and if no fee is provided". The section is set out as amended by
Laws 1994, ch. 80, 8§ 2. See 12-1-8 NMSA 1978.

Recompilations. - Laws 1989, ch. 9, § 3 recompiles former 61-6-7 NMSA 1978,
relating to denial, suspension or revocation, as 61-6-8 NMSA 1978, effective March 4,
1989.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Liability to patient for results of medical or
surgical treatment by one not licensed as required by law, 57 A.L.R. 978.

Right of corporation or individual, not himself licensed, to practice medicine, surgery or
dentistry through licensed employees, 103 A.L.R. 1240.

Liability of operating surgeon for negligence of nurse assisting him, 12 A.L.R.3d 1017.

Filing of false insurance claims for medical services as ground for disciplinary action
against dentist, physician, or other medical practitioner, 70 A.L.R.4th 132.

61-6-7.1. Definitions. (Effective until July 1, 1998.)
As used in the Physician Assistant Act [61-6-7 to 61-6-10 NMSA 1978]:

A. "administer" means to apply a prepackaged drug directly to the body of a patient by
any means;

B. "dispense” means to deliver a drug directly to a patient and includes the
compounding, labeling and repackaging of a drug from a bulk or original container;

C. "distribute" means to administer or supply directly to a patient under the direct care of
the distributing physician assistant one or more doses of drugs prepackaged by a
licensed pharmacist and excludes the compounding or repackaging from a bulk or
original container; and



D. "prescribe” means to issue an order individually for the person for whom prescribed,
either directly from the prescriber to the pharmacist or indirectly by means of a written
order signed by the prescriber, bearing the name and address of the prescriber, his
license classification, the name and address of the patient, the name of the drug
prescribed, directions for use and the date of issue.

History: 1978 Comp., 8 61-6-7.1, enacted by Laws 1989, ch. 9, § 2.
ANNOTATIONS

Delayed repeals. - See 61-6-35 NMSA 1978.

61-6-8. Denial, suspension or revocation. (Effective until July 1,
1998.)

In accordance with the procedures contained in the Uniform Licensing Act [61-1-1 to 61-
1-31 NMSA 1978], the board may deny, revoke or suspend any registration to practice
as a physician assistant or may place on probation, enter stipulation, censure,
reprimand or fine any person registered as a physician assistant for:

A. procuring, aiding or abetting a criminal abortion;
B. soliciting patients for any practitioner of the healing arts;

C. soliciting or receiving any form of compensation from any person other than the
physician assistant's registered employer for performing as a physician assistant;

D. willfully or negligently divulging a professional confidence or discussing a patient's
condition or a physician's diagnosis without the express permission of the physician and
patient;

E. conviction for any offense punishable by incarceration in a state penitentiary or
federal prison. A copy of the record of conviction, certified by the clerk of the court
entering the conviction, is conclusive evidence;

F. the habitual or excessive use of intoxicants or drugs;

G. fraud or misrepresentation in applying for or procuring registration to perform as a
physician assistant in this state or in applying for or procuring an annual registration;

H. impersonating another person registered as a physician assistant or allowing any
person to use the physician assistant's certificate of qualification or registration;

l. aiding or abetting the practice of medicine by a person not licensed by the board,;



J. gross negligence in the performance of duties, tasks or functions assigned by a
licensed physician;

K. manifest incapacity or incompetence to perform as a physician assistant;

L. conduct resulting in the suspension or revocation by another state of a registration,
license or certification to perform as a physician assistant, based upon acts by the
physician assistant similar to acts constituting grounds for suspension or revocation in
New Mexico. A certified copy of the record of the suspension or revocation of the state
imposing the penalty is conclusive evidence thereof;

M. conduct unbecoming in a person registered as a physician assistant or detrimental to
the best interests of the public;

N. conduct outside the scope of duties assigned by the supervising physician;
O. repeated similar negligent acts; or
P. injudicious prescribing, administering or distributing of drugs.

History: 1953 Comp., § 67-5-3.4, enacted by Laws 1973, ch. 361, § 4; 1978 Comp., §
61-6-7, recompiled as § 61-6-8 by Laws 1989, ch. 9, § 3; 1994, ch. 80, § 3.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1989 amendment, effective March 4, 1989, renumbered this section which
formerly was 61-6-7 NMSA 1978; substituted all of the language of the undesignated
introductory paragraph beginning with "revoke" for "or suspend any registration or deny
or revoke any certificate of qualification upon the grounds that the applicant or
physician's assistant is guilty of "; in Subsection D, substituted "confidence" for "secret"
and added "and patient" at the end of the subsection; inserted "conviction for" at the
beginning of Subsection E; substituted "registration" for "a certificate of qualification"
near the beginning of Subsection G; added Subsections N through P; and made minor
stylistic changes throughout the section.

The 1994 amendment, effective May 18, 1994, substituted "the physician assistant's"
for "his" in Subsections C and H, deleted "to him" following "assigned" in Subsection J,
and deleted "dangerous" preceding "drugs" in Subsection P.

Recompilations. - Laws 1989, ch. 9, § 4 recompiles former 61-6-8 NMSA 1978,
relating to rules and regulations, as 61-6-9 NMSA 1978, effective March 4, 1989.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Bias of members of license revocation
board, 97 A.L.R.2d 1210.



Wrongful or excessive prescription of drugs as ground for revocation or suspension of
physician's or dentist's license to practice, 22 A.L.R.4th 668.

Physician's or other healer's conduct in connection with defense of or resistance to
malpractice action as ground for revocation of license or other disciplinary action, 44
A.L.R.4th 248.

Rights as to notice and hearing in proceeding to revoke or suspend license to practice
medicine, 10 A.L.R.5th 1.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 24, 35 to 42.

61-6-9. Physician assistants; rules and regulations. (Effective until
July 1, 1998.)

A. The board may adopt and enforce reasonable rules and regulations:

(1) for setting qualifications of education, skill and experience for registration of a person
as a physician assistant and providing forms and procedures for obtaining certificates of
registration and for annual registration of employment, supervising licensed physician
and place of employment;

(2) for examining and evaluating applicants for registration as a physician assistant as
to their skill, knowledge and experience in the field of medical care;

(3) for establishing when and for how long physician assistants are permitted to
prescribe, administer and distribute dangerous drugs other than controlled substances
in Schedule | of the Controlled Substances Act [30-31-6 NMSA 1978] pursuant to
regulations adopted by the board after consultation with the board of pharmacy;

(4) for allowing a supervising licensed physician to temporarily delegate his supervisory
responsibilities for a physician assistant to another licensed physician;

(5) for allowing a physician assistant to temporarily serve under the supervision of a
licensed physician other than the supervising licensed physician of record; and

(6) for the purpose of carrying out all other provisions of the Physician Assistant Act [61-
6-7 to 61-6-10 NMSA 1978].

B. The board shall not adopt any rule or regulation allowing a physician assistant to
measure the powers, range or accommodative status of human vision; diagnose vision
problems; prescribe lenses, prisms, vision training or contact lenses; or fit contact
lenses. This restriction does not preclude vision screening. The board shall not adopt
any rule or regulation allowing a physician assistant to perform treatment of the human
foot outside the physician assistant's scope of practice.



History: 1953 Comp., 8 67-5-3.5, enacted by Laws 1973, ch. 361, 8 5; 1978 Comp., 8
61-6-8, recompiled as 8 61-6-9 by Laws 1989, ch. 9, § 4; 1994, ch. 57, § 14; 1994, ch.
80, § 4; 1995, ch. 21, § 1.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Cross-references. - For Schedule | of the Controlled Substances Act, see 30-31-6
NMSA 1978.

The 1989 amendment, effective March 4, 1989, renumbered this section, which
formerly was 61-6-8 NMSA 1978; added "Physician assistants" at the beginning of the
catchline; in Subsection A substituted "registration"” for "certification" near the beginning
of the subsection, and "registration” for "qualification" near the end of the subsection,
and added all of the language following "employment”; in Subsection B substituted
"registration” for "certificates of qualification"; added present Subsection C;
redesignated former Subsection C as present Subsection D; in Subsection D
substituted "the Physician Assistant Act” for "this act”; and made minor stylistic changes
throughout the section.

1994 amendments. - Identical amendments to this section were enacted by Laws
1994, ch. 57, § 14, effective July 1, 1994, approved March 4, 1994, and Laws 1994, ch.
80, 8 4, effective May 18, 1994, approved March 7, 1994, which designated the
previously undesignated introductory paragraph as Subsection A, and the previously
undesignated last paragraph as Subsection B; redesignated former Subsections A to D
as Paragraphs A(1), A(2), A(3) and A(6); in Subsection A, inserted "licensed" in
Paragraph (1), rewrote Paragraph (3), and inserted Paragraphs (4) and (5); and deleted
"Provided, however" at the beginning of the first sentence in Subsection B. The section
is set out as amended by Laws 1994, ch. 80, § 4. See 12-1-8 NMSA 1978.

The 1995 amendment, effective June 16, 1995, substituted the language beginning
"treatment of the human foot" for "diagnosis or medical, surgical, mechanical,
manipulative and orthopedic treatment of the human foot" at the end of the final
sentence of Subsection B and made stylistic changes throughout the section.

Recompilations. - Laws 1989, ch. 9, § 5 recompiles former 61-6-9 NMSA 1978,
relating to responsibility, as 61-6-10 NMSA 1978, effective March 4, 1989.

Physician assistant training program. - Laws 1994, ch. 57, § 18, effective March 4,
1994, provides that the board of regents of the university of New Mexico shall establish
a primary care physician assistant training program designed to meet the needs of the
state.

Rule disallowed which authorized delegation of dispensation of dangerous drugs.
- The board of medical examiners acted outside the scope of its authority and contrary



to law when it promulgated a rule allowing physicians, in certain circumstances, to
delegate to physicians's assistants the task of dispensing dangerous drugs in view of
61-6-16G(3) NMSA 1978 (now see 61-6-17 NMSA 1978). New Mexico Pharmaceutical
Ass'n v. State, 106 N.M. 73, 738 P.2d 1318 (1987).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 73 C.J.S. Public Administrative Law and
Procedure 88 87 to 102.

61-6-10. Supervising physician; responsibility. (Effective until July
1, 1998.)

A. As a condition of registration and annual renewal of registration, all physician
assistants practicing in New Mexico shall inform the board of the physician under whose
supervision they will practice. All supervising physicians shall be licensed under the
Medical Practice Act [this article] and shall be approved by the board.

B. Every physician using, supervising or employing a registered physician assistant
shall be individually responsible and liable for the performance of the acts and
omissions delegated to the physician assistant. Nothing in this section shall be
construed to relieve the physician assistant of any responsibility and liability for any of
his own acts and omissions.

C. No physician may have under his supervision more than two currently registered
physician assistants, except where a physician is working in a health facility providing
health service to the public primarily on a free or reduced fee basis, which is funded in
whole or in part out of public funds or the funds of private charitable institutions, the
board may authorize a greater number upon a finding that the program provides
adequate supervision of the physician assistants.

History: 1953 Comp., 8 67-5-3.6, enacted by Laws 1973, ch. 361, § 6; 1978 Comp., §
61-6-9, recompiled as § 61-6-10 by Laws 1989, ch. 9, § 5.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Cross-references. - For notice required upon employment of physician's assistant, see
61-14C-1 NMSA 1978.

The 1989 amendment, effective March 4, 1989, renumbered this section, which
formerly was 61-6-9 NMSA 1978; added "Supervising physician" at the beginning of the
section heading; added Subsection A; designated the formerly undesignated first and
second sentences as Subsection B; designated the formerly undesignated third
sentence as Subsection C; and made minor stylistic changes throughout the section.



Recompilations. - Laws 1989, ch. 269, § 7 recompiles former 61-6-10 NMSA 1978,
relating to admission to examination, as 61-6-11 NMSA 1978, effective July 1, 1989.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Liability to patient for results of medical or
surgical treatment by one not licensed as required by law, 57 A.L.R. 978.

Release of one responsible for injury as affecting liability of physician or surgeon for
negligent treatment of injury, 39 A.L.R.3d 260.

Joint and several liability of physicians whose independent negligence in treatment of
patient causes indivisible injury, 9 A.L.R.5th 746.

61-6-11. Licensure. (Effective until July 1, 1998.)

A. The board may admit to examination for license any person who is a graduate of a
medical college or school in good standing as defined in Subsection D of Section 61-6-6
NMSA 1978 and who has completed two years of postgraduate training.

B. One year of postgraduate medical training may be accepted by the board if the
applicant was an intern in a board-approved program from July 1, 1993 through June
30, 1994 and if the applicant applies to the board for licensure before July 1, 1995. All
postgraduate training shall be approved by the board.

C. An applicant who has not completed two years of postgraduate medical training, but
who otherwise meets all other licensing requirements, may present evidence to the
board of the applicant's other professional experience for consideration by the board in
lieu of postgraduate medical training. The board shall, in its sole discretion, determine if
the professional experience is substantially equivalent to the required postgraduate
medical training.

D. The board may administer a board-approved licensing examination. The board shall
determine a grade constituting successful completion of the exam.

E. Alternatively, the board may issue a license to any applicant successfully completing
an examination accepted by the board as administered in this or another state.

F. A graduate of a medical college located outside the United States may be granted a
license to practice medicine in New Mexico provided the applicant presents evidence to
the board that the applicant is a person of good moral character and is in compliance
with the United States immigration laws and provided that the applicant presents
satisfactory evidence to the board that the applicant has successfully passed an
examination as required by the board and has successfully completed two years of
postgraduate medical training in a board-approved program.

G. All applicants for licensure by examination shall personally appear before the board
or a designated member of the board for an interview.



H. Every applicant for licensure under this section shall pay the fees required by Section
61-6-19 NMSA 1978.

History: Laws 1923, ch. 44, § 3; C.S. 1929, § 110-104; Laws 1939, ch. 80, § 1; 1941
Comp., 8 51-504; 1953 Comp., § 67-5-4; Laws 1959, ch. 189, § 1; 1969, ch. 46, § 3;
1976, ch. 16, 8 1; 1983, ch. 260, § 1; 1978 Comp., 8 61-6-10, recompiled as § 61-6-11
by Laws 1989, ch. 269, § 7; 1994, ch. 80, § 5.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Cross-references. - For the Parental Responsibility Act, see Chapter 40, Article 5A
NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-10 NMSA 1978; added "Licensure by examination" to the catchline and
deleted therefrom "medical college in good standing defined" preceding "admission"; in
Subsection A substituted "may admit” for "shall, upon production of evidence
satisfactory to it, admit" and "person" for "reputable person who has applied for
citizenship in the United States or is a citizen of the United States", inserted "or school",
substituted "Subsection D of Section 61-6-6 NMSA 1978" for "this section”, and deleted
"in a hospital" following "training"; in Subsection B substituted the present provisions for
the former definition of a "medical college in good standing"”; added present Subsection
C; redesignated former Subsection C as present Subsection D; in present Subsection D
substituted "and is a legal resident" for "and has applied for citizenship in the United
States or is a citizen", and inserted "has successfully completed two years of post-
graduate medical education”; deleted former Subsection D, relating to license by
endorsement and without examination for graduates of foreign medical colleges; added
Subsections E and F; and made minor stylistic changes throughout the section.

The 1994 amendment, effective May 18, 1994, amended the section heading, which
read "Licensure by examination - Admission to examination - Graduates of foreign
colleges"; substituted "two years" for "one year" and deleted "approved by the board in
accordance with its regulations” following "training" in Subsection A; added Subsections
B and C and redesignated former Subsections B through F as Subsections D through F,
respectively; substituted "a board-approved licensing examination” for "the examination
as prescribed by the federation of state boards of medical examiners" in Subsection D;
in Subsection F, deleted "and its possessions" following "outside the United States,"
substituted "the applicant" for "he" four times, substituted "is in compliance with the
United States immigration laws" for "is a legal resident of the United States," substituted
"an examination as required by the board and" for "the examination as required and
given by the educational council for foreign medical graduates™" and substituted "training
in a board-approved program" for "education and also successfully passes the
examination as prescribed by the board"; substituted "a" for "any" in Subsection G; and



substituted "the fees required by" for "an examination fee and an examination fee as
provided in" in Subsection H.

Recompilations. - Laws 1989, ch. 269, § 8 recompiles former 61-6-11 NMSA 1978,
relating to criminal offender's character evaluation, as 61-6-12 NMSA 1978, effective
July 1, 1989.

Reinstatement after license revocation. - Once a physician's license has been
revoked the only method of reinstating the former licensee to full privileges is by means
of reapplication. 1953-54 Op. Att'y Gen. No. 5839.

Law reviews. - For note, "On Building Better Laws for New Mexico's Environment,” see
4 N.M.L. Rev. 105 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 55 to 60.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 19, 20.

61-6-12. Criminal offender's character evaluation. (Effective until
July 1, 1998.)

The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978]
shall govern any consideration of criminal records required or permitted by the Medical
Practice Act [this article].

History: 1953 Comp., 8 67-5-4.1, enacted by Laws 1974, ch. 78, § 15; 1978 Comp., §
61-6-11, recompiled as 8§ 61-6-12 by Laws 1989, ch. 269, § 8.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-11 NMSA 1978, and substituted "the Medical Practice Act" for "Sections 67-5-
1 through 67-5-26 NMSA 1953".

Compiler's note. - Laws 1989, ch. 269, 8§ 32 repeals former 61-6-12 NMSA 1978, as
amended by Laws 1979, ch. 63, § 2, relating to examinations, licenses without
examination, and temporary licenses, effective July 1, 1989. For former provisions, see
1986 Replacement Pamphlet. For present comparable provisions, see 61-6-13 NMSA
1978.

61-6-13. Licensure by endorsement. (Effective until July 1, 1998.)



A. The board may grant a license without examination and by endorsement to an
applicant who has been a licensed physician outside of New Mexico, but in the United
States and who otherwise meets the requirements set forth in the Medical Practice Act
[this article], provided that the applicant is properly endorsed by the officers of the
examining board with jurisdiction.

B. The board may grant a license without examination and by endorsement to any
applicant who has been a licensed physician in Canada and who otherwise meets the
requirements set forth in the Medical Practice Act provided that the applicant is properly
endorsed by the officers of either the Canadian medical council or an examining board
with jurisdiction within the United States.

C. The board may grant a license without examination and by endorsement to any
applicant who has graduated from a medical college located outside the United States
or Canada and who is of good moral character, who is in compliance with the United
States immigration laws and who has been a licensed physician in the United States or
Canada and has practiced medicine in the United States or Canada immediately
preceding the application and who otherwise meets the requirements set forth in the
Medical Practice Act, provided that the applicant is properly endorsed by the officers of
the examining board within the United States or Canada that has jurisdiction.

D. An endorsement provided pursuant to this section shall certify that the applicant has
passed an examination that meets with board approval and that the applicant is in good
standing in that jurisdiction.

E. All applicants for licensure under this section shall personally appear before the
board or a designated board member for an interview.

F. All applicants for licensure under this section shall pay an application fee as provided
in Section 61-6-19 NMSA 1978.

History: 1978 Comp., § 61-6-13, enacted by Laws 1989, ch. 269, § 9; 1994, ch. 80, § 6.
ANNOTATIONS

Delayed repeals. - See 61-6-35 NMSA 1978.

Cross-references. - For perjury generally, see 30-25-1 NMSA 1978.

The 1994 amendment, effective May 18, 1994, rewrote Subsections A, B and C, added

Subsection D and redesignated former Subsections D and E as Subsections E and F,

respectively, and substituted "any" for "a" in subsection E.

Recompilations. - Laws 1989, ch. 269, § 10 recompiles former 61-6-13 NMSA 1978,

relating to organized youth camp or school licenses, as 61-6-14 NMSA 1978, effective
July 1, 1989.



Practice of medicine limited. - The practice of medicine, as characterized by the art of
diagnosing, administration and prescribing of drugs and medicines, surgery, psychiatric
examination, analysis and consultation, is limited in New Mexico to persons who, as
determined by the New Mexico board of medical examiners, are duly accredited
graduates of approved medical schools and have successfully passed a written
examination or who have been granted their licenses by way of endorsement from the
officers of examining boards of other states or certified to the New Mexico board of
medical examiners by the national board of medical examiners. 1957-58 Op. Att'y Gen.
No. 58-136.

Entitlement to license. - Absent properly issued and reasonable regulations, a person
is entitled to a license if all the qualifications established by the legislature are met. 1965
Op. Att'y Gen. No. 65-11.

Function of interview. - The interview is a helpful aid in determining whether or not an
applicant has met the New Mexico qualifications for licensing by endorsement. 1965
Op. Att'y Gen. No. 65-11.

Osteopath is a physician and surgeon who has been trained in that "system or
school of medicine which is taught and practiced in standard colleges of osteopathy and
surgery," substantially the same as those in which applicants for a license to practice
medicine are required to be examined. 1933-34 Op. Att'y Gen. 155.

Findings regarding "equivalent" "qualifications and requirements”. - The district
court may find that the differences in methodology of examination scoring between this
state and another do not rationally relate to the question of "equivalent" "qualifications
and requirements". Fiber v. New Mexico Bd. of Medical Exmrs., 93 N.M. 67, 596 P.2d
510 (1979).

Law reviews. - For note, "On Building Better Laws for New Mexico's Environment,” see
4 N.M.L. Rev. 105 (1973).

For article, "Survey of New Mexico Law, 1979-80: Administrative Law," see 11 N.M.L.
Rev. 1 (1981).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 67, 68.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 20.

61-6-14. Organized youth camp or school temporary licenses and
temporary licenses for out-of-state physicians. (Effective until July
1, 1998.)

A. The secretary-treasurer of the board may issue to any applicant qualified to practice
medicine and surgery in this state, either by examination or by endorsement, who will



be temporarily in attendance at any organized youth camp or school, a temporary
license to practice medicine and surgery, the practice to be confined to enrollees,
leaders and employees of the camp or school, and the following provisions shall apply:

(1) the temporary license shall be issued for a period not to exceed three months from
date of issuance; and

(2) the temporary license may be issued upon written application of the applicant
accompanied by such proof of his qualifications as the secretary-treasurer of the board,
in his discretion, may require.

B. The secretary-treasurer of the board may issue to any applicant who is licensed to
practice medicine in another state, territory of the United States or another country and
who is qualified to practice medicine and surgery in this state a temporary license to
practice medicine under the sponsorship of and in association with a licensed New
Mexico physician. The following provisions shall apply:

(1) the temporary license may be issued upon written application of the applicant
accompanied by such proof of his qualifications as the secretary-treasurer of the board,
in his discretion, may require. Temporary licenses may be granted to allow the applicant
to assist in teaching, conducting research, performing specialized diagnostic and
treatment procedures and implementing new technology and for physician educational
purposes. Licensees may engage in only those activities specified on the temporary
license, and the temporary license shall identify the licensed New Mexico physician who
will sponsor and associate with the applicant during the time the applicant practices
medicine in New Mexico. The sponsoring or associating physician shall submit an
affidavit attesting to the qualifications of the applicant and activities the applicant will
perform; and

(2) the temporary license shall be issued for a period not to exceed three months from
date of issuance and may be renewed upon application and payment of fees as
provided in Section 61-6-19 NMSA 1978.

C. Whenever an eligible applicant has filed his application and complied with all other
requirements of the Medical Practice Act [this article] in the interim between regular
board meetings, the secretary-treasurer may issue an interim license to hold good until
the next regular licensing meeting of the board.

D. The application for a temporary license under this section shall be accompanied by a
license fee as provided in Section 61-6-19 NMSA 1978.

History: 1941 Comp., 8 51-125; Laws 1953, ch. 48, § 2; 1953 Comp., § 67-5-7; Laws
1969, ch. 46, § 5; 1988, ch. 11, 8§ 1; 1978 Comp., 8 61-6-13, recompiled as 8§ 61-6-14 by
Laws 1989, ch. 269, § 10; 1991, ch. 148, § 2.

ANNOTATIONS



Delayed repeals. - See 61-6-35 NMSA 1978.

The 1988 amendment, effective February 18, 1988, added "temporary" and "and
temporary licenses for out-of-state physicians" to the section heading; deleted "of
medical examiners" following "of the board" and "apply for a license to" following
"gualified to" near the beginning of Subsection A, and added "and the following
provisions shall apply" at the end of the Subsection; redesignated former Subsections B
and C as present Subsections A(1) and A(2), substituting "permit may" for "permit shall”
in Subsection A(2); deleted former Subsection D, regarding a $25.00 license fee; and
added present Subsection B.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-13 NMSA 1978; in Subsection A deleted "the average temporary daily
population of which exceeds one hundred persons, for a period of not less than two
weeks nor more than three months" following "school" near the middle of the
introductory paragraph; added all of the language of Subsection B(2) following "fees";
added present Subsection C; redesignated former Subsection C as present Subsection
D while substituting all of the language thereof following "fee" for "as determined by the
board, but not to exceed one hundred dollars ($100), payable to the board"; and deleted
"or permit” following "license" several times throughout the section.

The 1991 amendment, effective June 14, 1991, in Paragraph (1) of Subsection B,
added "and for physician educational purposes"” at the end of the second sentence and
inserted "licensed" preceding "New Mexico physician” in the third sentence.

Recompilations. - Laws 1989, ch. 269, § 11 recompiles former 61-6-14 NMSA 1978,
relating to refusal, revocation or suspension of license, as 61-6-15 NMSA 1978,
effective July 1, 1989.

61-6-15. License may be refused, revoked or suspended; licensee
may be fined, censured or reprimanded; procedure; practice after
suspension or revocation; penalty; unprofessional and
dishonorable conduct defined; fees and expenses; notice of claim.
(Effective until July 1, 1998.)

A. The board may refuse to license and may revoke or suspend any license that has
been issued by the board or any previous board and may fine, censure or reprimand
any licensee upon satisfactory proof being made to the board that the applicant for or
holder of the license has been guilty of unprofessional or dishonorable conduct. The
board may also refuse to license an applicant who is unable to practice medicine,
pursuant to Section 61-7-3 NMSA 1978. All proceedings shall be as required by the
Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] or the Impaired Physician [Health
Care Provider] Act [Chapter 61 Article 7 NMSA 1978].



B. The board may, in its discretion and for good cause shown, place the licensee on
probation on such terms and conditions as it deems proper for protection of the public
and for the purpose of the rehabilitation of the probationer, or both. Upon expiration of
the term of probation, if a term is set, further proceedings may be abated by the board if
the holder of the license furnishes the board with evidence that the physician is
competent to practice medicine, is of good moral character and has complied with the
terms of probation.

C. If evidence fails to establish to the satisfaction of the board that the licensee is
competent and is of good moral character or if evidence shows that he has not complied
with the terms of probation, the board may revoke or suspend the license forthwith. If a
license to practice medicine in this state is suspended, the holder of the license may not
practice during the term of suspension; and any person whose license has been
revoked or suspended by the board and who thereafter practices or attempts or offers to
practice medicine in New Mexico, unless the period of suspension has expired or been
modified by the board or the physician's license reinstated, is guilty of a felony and shall
be punished as provided in Section 61-6-20 NMSA 1978.

D. "Unprofessional or dishonorable conduct”, as used in this section, means among
other things, but not limited to because of enumeration:

(1) procuring, aiding or abetting a criminal abortion;
(2) employing any person to solicit patients for the physician;

(3) representing to a patient that a manifestly incurable condition of sickness, disease or
injury can be cured;

(4) obtaining any fee by fraud or misrepresentation;
(5) willfully or negligently divulging a professional confidence;

(6) conviction of any offense punishable by incarceration in a state penitentiary or
federal prison. A copy of the record of conviction, certified by the clerk of the court
entering the conviction, is conclusive evidence;

(7) habitual or excessive use of intoxicants or drugs;

(8) fraud or misrepresentation in applying for or procuring a license to practice in this
state or in connection with applying for or procuring renewal, including cheating on or
attempting to subvert the licensing examinations;

(9) making false or misleading statements regarding the physician's skill or the efficacy
or value of the medicine, treatment or remedy prescribed or administered by the
physician or at the physician's direction in the treatment of any disease or other
condition of the human body or mind;



(10) impersonating another person licensed to practice medicine, permitting or allowing
any person to use the physician's license or certificate of registration or practicing
medicine under a false or assumed name;

(11) aiding or abetting the practice of medicine by a person not licensed by the board,;
(12) gross negligence in the practice of medicine;

(13) manifest incapacity or incompetence to practice medicine;

(14) the suspension or revocation by another state of a license to practice medicine,
based upon acts by the licensee similar to acts described in this section. A certified
copy of the record of suspension or revocation of the state making the suspension or

revocation is conclusive evidence;

(15) the use of any false, fraudulent or deceptive statement in any document connected
with the practice of medicine;

(16) fee splitting;

(17) the prescribing, administering or dispensing of narcotic, stimulant or hypnotic drugs
for other than accepted therapeutic purposes;

(18) conduct likely to deceive, defraud or harm the public;

(19) repeated similar negligent acts;

(20) employing abusive billing practices;

(21) failure to report to the board any adverse action taken against the physician by:
(a) another licensing jurisdiction;

(b) any peer review body;

(c) any health care entity;

(d) any professional or medical society or association;

(e) any governmental agency;

(f) any law enforcement agency; or

(g) any court for acts or conduct similar to acts or conduct that would constitute grounds
for action as defined in this section;



(22) failure to report to the board surrender of a license or other authorization to practice
medicine in another state or jurisdiction or surrender of membership on any medical
staff or in any medical or professional association or society following, in lieu of and
while under disciplinary investigation by any of those authorities or bodies for acts or
conduct similar to acts or conduct that would constitute grounds for action as defined in
this section;

(23) failure to furnish the board, its investigators or representatives with information
requested by the board;

(24) abandonment of patients;
(25) being found mentally incompetent or insane by a court of competent jurisdiction;
(26) injudicious prescribing, administering or dispensing of any drug or medicine;

(27) failure to adequately supervise, as provided by board regulation, a medical or
surgical assistant or technician or professional licensee who renders health care;

(28) intentionally engaging in sexual contact or sexual penetration with a patient other
than one's spouse after representing or inferring that such activity is a legitimate part of
the patient's treatment; and

(29) conduct unbecoming in a person licensed to practice medicine or detrimental to the
best interests of the public.

E. As used in this section, "fee splitting" includes offering, delivering, receiving or
accepting any unearned rebate, refunds, commission preference, patronage dividend,
discount or other unearned consideration, whether in the form of money or otherwise,
as compensation or inducement for referring patients, clients or customers to any
person irrespective of any membership, proprietary interest or co-ownership in or with
any person to whom the patients, clients or customers are referred.

F. Licensees shall bear all costs of disciplinary proceedings unless exonerated.

G. Licensees whose licenses are in a probationary status shall pay reasonable
expenses for maintaining probationary status, including but not limited to laboratory
costs when laboratory testing of biological fluids are included as a condition of
probation.

H. For the purpose of investigating the competence of medical practitioners covered by
the Medical Practice Act [this article] who practice medicine in the state of New Mexico,
any entity issuing professional liability insurance to physicians or indemnifying
physicians for professional liability in New Mexico shall report to the board all
settlements or judgments against licensed physicians, whether they are tried in court or
settled out of court.



History: 1953 Comp., 8 67-5-9; Laws 1969, ch. 46, 8§ 6; 1979, ch. 63, § 3; 1983, ch.
260, § 2; 1978 Comp., § 61-6-14, recompiled as 8§ 61-6-15 by Laws 1989, ch. 269, § 11;
1991, ch. 148, § 3; 1994, ch. 80, § 7.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Bracketed material. - The bracketed phrase "health care provider" in Subsection A was
inserted by the compiler since the 1995 amendment to 61-7-1 NMSA 1978 changed the
name of the act. The bracketed material was not enacted by the legislature and is not a

part of the law.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-14 NMSA 1978, inserted in the section heading "licensee may be fined,
censured or reprimanded”, "unprofessional and dishonorable conduct defined", and
"fees and expenses"”; in Subsection A twice substituted "may" for "shall" and inserted
"and may fine, censure or reprimand any licensee" in the first sentence, and deleted "in
connection with the issuance, renewal, suspension or revocation of licenses" following
"proceedings” in the second sentence; designated the former third and fourth sentences
of Subsection A as present Subsection B; designated the former fifth and sixth
sentences of Subsection A as present Subsection C, while substituting "61-6-20" for
"61-6-18" at the end of the last sentence therein; redesignated former Subsection B as
present Subsection D; substituted "confidence" for "secret" in Subsection D(5);
substituted all of the present language of Subsection D(8) beginning with "annual” for
"an annual registration"; added all of the language of Subsection D(10) following
"registration”; substituted the present provisions of Subsection D(15) for "making a
fraudulent claim"; added present Subsections D(18) through D(26); redesignated former
Subsection D(18) as present Subsection D(27); redesignated former Subsection C as
present Subsection E; deleted former Subsection D, relating to hospital report of loss of
physician's privilege; added Subsections F and G; redesignated former Subsection E as
present Subsection H; in Subsection H substituted "entity" for "company"”, inserted "or
indemnifying physicians for professional liability”, and substituted "settlements or
judgments" for "malpractice claims"; and made minor stylistic changes throughout the
section.

The 1991 amendment, effective June 14, 1991, in Subsection D, added Paragraphs
(27) and (28), redesignated former Paragraph (27) as Paragraph (29) and made a
related stylistic change and made a minor stylistic change in Subsection A.

The 1994 amendment, effective May 18, 1994, added the second sentence and added
"or the Impaired Physician Act" in the last sentence in Subsection A; substituted "the
physician” for "he" in Subsection B; substituted "the" for "his" preceding "period of
suspension” and "the physician's" for "his" preceding "license reinstated"” in Subsection
C; substituted "the physician” for "him" in Subsection D(2); deleted "annual”" preceding
"renewal" in Subsection D(8); substituted "the physician" for "his" twice and "the



physician" for "him" in Subsection D(9); substituted "the physician's" for "his" in
Subsection D(10); added "administering or dispensing" following "prescribing™ in
Subsection D(17); substituted "the physician" for "him" in Subsection D(21); added
"administering or dispensing of any drug or medicine" in Subsection D(26); and
substituted "for" for "of" following "inducement” in Subsection E.

Compiler's note. - Laws 1989, ch. 269, § 32 repeals former 61-6-15 NMSA 1978, as
amended by Laws 1973, ch. 361, § 7, relating to definition of "practice of medicine" and
exceptions from this article, effective July 1, 1989. For former provisions, see 1986
Replacement Pamphlet.

Due process. - Subsection D(27) of this section, defining "unprofessional or
dishonorable conduct” to include conduct unbecoming in one licensed to practice
medicine or detrimental to the best interests of the public, is not void for vagueness.
McDaniel v. New Mexico Bd. of Medical Exmrs., 86 N.M. 447, 525 P.2d 374 (1974).

Terms of probation not unconstitutionally vague. - Where one of the terms of
probation imposed by the board on a physician found guilty of unprofessional conduct
for falsely prescribing demerol for the alleged use of another when in fact the drug was
for personal use was that the doctor not take or have in the doctor's possession "any
dangerous drugs" without the consent of a psychiatrist, and the physician thereafter
prescribed the drug ritalin for a patient and diverted some of it for personal use,
revocation of the physician's license for violating probation was justified, as under the
facts the terms thereof were not unconstitutionally vague. McDaniel v. New Mexico Bd.
of Medical Exmrs., 86 N.M. 447, 525 P.2d 374 (1974).

Prior judicial determination unnecessary. - An administrative determination of
"unlawful, illegal or unauthorized" conduct sufficient to support a conclusion of
"unprofessional conduct,” as provided in this section, is not dependent upon a prior
judicial determination of criminal guilt. Strance v. New Mexico Bd. of Medical Exmrs., 83
N.M. 15, 487 P.2d 1085 (1971).

Restraint of proceedings. - Board of medical examiners has exclusive jurisdiction
regarding the granting and revoking of certificates admitting physicians and surgeons to
practice, and as statutes do not provide for disqualification of board members,
proceedings before the board may not be restrained merely by reason of the fact that
the board itself initiated the proceedings against a physician and was, therefore, an
interested party. Seidenberg v. New Mexico Bd. of Medical Exmrs., 80 N.M. 135, 452
P.2d 469 (1969).

Reinstatement after revocation. - Board of medical examiners has the power to
suspend a license inherent in its power to revoke, but when revocation is accomplished,
the only method of reinstating revoked licensee to full privileges is by the means of
reapplication. 1953-54 Op. Att'y Gen. No. 58309.



Under former law, the legislature did not define unprofessional conduct, nor
prohibit advertising by physicians; former statute did not go far enough to give power to
the board of medical examiners to revoke the license of a physician for advertising
unless said advertising was false, immoral and against the public welfare. 1939-40 Op.
Att'y Gen. 23.

Subsection D(5) does not create privilege; it only describes ethical constraints placed
upon a physician. Trujillo v. Puro, 101 N.M. 408, 683 P.2d 963 (Ct. App. 1984).

No lay control of professional medical judgments. - An entity, such as a clinic,
hospital or other similar corporate entity employing physicians, may not engage in
conduct amounting to the practice of medicine by exerting lay control of professional
medical judgments. 1987 Op. Att'y Gen. No. 87-39.

Law reviews. - For article, "New Mexico's 1969 Criminal Abortion Law," see 10 Nat.
Resources J. 591 (1970).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 74 to 100.

Validity of statute providing for revocation of license of physician or surgeon, 5 A.L.R.
94,79 A.L.R. 323.

Liguor law, violation of, as infamous crime or offense involving moral turpitude for which
physician's license may be revoked, 40 A.L.R. 1049, 71 A.L.R. 217.

Advertising by physician, surgeon or other person professing healing arts,
constitutionality of statute or ordinance prohibiting or regulating, 54 A.L.R. 400.

Grounds for revocation of valid license of physician or surgeon, 54 A.L.R. 1504, 82
A.L.R.1184.

Moral turpitude, what offenses involve, within statute providing grounds for denying
license, 109 A.L.R. 1459.

Conviction, what amounts to within statute making conviction ground for refusing
license, 113 A.L.R. 1179.

Practice of medicine, dentistry or law through radio broadcasting stations, newspapers
or magazines, 114 A.L.R. 1506.

Acquittal or dismissal in criminal prosecution, effect of, on revocation of license of
physician, 123 A.L.R. 779.



Statutory power to revoke or suspend license of physician for "unprofessional conduct"
as exercisable without antecedent adoption of regulation as to what shall constitute
such conduct, 163 A.L.R. 909.

Revocability of license for fraud or other misconduct before or at the time of its
issuance, 165 A.L.R. 1138.

Conviction as proof of ground for revocation or suspension of license of physician or
surgeon where conviction as such is not an independent cause, 167 A.L.R. 228.

Governing law as to existence or character of offense for which one has been convicted
in a federal court or court of another state, as bearing upon his qualification to practice
as physician or surgeon, 175 A.L.R. 803.

Professional incompetency as ground for disciplinary measure, 28 A.L.R.3d 487.

Duty of physician or surgeon to warn or instruct nurse or attendant, 63 A.L.R.3d 1020.

Criminal responsibility for physical measures undertaken in connection with treatment of
mentally disordered patient, 99 A.L.R.3d 854.

Use, in attorney or physician disciplinary proceeding, of evidence obtained by wrongful
police action, 20 A.L.R.4th 546.

Wrongful or excessive prescription of drugs as ground for revocation or suspension of
physician's or dentist's license to practice, 22 A.L.R.4th 668.

Imposition of civil penalties, under state statute, upon medical practitioner for fraud in
connection with claims under medicaid, medicare, or similar welfare programs for
providing medical services, 32 A.L.R.4th 671.

Physician's or other healer's conduct, or conviction of offense, not directly related to
medical practice, as ground for disciplinary action, 34 A.L.R.4th 609.

Recovery for emotional distress resulting from statement of medical practitioner or
official, allegedly constituting outrageous conduct, 34 A.L.R.4th 688.

Applicability of statute of limitations or doctrine of laches to proceeding to revoke or
suspend license to practice medicine, 51 A.L.R.4th 1147.

Improper or immoral sexually related conduct toward patient as ground for disciplinary
action against physician, dentist, or other licensed healer, 59 A.L.R.4th 1104.

Filing of false insurance claims for medical services as ground for disciplinary action
against dentist, physician, or other medical practitioner, 70 A.L.R.4th 132.



Necessity of expert evidence in proceeding for revocation or suspension of license of
physician, surgeon, or dentist, 74 A.L.R.4th 969.

Existence, nature, and application to medical professional disciplinary board of privilege
against disclosure of identity of informer, 86 A.L.R.4th 1024.

Liability of doctor or other health practitioner to third party contracting contagious
disease from doctor's patient, 3 A.L.R.5th 370.

Rights as to notice and hearing in proceeding to revoke or suspend license to practice
medicine, 10 A.L.R.5th 1.

False or fraudulent statements or nondisclosures in application for issuance or renewal
of license to practice as ground for disciplinary action against, or refusal to license,
medical practitioner, 32 A.L.R.5th 57.

Denial by hospital of staff privileges or referrals to physician or other health care
practitioner as violation of Sherman Act (15 USCS 8§ 1 et seq.), 89 A.L.R. Fed. 419.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 24, 35 to 43, 50,
53 to 57.

61-6-16. Reporting of settlements and judgments, professional
review actions and acceptance of surrendered license; immunity
from civil damages; penalty. (Effective until July 1, 1998.)

A. All entities which make payments under a policy of insurance, self-insurance or
otherwise in settlement or satisfaction of judgment in a medical malpractice action or
claim, all hospitals, all health care entities and all professional review bodies shall report
to the board all payments relating to malpractice actions or claims arising in New
Mexico, all appropriate professional review actions of physicians and the acceptance or
surrender of clinical privileges by a physician while under investigation or in lieu of an
investigation. For the purposes of this section, the meaning of these terms shall be as
contained in Section 431 of the Health Care Quality Improvement Act of 1986, 42
U.S.C.A. § 11151.

B. No hospitals required to report under this section, health care entities or professional
review bodies which provide such information in good faith shall be subject to suit for
civil damages as a result thereof.

C. Any hospital, health care entity or professional review body failing to comply with the
reporting requirements provided in this section shall be subject to civil penalty not to
exceed two thousand dollars ($2,000).

History: 1978 Comp., 8 61-6-16, enacted by Laws 1989, ch. 269, § 12.



ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Recompilations. - Laws 1989, ch. 269, § 13 recompiles former 61-6-16 NMSA 1978,
relating to exceptions from this article, as 61-6-17 NMSA 1978, effective July 1, 1989.

Law reviews. - For case note, "WORKERS' COMPENSATION LAW: A Clinical
Psychologist Is Qualified to Give Expert Medical Testimony Regarding Causation:

Madrid v. University of California, d/b/a Los Alamos National Laboratory," see 18 N.M.L.
Rev. 637 (1988).

61-6-17. Exceptions to act. (Effective until July 1, 1998.)

The Medical Practice Act [this article] shall not apply to or affect:

A. gratuitous services rendered in cases of emergency;

B. the domestic administration of family remedies;

C. the practice of midwifery as regulated in this state;

D. commissioned medical officers of the armed forces of the United States and medical
officers of the United States public health service or the veterans administration of the
United States in the discharge of their official duties or within federally controlled
facilities, provided that such persons who hold medical licenses in New Mexico shall be
subject to the provisions of the Medical Practice Act and provided that all such persons
shall be fully licensed to practice medicine in one or more jurisdictions of the United
States;

E. the practice of medicine by a physician, unlicensed in New Mexico, who performs
emergency medical procedures in air or ground transportation of a patient from inside of
New Mexico to another state or back, provided that the physician is duly licensed in that
state;

F. the practice, as defined and limited under their respective licensing laws, of:

(1) osteopathy;

(2) dentistry;

(3) podiatry;

(4) nursing;

(5) optometry;



(6) psychology;

(7) chiropractic;

(8) pharmacy;

(9) acupuncture and oriental medicine; or
(10) physical therapy;

G. any act, task or function performed by a physician assistant at the direction of and
under the supervision of a licensed physician, when:

(1) the assistant is registered and has annually renewed his registration with the board
as one qualified by training or experience to function as an assistant to a physician;

(2) the act, task or function is performed at the direction of and under the supervision of
a licensed physician in accordance with rules and regulations promulgated by the
board; and

(3) the acts of the physician assistant are within the scope of duties assigned or
delegated by the supervising physician and the acts are within the scope of the
assistant's training;

H. any act, task or function of laboratory technicians or technologists, x-ray technicians,
nurse practitioners, medical or surgical assistants or other technicians or qualified
persons permitted by law or established by custom as part of the duties delegated to
them by:

(1) a licensed physician or a hospital, clinic or institution licensed or approved by the
public health division of the department of health or an agency of the federal
government; or

(2) a health care program operated or financed by an agency of the state or federal
government;

|. a properly trained medical or surgical assistant or technician or professional licensee
performing under the physician's employment and direct supervision any medical act
that a reasonable and prudent physician would find within the scope of sound medical
judgment to delegate if, in the opinion of the delegating physician, the act can be
properly and safely performed in its customary manner, and if the person does not hold
himself out to the public as being authorized to practice medicine. The delegating
physician shall remain responsible for the medical acts of the person performing the
delegated medical acts; and



J. the practice of the religious tenets of any church in the ministration to the sick or
suffering by mental or spiritual means as provided by law; provided that the Medical
Practice Act shall not be construed to exempt any person from the operation or
enforcement of the sanitary and quarantine laws of the state.

History: 1953 Comp., 8 67-5-10.1, enacted by Laws 1973, ch. 361, 8§ 8; 1978 Comp., §
61-6-16, recompiled as 8§ 61-6-17 by Laws 1989, ch. 269, § 13; 1991, ch. 148, § 4;
1991, ch. 164, 8§ 1; 1993, ch. 158, § 7; 1994, ch. 80, § 8.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.
Cross-references. - For Public Health Act, see 24-1-1 NMSA 1978 et seq.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-16 NMSA 1978; substituted "Medical Practice Act" for "Sections 67-5-1
through 67-5-23 NMSA 1978" in the introductory paragraph and Subsection I;
substituted "regulated in this state" for "regulated by the health and social services
department” in Subsection C; substituted present Subsection D for former Subsection
D, which read "surgeons of the United States in the discharge of their official duties";
substituted present Subsection E for former Subsection F, which read as set out in the
1986 Replacement Pamphlet; added Subsections F(9) and F(10); made minor stylistic
changes in Subsections G(1) and G(2); substituted present Subsection G(3) for former
Subsection G(3), which read as set out in the 1986 Replacement Pamphlet; in
Subsection H(1) inserted "licensed physician or a" and substituted "health services
division of the health and environment department” for "health and social services
department"; and, in Subsection I, inserted "as provided by law".

1991 amendments. - Identical amendments to this section were enacted by Laws
1991, ch. 148, § 4 and Laws 1991, ch. 164, § 1, effective June 14, 1991, which, in
Subsection H, rewrote the introductory paragraph following "nurse practitioners" which
read "or medical technologists permitted by law or established by custom as part of the
duties required in their employment by" and substituted "public health division" for
"health services division" in Paragraph (1); added Subsection I; designated a formerly
undesignated provision as Subsection J; and made a related stylistic change. The
section is set out as amended by Laws 1991, ch. 164, 8 1. See 12-1-8 NMSA 1978.

The 1993 amendment, effective June 18, 1993, inserted "and oriental medicine" in
Paragraph (9) of Subsection F; and substituted "department of health" for "health and
environment department” in Paragraph (1) of Subsection H.

The 1994 amendment, effective May 18, 1994, added "employment and" and deleted
"not in violation of any other statute” following "customary manner" in Subsection 1.



Compiler's note. - Laws 1989, ch. 269, 8§ 32 repeals former 61-6-17 NMSA 1978, as
amended by Laws 1982, ch. 110, § 2, relating to fees for license by endorsement
application and for examination, effective July 1, 1989. For former provisions, see 1986
Replacement Pamphlet. For present comparable provisions, see 61-6-19 NMSA 1978.

Chiropractors' services are not physicians' services under the Medicaid program.
Chiropractors' services thus are not included in the general categories of medical
treatment which must be included in the state plan. Katz v. New Mexico Dep't of Human
Servs., 95 N.M. 530, 624 P.2d 39 (1981).

Board to determine credentials. - While a New Mexico license was not required as a
prerequisite to the employment of a doctor by the Carrie Tingley hospital, only the New
Mexico board of medical examiners had authority to determine the present standing or
validity of the doctor's credentials in other states. 1957-58 Op. Att'y Gen. No. 58-136.

Delegation of dispensation of dangerous drugs. - The board of medical examiners
acted outside the scope of its authority and contrary to law when it promulgated a rule
allowing physicians, in certain circumstances, to delegate to physicians' assistants the
task of dispensing dangerous drugs. New Mexico Pharmaceutical Ass'n v. State, 106

N.M. 73, 738 P.2d 1318 (1987).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons,
and Other Healers 8§ 35 to 50.

Optometry as within statute relating to practice of medicine, 22 A.L.R. 1173.
Dentist as physician or surgeon within statutes, 115 A.L.R. 261.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 6, 7, 26, 27.

61-6-18. Medical students; interns; residents. (Effective until July 1,
1998.)

A. Nothing in the Medical Practice Act [this article] shall prevent a medical student
properly registered or enrolled in a medical college or school in good standing from
diagnosing or treating the sick or afflicted, provided that the medical student does not
receive compensation for services and such services are rendered under the
supervision of the school faculty as part of his course of study.

B. Any intern who is appointed in a program accredited and approved by the board in
New Mexico may pursue such training after obtaining a postgraduate training license
from the board.

C. Any person serving in the assigned rotations and performing the assigned duties in a
board-approved residency training program accredited in New Mexico may do so for an



aggregate period not to exceed eight years or completion of the residency, whichever is
shorter.

D. The board may require any applicant for a postgraduate training license required in
Subsections B and C of this section to personally appear before the board or a
designated member of the board for an interview.

E. Every applicant for a postgraduate training license under this section shall pay the
fees required by Section 61-6-19 NMSA 1978.

F. Postgraduate training licenses shall be renewed annually and shall be effective
during each year or part of a year of postgraduate training.

History: 1978 Comp., 8 61-6-18, enacted by Laws 1989, ch. 269, § 14; 1994, ch. 80, 8
9.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1994 amendment, effective May 18, 1994, substituted "Any" for "Nothing in the
Medical Practice Act shall require an," substituted "in New Mexico may" for "to obtain a
license to" and added "after obtaining a postgraduate training license from the board" in
Subsection B, rewrote Subsection C, and added Subsections D, E and F.

Recompilations. - Laws 1989, ch. 269, § 16 recompiles former 61-6-18 NMSA 1978,
relating to penalty for practicing without a license, as 61-6-20 NMSA 1978, effective July
1, 1989.

Medical residency programs. - Laws 1994, ch. 57, § 17, effective March 4, 1994,
provides that the department of health and the university of New Mexico school of
medicine shall assist hospitals in the state to develop and expand physician residencies
in family practice, internal medicine, obstetrics, gynecology and pediatrics in rural or
other medically underserved areas, and the department and school shall provide
information and technical assistance to enhance hospital physician residency programs
in those areas.

61-6-18.1. Public service license. (Effective until July 1, 1998.)

A. A resident physician who holds a postgraduate training license, as provided in
Section 61-6-18 NMSA 1978, while serving in a board-approved residency training
program in New Mexico, or while enrolled in a board-approved residency training
program in another jurisdiction, may apply to the board for a public service license
during the resident's tenure in the board-approved residency training program when the
resident:



(1) obtains approval from his training program director to pursue a public service
practice opportunity outside the residency training program;

(2) obtains advance approval from his training program director to return to the
residency training program following the period of public service; and

(3) satisfies any other reasonable requirements imposed by the board.
B. A physician with one year postdoctoral training may apply for a public service license
when he is under the direct supervision of a licensed physician or when the physician is

employed in a medically underserved area.

C. A public service license shall be valid for a period of time not to exceed twelve
months. A public service license may be renewed by the board.

D. An applicant for a public service license shall pay the required fees set forth in
Section 61-6-19 NMSA 1978.

History: 1978 Comp., § 61-6-18.1, enacted by Laws 1994, ch. 80, § 10.
ANNOTATIONS

Delayed repeals. - See 61-6-35 NMSA 1978.

61-6-19. Fees. (Effective until July 1, 1998.)
A. The board shall impose the following fees:

(1) an application fee not to exceed four hundred dollars ($400) for licensure by
endorsement as provided in Section 61-6-13 NMSA 1978;

(2) an application fee not to exceed four hundred dollars ($400) for licensure by
examination as provided in Section 61-6-11 NMSA 1978;

(3) an examination fee equal to the cost of purchasing the examination plus an
administration fee not to exceed fifty percent of that cost;

(4) a triennial renewal fee not to exceed four hundred fifty dollars ($450);

(5) a late fee not to exceed one hundred fifty dollars ($150) for applicants who fail to
renew their license within forty-five days of the required renewal date;

(6) a late fee not to exceed two hundred dollars ($200) for applicants who fail to renew
their licenses within ninety days of the renewal date;



(7) a reinstatement fee not to exceed the current application fee for reinstatement of a
revoked, suspended or inactive license;

(8) a reasonable administrative fee for verification and duplication of license or
registration and copying of records;

(9) a reasonable publication fee for the purchase of a publication containing the names
of all practitioners licensed under the Medical Practice Act [this article];

(10) an impaired physician fee not to exceed one hundred fifty dollars ($150) for a three-
year period,;

(11) an interim license fee not to exceed one hundred dollars ($100);
(12) a temporary license fee not to exceed one hundred dollars ($100);
(13) a postgraduate training license fee not to exceed fifty dollars ($50.00) annually;

(14) an application fee not to exceed one hundred fifty dollars ($150) for physician
assistants applying for initial registration; and

(15) a registration fee not to exceed seventy-five dollars ($75.00) for physician
assistants annually reregistering their certificate of registration, supervising physician
and place of employment.

B. All fees are nonrefundable and shall be used by the board to carry out its duties
efficiently.

History: 1978 Comp., 8 61-6-19, enacted by Laws 1989, ch. 269, § 15; 1994, ch. 80, 8
11.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1994 amendment, effective May 18, 1994, added Paragraph (A)(13) and
redesignated former Paragraphs A(13) and A(14) as Paragraphs A(14) and A(15),
respectively.

Compiler's note. - Laws 1989, ch. 269, 8§ 32 repeals former 61-6-19 NMSA 1978, as
amended by Laws 1969, ch. 46, § 9, relating to rules and regulations of the board,
effective July 1, 1989. For former provisions, see 1986 Replacement Pamphlet. For
present comparable provisions, see 61-6-5B NMSA 1978.



Disposition of fees. - The application fees paid pursuant to this section by applicants
for licenses to practice medicine revert to the general fund at the end of the licensing
year. 1959-60 Op. Att'y Gen. No. 60-28.

Licensing year. - The licensing year for physicians licensed to practice medicine in
New Mexico is the calendar year. 1959-60 Op. Att'y Gen. No. 60-28.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 22; 73 C.J.S. Public Administrative Law and Procedure §
8.

61-6-20. Practicing without license; penalty. (Effective until July 1,
1998.)

Any person who practices medicine or who attempts to practice medicine without first
complying with the provisions of the Medical Practice Act [this article] and without being
the holder of a license entitling him to practice medicine in New Mexico is guilty of a
fourth degree felony and upon conviction shall be sentenced under the provisions of the
Criminal Sentencing Act [Chapter 31, Article 18 NMSA 1978] to imprisonment for a
definite period not to exceed eighteen months and, in the discretion of the sentencing
court, to a fine not to exceed five thousand dollars ($5,000), or both. Each occurrence of
practicing medicine or attempting to practice medicine without complying with the
Medical Practice Act shall be a separate violation.

History: Laws 1923, ch. 44, § 9; C.S. 1929, § 110-110; 1941 Comp., § 51-510; 1953
Comp., 8§ 67-5-12; Laws 1955, ch. 44 [§ 1]; 1969, ch. 46, § 8; 1978 Comp., § 61-6-18,
recompiled as § 61-6-20 by Laws 1989, ch. 269, § 16.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.
Cross-references. - For definition of "practice of medicine," see 61-6-15 NMSA 1978.
For injunction to prevent unauthorized practice of medicine, see 61-6-21 NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-18 NMSA 1978; added the second sentence, and, in the first sentence,
substituted "the Medical Practice Act" for "Sections 67-5-23 NMSA 1978" and the
present language following "is guilty of" for "felony, upon conviction, punished by a fine
not to exceed one thousand dollars ($1,000.00) or imprisonment in the county jail not to
exceed one year or by both such fine and imprisonment in the discretion of the court",
and made minor stylistic changes.

Compiler's note. - Laws 1979, ch. 132, 8 9, repealed former 61-6-20 NMSA 1978, as
enacted by Laws 1977, ch. 207, § 1, relating to rules and regulations for care of infants



born alive and for experimentation with aborted fetuses, effective March 27, 1979. For
former provisions, see the 1978 Original Pamphlet. For present provisions, see 24-9A-3
and 24-9A-4 NMSA 1978.

Injunction not precluded. - The state has authority to punish one who engages in the
practice of medicine without a license, but this remedy is not exclusive and does not
preclude injunction to protect the public health, morals, safety and welfare from
irreparable injury. State ex rel. Marron v. Compere, 44 N.M. 414, 103 P.2d 273 (1940).

Law reviews. - For article, "Constitutional Limitations on the Exercise of Judicial
Functions by Administrative Agencies,” see 7 Nat. Resources J. 599 (1972).

For comment, "Perspectives on the Abortion Decision,” see 9 N.M.L. Rev. 175 (1978-
79).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§88 125 to 130.

Constitutionality of statute prescribing conditions of practicing medicine or surgery as
affected by question of discrimination against particular school or method, 16 A.L.R.
709, 37 A.L.R. 680, 42 A.L.R. 1342, 54 A.L.R. 600.

Liability to patient for results of medical or surgical treatment by one not licensed as
required by law, 44 A.L.R. 1418, 57 A.L.R. 978.

Entrapment to commit offense of practicing medicine without license, 86 A.L.R. 272.

Corporation or individual not himself licensed, right of, to practice medicine or surgery
through licensed employees, 103 A.L.R. 1240.

Health service plan as violation of medical practice acts, 119 A.L.R. 1290.

One who fills prescriptions under reciprocal arrangement with physician or optometrist
as subject to charge of practice of medicine or optometry without license, 121 A.L.R.
1455.

Group medical and hospital service plan as illegal practice of medicine, 167 A.L.R. 327.
Constitutionality and construction of statutes or regulations prohibiting one who has no
license to practice medicine from owning, maintaining or operating an office therefor, 20

A.L.R.2d 808.

lllegal practice of medicine under statute, ordinance or other measure involving
chemical treatment of public water supply, 43 A.L.R.2d 453.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 28 to 33.



61-6-21. Continuing medical education; penalty. (Effective until July
1, 1998.)

A. The board may establish rules and regulations pertaining to continuing medical
education for physicians and continuing education for physician assistants.

B. The board may suspend the license or registration of any physician or physician
assistant who fails to comply with continuing medical education or continuing education
requirements, until such time as the requirements are fulfilled.

History: 1978 Comp., 8 61-6-21, enacted by Laws 1989, ch. 269, § 17.
ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Recompilations. - Laws 1989, ch. 269, 8§ 18 recompiles former 61-6-21 NMSA 1978,
relating to injunction to prevent practice without a license, as 61-6-22 NMSA 1978,
effective July 1, 1989.

61-6-22. Injunction to prevent practice without a license. (Effective
until July 1, 1998.)

The attorney general, the prosecuting attorney, the board or any citizen of any county
where any person engages in the practice of medicine as defined by the laws of New
Mexico without possessing a valid license to do so may, in accordance with the laws of
the state governing injunctions, maintain an action in the name of the state to enjoin
such person from engaging in the practice of medicine until a valid license to practice
medicine is secured from the board. Any person who has been so enjoined who violates
the injunction shall be punished for contempt of court. Provided, however, the injunction
shall not relieve the person practicing medicine without a valid license from criminal
prosecution therefor as provided by law, but such remedy by injunction shall be in
addition to any remedy now provided for criminal prosecution of such offender. In
charging any person in a petition for injunction or in an information or indictment with a
violation of law by practicing medicine without a valid license, it is sufficient to charge
that the person did, on a certain day and in a certain county, engage in the practice of
medicine without having a valid license without alleging any further or more particular
facts.

History: 1953 Comp., 8 67-5-15; Laws 1969, ch. 46, § 10; 1978 Comp., § 61-6-21,
recompiled as § 61-6-22 by Laws 1989, ch. 269, § 18.

ANNOTATIONS

Delayed repeals. - See 61-6-35 NMSA 1978.



Cross-references. - For penalty for practicing medicine without a license, see 61-6-18
NMSA 1978.

For injunctions, see Rules 1-065 and 1-066 NMRA 1997.

The 1989 amendment, effective July 1, 1989, renumbered this section which formerly
was 61-6-21 NMSA 1978, corrected a misspelling in the section heading, substituted
"the board" for "the board of medical examiners" in two places in the first sentence, and
made numerous minor stylistic changes.

Compiler's note. - Laws 1989, ch. 269, § 32 repeals former 61-6-22 NMSA 1978, as
amended by Laws 1987, ch. 204, § 1, relating to annual registration fees, effective July
1, 1989. For former provisions, see 1986 Replacement Pamphlet. For present
comparable provisions, see 61-6-19 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons,
and Other Healers § 122.

43A C.J.S. Injunctions § 242.

61-6-23. Investigation; subpoena. (Effective until July 1, 1998.)

For the purpose of investigating complaints against physicians or physician assistants

licensed or registered under the provisions of Chapter 61, Article 6 NMSA 1978, the

board may issue investigative subpoenas prior to the issuance of a notice of

contemplated action as set forth in Section 61-1-4 NMSA 1978.

History: 1978 Comp., 8 61-6-23, enacted by Laws 1989, ch. 269, § 19.
ANNOTATIONS

Delayed repeals. - See 61-6-35 NMSA 1978.

Recompilations. - Laws 1989, ch. 269, § 23 recompiles former 61-6-23 NMSA 1978,

relating to issuance and display of registration certificate, as 61-6-27 NMSA 1978,
effective July 1, 1989.

61-6-24. Limitations on actions. (Effective until July 1, 1998.)

A. No action that would have any of the effects specified in Sections 61-6-8 and 61-6-15
NMSA 1978 may be initiated by the board later than two years after it is brought to the
board's attention.

B. The time limitation contained in Subsection A of this section shall be tolled by any
civil or criminal litigation in which the licensee or applicant is a party arising substantially



from the same facts, conduct, transaction or transactions which would be the basis of
the board's decision.

History: 1978 Comp., 8 61-6-24, enacted by Laws 1989, ch. 269, § 20.
ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Recompilations. - Laws 1989, ch. 269, 8§ 24 recompiles former 61-6-24 NMSA 1978,
relating to practitioners changing location or beginning practice, as 61-6-28 NMSA
1978, effective July 1, 1989.

61-6-25. False statement; penalty. (Effective until July 1, 1998.)

Any person making a false statement under oath or a false affidavit shall be guilty of a
fourth degree felony and upon conviction shall be sentenced in accordance with the
Criminal Sentencing Act [Chapter 31, Article 18 NMSA 1978] to eighteen months
imprisonment and, in the sentencing court's discretion, to a fine of not more than five
thousand dollars ($5,000).

History: 1978 Comp., 8 61-6-25, enacted by Laws 1989, ch. 269, § 21.
ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Compiler's note. - Laws 1989, ch. 269, § 32 repeals former 61-6-25 NMSA 1978, as
amended by Laws 1969, ch. 46, § 14, relating to publication and distribution of lists of
registrants, effective July 1, 1989. For former provisions, see 1986 Replacement
Pamphlet. For present comparable provisions, see 61-6-29 NMSA 1978.

61-6-26. Triennial renewal fees; penalty for failure to renew license.
(Effective until July 1, 1998.)

A. Before July 1 of every third year, every licensed practitioner of medicine in this state
shall have applied for a certificate of triennial renewal of license for the ensuing three
years. The board may establish a method to provide for staggered triennial renewal
terms and may prorate triennial renewal fees and impaired physicians fees until
staggered triennial renewal is established. The fact that a practitioner has not received a
renewal form from the board shall not relieve him of the duty to renew his license nor
shall such omission on the part of the board operate to exempt him from the penalties
provided by Chapter 61, Article 6 NMSA 1978 for failure to renew his license.

B. All licensed practitioners shall pay a triennial renewal fee and impaired physicians fee
as provided in Section 61-6-19 NMSA 1978 and all practitioners shall re turn the



completed renewal form together with the renewal fee and proof of continuing medical
education.

C. Each application for triennial renewal of license shall state the practitioner's full
name, business address, the date and number of his license and all other information
requested by the board.

D. Any practitioner who fails to submit his application for triennial renewal on or before
July 1 but who submits his application for triennial renewal within forty-five days
thereafter shall be assessed a late fee as provided in Section 61-6-19 NMSA 1978.

E. Any practitioner who fails to submit application for triennial renewal between forty-five
and ninety days of the July 1 deadline shall be assessed a cumulative late fee as
provided in Paragraphs (5) and (6) of Subsection A of Section 61-6-19 NMSA 1978.

F. The board may, in its discretion, summarily suspend for nonpayment of fees the
license of any practitioner who has failed to renew his license within ninety days of July
1.

History: 1978 Comp., 8 61-6-26, enacted by Laws 1989, ch. 269, § 22.
ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Recompilations. - Laws 1989, ch. 269, § 26 recompiles former 61-6-26 NMSA 1978,
relating to fees and other requirements for delinquent registrants, as 61-6-30 NMSA
1978, effective July 1, 1989.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers §8 35 to 38; 73 C.J.S. Public Administrative Law and
Procedure 8§88 60, 100.

61-6-27. Issuance and display of renewal certificate. (Effective until
July 1, 1998.)

The board shall issue to each duly licensed practitioner, upon his application in
accordance with the provisions of the Medical Practice Act [this article] and upon
payment of the appropriate fees and upon documentation of continuing education
requirements, a certificate of triennial renewal, under the seal of the board, for the
ensuing three years. The certificate of renewal shall contain the practitioner's name, his
business address, the date and number of his license to practice and such other
information as the board deems advisable. The certificate of triennial renewal shall, at
all times, be displayed conspicuously in the principal office or practice location of the
practitioner to whom it has been issued.



History: 1941 Comp., § 51-2802, enacted by Laws 1945, ch. 74, § 2; 1953 Comp., §
67-5-18; Laws 1969, ch. 46, § 12; 1978 Comp., § 61-6-23, recompiled as § 61-6-27 by
Laws 1989, ch. 269, § 23.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-27 NMSA 1978; substituted "renewal certificate" for "registration certificate" in
the catchline; divided the former first sentence into the present first two sentences; in
the first sentence, substituted "in accordance with the provisions of the Medical Practice
Act and upon payment of the appropriate fees and upon documentation of continuing
education requirements” for "in accordance with the provisions of Sections 67-5-1
through 67-5-23 NMSA 1953", "certificate of triennial renewal" for "certificate of annual
registration”, and "for the ensuing three years" for "for the ensuing year and ending
December 31st of that year"; in the second sentence, substituted "certificate of renewal"
for "certificate of registration”; in the last sentence, substituted "certificate of triennial
renewal” for "certificate of annual registration” and "the principal office of practice
location" for "the office"; and made minor stylistic changes throughout the section.

Compiler's note. - Laws 1989, ch. 269, § 32 repeals former 61-6-27 NMSA 1978, as
amended by Laws 1961, ch. 11, § 3, relating to disposal of registration fees, effective
July 1, 1989. For former provisions, see 1986 Replacement Pamphlet. For present
comparable provisions, see 61-6-19 NMSA 1978.

61-6-28. Practitioners changing location or beginning practice.
(Effective until July 1, 1998.)

Any practitioner who changes the location of his office or residence during the period
between any two triennial renewal dates shall, before doing so, notify the board of such
change. Any person who desires to begin the practice of medicine and surgery in this
state shall, before beginning such practice, register and pay the triennial renewal fee for
that year as provided in the Medical Practice Act [this article].

History: 1941 Comp., 8 51-2803, enacted by Laws 1945, ch. 74, § 3; 1953 Comp., 8
67-5-19; Laws 1969, ch. 46, § 13; 1978 Comp., 8§ 61-6-24, recompiled as § 61-6-28 by
Laws 1989, ch. 269, § 24.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-24 NMSA 1978, and substituted "triennial renewal” for "annual registration” in



both sentences and "the Medical Practice Act" for "Sections 67-5-1 through 67-5-23
NMSA 1978" in the second sentence.

Compiler's note. - Laws 1989, ch. 269, § 32 repeals former 61-6-28 NMSA 1978, as
amended by Laws 1969, ch. 46, § 16, relating to the penalty for failure to register,
effective July 1, 1989. For former provisions, see 1986 Replacement Pamphlet. For
present comparable provisions, see 61-6-26 NMSA 1978.

61-6-29. Publication and distribution of lists of registrants.
(Effective until July 1, 1998.)

The board shall publish annually a printed list of all practitioners registered under the
Medical Practice Act [this article]. The board shall distribute the published listing to
practicing physicians licensed under that act, to each district attorney's office, to the
attorney general and to other interested parties as the board sees fit.

History: 1978 Comp., 8 61-6-29, enacted by Laws 1989, ch. 269, § 25.
ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

Repeals and reenactments. - Laws 1989, ch. 269, § 25 repeals former 61-6-29 NMSA
1978, as enacted by Laws 1961, ch. 130, § 1, relating to suspension of license for
mental illness, and enacts the above section, effective July 1, 1989. For provisions of
former section, see 1986 Replacement Pamphlet.

61-6-30. Restoration of good standing; fees and other requirements
for delinquent registrants. (Effective until July 1, 1998.)

A. Before restoring to good standing a license or certificate of registration which has
been in a revoked, suspended or inactive status for any cause for more than two years,
the board may require the applicant to pass an oral or written examination, or both, to
determine his present fitness to resume practice and may impose conditions in its
discretion.

B. The authority of the board to impose terms and conditions includes, but is not limited
to, the following:

(1) requiring the applicant to obtain additional training and to pass an examination upon
completion of such training; or

(2) restricting or limiting the extent, scope or type of practice of the applicant.



C. The board shall also consider the moral background and the activities of the
applicant during the period of suspension or inactivity.

D. If the board in its discretion determines that the applicant is qualified to be reissued a
license or certificate of registration in good standing, the applicant shall also pay to the
board all fees for the current and all delinquent years.

History: 1953 Comp., 8 67-5-21; Laws 1969, ch. 46, § 15; 1978 Comp., § 61-6-26,
recompiled as 8§ 61-6-30 by Laws 1989, ch. 269, § 26.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-26 NMSA 1978; in the catchline, inserted "Restoration of good standing"; in
Subsection A, inserted "license or", "revoked", and "and may impose conditions in its
discretion" and deleted "state medical" preceding "board"; in the introductory language
of Subsection B, inserted "but is not limited to"; in Subsection D, inserted "license or"
and substituted "all fees" for "the regular annual registration fee"; and made minor
stylistic changes.

Compiler's note. - Laws 1989, ch. 269, § 32 repeals former 61-6-30 NMSA 1978, as
enacted by Laws 1961, ch. 130, 8§ 2, relating to clerk of court's order of commitment
establishing mental illness of licensee, effective July 1, 1989. For former provisions, see
1986 Replacement Pamphlet.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons,
and Other Healers § 79.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 52; 73 C.J.S.
Public Administrative Law and Procedure 88 27, 28.

61-6-31. Disposition of funds; board of medical examiners fund
created; method of payments. (Effective until July 1, 1998.)

A. There is created the "board of medical examiners fund".

B. All funds received by the board and money collected under the Medical Practice Act
[this article], the Physician Assistant Act [61-6-7 to 61-6-10 NMSA 1978] and the
Impaired Physician [Health Care Provider] Act [Chapter 61, Article 7 NMSA 1978] shall
be deposited with the state treasurer, who shall place the same to the credit of the
medical examiners fund.

C. All payments out of the fund shall be made on vouchers issued and signed by the
secretary-treasurer of the board or his designee upon warrants drawn by the



department of finance and administration in accordance with the budget approved by
that department.

D. All amounts in the board of medical examiners fund shall be subject to the order of
the board and shall be used only for the purpose of meeting necessary expenses
incurred in:

(1) the performance of the provisions of the Medical Practice Act, the Physician
Assistant Act and the Impaired Physician Act and the duties and powers imposed
thereby; and

(2) the promotion of medical education and standards in this state within the budgetary
limits.

E. All funds which may have accumulated to the credit of the board under any previous
law shall be transferred to the medical examiners fund and shall continue to be
available for use by the board in accordance with the provisions of the Medical Practice
Act, the Physician Assistant Act and the Impaired Physician Act. All money unused at
the end of the fiscal year shall not revert, but shall remain in the medical examiners fund
for use in accordance with the provisions of the Medical Practice Act, the Physician
Assistant Act and the Impaired Physician Act.

F. The secretary-treasurer and any employee of the board who handles money or who
certifies the receipt or disbursal of money received by the board shall, within thirty days
after election or employment by the board, execute a bond in accordance with the
provisions of the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978] conditioned on the
faithful performance of the duties of the office or position and on an accounting of all
funds coming into his hands.

History: 1978 Comp., 8 61-6-31, enacted by Laws 1989, ch. 269, § 27.
ANNOTATIONS

Delayed repeals. - See 61-6-35 NMSA 1978.

Bracketed material. - The bracketed phrase "health care provider" in Subsection B was

inserted by the compiler since the 1995 amendment to 61-7-1 NMSA 1978 changed the

name of the act. The bracketed material was not enacted by the legislature and is not a

part of the law.

Recompilations. - Laws 1989, ch. 269, § 28 recompiles former 61-6-31 NMSA 1978,

relating to termination of suspension and restoration of suspended license, as 61-6-32
NMSA 1978, effective July 1, 1989.

61-6-32. Termination of suspension of license for mental iliness;
restoration; terms and conditions. (Effective until July 1, 1998.)



A. A suspension under Paragraph (25) of Subsection D of Section 61-6-15 NMSA 1978
may, in the discretion of the board, be terminated, but the suspension shall continue
and the board shall not restore to the former practitioner the privilege to practice
medicine and surgery in this state until:

(1) the board receives competent evidence that the former practitioner is not mentally ill;
and

(2) the board is satisfied, in the exercise of its discretion and with due regard for the
public interest, that the practitioner's former privilege to practice medicine and surgery
may be safely restored.

B. If the board, in the exercise of its discretion, determines that the practitioner's former
privilege to practice medicine may be safely restored, it may restore such privilege upon
whatever terms and conditions it deems advisable. If the practitioner fails, refuses or
neglects to abide by the terms and conditions, his license to practice medicine may, in
the discretion of the board, be again suspended indefinitely.

History: 1953 Comp., 8 67-5-26, enacted by Laws 1961, ch. 130, 8§ 3; 1978 Comp., §
61-6-31, recompiled as 8§ 61-6-32 by Laws 1989, ch. 269, § 28.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1989 amendment, effective July 1, 1989, renumbered this section, which formerly
was 61-6-31 NMSA 1978; added the catchline; designated the formerly undesignated
introductory paragraph as Subsection A, substituting therein "under Paragraph (25) of
Subsection D of Section 61-6-15 NMSA 1978" for "under Section 1 of this act"”;
redesignated former Subsections A and B as present Subsections A(1) and A(2),
respectively, and former Subsection C as present Subsection B, deleting "and surgery"
following "medicine” in both sentences therein; and made minor stylistic changes.

Recompilations. - Laws 1989, ch. 269, 8§ 31 recompiles former 61-6-32 NMSA 1978,
relating to termination of agency life, as 61-6-35 NMSA 1978, effective July 1, 1989.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers § 52.

61-6-33. Licensure status. (Effective until July 1, 1998.)

Upon a verified written request, any practitioner licensed under the Medical Practice Act
[this article] may request his license be put in retirement or voluntary lapsed status.
Upon request for reinstatement of active status, the board may impose conditions as
provided in Section 61-6-29 NMSA 1978.



History: 1978 Comp., 8 61-6-33, enacted by Laws 1989, ch. 269, § 29.
ANNOTATIONS

Delayed repeals. - See 61-6-35 NMSA 1978.

61-6-34. Protected actions; communication. (Effective until July 1,
1998.)

A. No current or former member of the board, officer, administrator, staff member,
committee member, examiner, representative, agent, employee, consultant, witness or
any other person serving or having served the board shall bear liability or be subject to
civil damages or criminal prosecutions for any action or omission undertaken or
performed within the scope of the board's duties.

B. All written and oral communications made by any person to the board relating to
actual and potential disciplinary action shall be confidential communications and are not
public records for the purposes of the Inspection of Public Records Act [Chapter 14,
Article 2 NMSA 1978]. All data, communications and information acquired by the board
relating to actual or potential disciplinary action shall not be disclosed except to the
extent necessary to carry out the board's purposes or in a judicial appeal from the
board's actions.

C. No person or legal entity providing information to the board, whether as a report, a
complaint or testimony, shall be subject to civil damages or criminal prosecutions.

History: 1978 Comp., 8 61-6-34, enacted by Laws 1989, ch. 269, § 30; 1994, ch. 80, §
12.

ANNOTATIONS
Delayed repeals. - See 61-6-35 NMSA 1978.

The 1994 amendment, effective May 18, 1994, added "current or former," added
language beginning with "officer" and ending with "served the board," added "or
omission," and substituted "scope of the board's duties" for "proper functions of the
board" in Subsection A.

Inspection of Public Records Act. - The reference to the Inspection of Public Records
Act in the first sentence in Subsection B is apparently to Article 2 of Chapter 14 NMSA
1978.

61-6-35. Termination of agency life; delayed repeal. (Effective until
July 1, 1998.)



The New Mexico board of medical examiners is terminated on July 1, 1997 pursuant to
the Sunset Act [12-9-11 to 12-9-21 NMSA 1978]. The board shall continue to operate
according to the provisions of Chapter 61, Article 6 NMSA 1978 until July 1, 1998.
Effective July 1, 1998, Article 6 of Chapter 61 NMSA 1978 is repealed.

History: 1978 Comp., 8 61-6-32, enacted by Laws 1979, ch. 40, § 2; 1981, ch. 241, §
20; 1985, ch. 87, 8 5; 1978 Comp., § 61-6-32, recompiled as 8§ 61-6-35 by Laws 1989,
ch. 269, § 31; 1991, ch. 189, § 10.

ANNOTATIONS

The 1989 amendment, effective July 1, 1989, recompiled former 61-6-32 NMSA 1978
as the above section.

The 1991 amendment, effective June 14, 1991, substituted "July 1, 1997" for "July 1,

1991" in the first sentence and substituted "July 1, 1998" for "July 1, 1992" in the
second and third sentences.

ARTICLE 7
IMPAIRED HEALTH CARE PROVIDER

61-7-1. Short title.

Chapter 61, Article 7 NMSA 1978 may be cited as the "Impaired Health Care Provider
Act".

History: 1953 Comp., 8§ 67-42-1, enacted by Laws 1976, ch. 3, 8 1; recompiled as 1953
Comp., 8 67-8A-1; 1995, ch. 96, § 1.

ANNOTATIONS

The 1995 amendment, effective June 16, 1995, rewrote this section which read "This
act may be cited as the 'Impaired Physician Act™.

Law reviews. - For article, "Medical Malpractice Legislation in New Mexico," see 7
N.M.L. Rev. 5 (1976-77).

61-7-2. Definition.

As used in the Impaired Health Care Provider Act [this article], "board" means the
boards that license, register or certify health care providers.

History: 1953 Comp., 8§ 67-42-2, enacted by Laws 1976, ch. 3, § 2; recompiled as 1953
Comp., 8 67-8A-2; 1995, ch. 96, § 2.



ANNOTATIONS

The 1995 amendment, effective June 16, 1995, rewrote this section which read "As
used in the Impaired Physician Act, 'board’ means the board of medical examiners or
the board of osteopathic medical examiners".

61-7-3. Grounds for restriction, suspension or revocation of
license; registration or certification.

The license, registration or certification of any health care provider to practice in this
state shall be subject to restriction, suspension or revocation in case of inability of the
health care provider to practice with reasonable skill or safety to patients by reason of
one or more of the following:

A. mental illness;

B. physical illness, including but not limited to deterioration through the aging process or
loss of motor skill; or

C. habitual or excessive use or abuse of drugs, as defined in the Controlled Substances
Act [30-31-1 NMSA 1978], or alcohol.

History: 1953 Comp., 8 67-42-3, enacted by Laws 1976, ch. 3, § 3; recompiled as 1953
Comp., 67-8A-3; 1995, ch. 96, § 3.

ANNOTATIONS

Cross-references. - For refusal, revocation or suspension of license generally, see 61-
6-15 NMSA 1978.

For suspension of license for mental illness, see 61-6-32 NMSA 1978.

The 1995 amendment, effective June 16, 1995, inserted "registration or certification™ in
the section heading and in the introductory paragraph; substituted "health care provider"
for "physician" and "licensee" throughout the section; and deleted "medicine” following
"practice" in two places.

Controlled Substances Act. - See 30-31-1 NMSA 1978 and notes thereto.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 80, 90, 100.

Validity of statute providing for revocation of license of physician or surgeon, 5 A.L.R.
94, 79 A.L.R. 323.



Liquor law, violation of, as infamous crime or offense involving moral turpitude for which
physician's license may be revoked, 40 A.L.R. 1049, 71 A.L.R. 217.

Grounds for revocation of valid license of physician or surgeon, 54 A.L.R. 1504, 82
A.L.R.1184.

Conviction as proof of ground for revocation or suspension of license of physician or
surgeon where conviction as such is not an independent cause, 167 A.L.R. 228.

Necessity of expert evidence in proceeding for revocation or suspension of license of
physician, surgeon, or dentist, 74 A.L.R.4th 969.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 38, 39.

61-7-4. Health care provider boards; additional powers and duties.

A. If the board has reasonable cause to believe that a health care provider licensed,
registered or certified to practice in this state is unable to practice with reasonable skill
and safety to patients because of a condition described in Section 61-7-3 NMSA 1978,
the board shall appoint an examining committee as described in Subsection B of this
section to examine the health care provider and shall, following the examination, take
appropriate action within the provisions of the Impaired Health Care Provider Act [this
article].

B. The appropriate board shall designate three licensed health care providers to be
members of an examining committee.

History: 1953 Comp., 8 67-42-4, enacted by Laws 1976, ch. 3, § 4; recompiled as 1953
Comp., 8 67-8A-4; 1991, ch. 148, § 5; 1993, ch. 326, § 1; 1995, ch. 96, § 4.

ANNOTATIONS

The 1991 amendment, effective June 14, 1991, added "New Mexico" at the beginning
of the section heading; in Subsection A, substituted "Section 61-7-3 NMSA 1978" for
"Section 3 of the Impaired Physician Act", substituted "the Impaired Physician Act" for
"the Act" at the end of the Subsection and made minor stylistic changes, and rewrote
Subsection B.

The 1993 amendment, effective June 18, 1993, made stylistic changes near the middle
of Subsection A and rewrote the first sentence of Subsection B.

The 1995 amendment, effective June 16, 1995, substituted "Health care provider
boards" for "New Mexico Board of Medical Examiners; board of osteopathic medical
examiners" in the section heading; substituted "health care provider" for "physician”
throughout the section; in Subsection A, inserted "registered or certified" near the
beginning, deleted "medicine" following "practice" in two places, and made a minor



stylistic change; in Subsection B, inserted "appropriate”, and deleted a former second
sentence which read "The examining committee shall include at least one psychiatrist if
a question of mental iliness is involved".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 73 C.J.S. Public Administrative Law and
Procedure 88 49 to 86.

61-7-5. Examination by committee.

A. The examining committee assigned to examine a health care provider pursuant to
referral by the board as provided in Section 61-7-4 NMSA 1978 shall conduct an
examination of the health care provider for the purpose of determining the health care
provider's fitness to practice with reasonable skill or safety to patients, either on a
restricted or unrestricted basis, and shall report its findings and recommendations to the
board. The findings and recommendations shall be based on findings by the examining
committee that the health care provider examined possesses one or more of the
impairments set forth in Section 61-7-3 NMSA 1978 and such impairment does, in fact,
affect the ability of the health care provider to skillfully or safely practice. The examining
committee shall order the health care provider to appear before it for examination and
give the health care provider ten days' notice of time and place of the examination,
together with a statement of the cause for examination. Notice shall be served upon the
health care provider either personally or by registered or certified mail with return receipt
requested.

B. If an examining committee, in its discretion, deems a mental or physical examination
of the health care provider necessary to its determination of the fitness of the health
care provider to practice, the committee shall order the health care provider to submit to
such examination. Any person licensed, registered or certified to practice in this state
shall, by so practicing or by making or filing of registration to practice in this state, be
deemed to have:

(1) given consent to submit to mental or physical examination when so directed by an
examining committee; and

(2) waived all objections to the admissibility of an examining committee's report to the
board on the grounds of privileged communication.

C. Any health care provider ordered to an examination before an examining committee
pursuant to the provisions of Subsection A of this section may present the results of an
independent mental or physical examination to the committee.

D. Any health care provider who submits to a diagnostic mental or physical examination
as ordered by an examining committee shall have a right to designate another health
care provider to be present at the examination and make an independent report to the
board.



E. Failure of a health care provider to comply with an examining committee order made
pursuant to provisions of Subsection B of this section to appear before it for examination
by the committee or to submit to mental or physical examination under this section shall
be reported by the committee to the board and, unless due to circumstances beyond the
control of the health care provider, shall be grounds for the immediate and summary
suspension by the board of the health care provider's license, registration or certification
to practice in this state until the further order of the board.

History: 1953 Comp., 8 67-42-5, enacted by Laws 1976, ch. 3, 8 5; recompiled as 1953
Comp., § 67-8A-5; 1993, ch. 326, 8§ 2; 1995, ch. 96, § 5.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, in Subsection A, substituted
"examination” for "hearing" in two places in the third sentence and made stylistic
changes throughout; in Subsection B, deleted "annual" before "registration” in the
introductory language of the second sentence; designated the former last sentence of
Subsection B as Subsection C and rewrote the sentence; redesignated former
Subsections C and D as Subsections D and E; and substituted "examination by the
committee” for "hearing" in Subsection E.

The 1995 amendment, effective June 16, 1995, substituted "health care provider" for
"physician” throughout the section; deleted "medicine" following "practice" throughout
the section; inserted "registered or certified" and "registration or certification" in the
second sentence of Subsection B and near the end of Subsection E, respectively; and
made stylistic changes throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 73 C.J.S. Public Administrative Law and
Procedure § 60.

61-7-6. Voluntary restriction of licensure.

A health care provider may request in writing to the board a restriction of the license,
registration or certification to practice. The board may grant the request for restriction
and shall have authority, if it deems appropriate, to attach conditions to the license,
registration or certification of the health care provider to practice within specified
limitations and waive the commencement of any proceeding pursuant to provisions of
Section 61-7-8 NMSA 1978. Removal of a voluntary restriction on licensure to practice
shall be subject to the procedure for reinstatement of license, registration or certification
in Section 61-7-9 NMSA 1978.

History: 1953 Comp., § 67-42-6, enacted by Laws 1976, ch. 3, 8 6; recompiled as 1953
Comp., § 67-8A-6; 1993, ch. 326, § 3; 1995, ch. 96, § 6.

ANNOTATIONS



The 1993 amendment, effective June 18, 1993, made stylistic changes throughout the
section.

The 1995 amendment, effective June 16, 1995, substituted "health care provider" for
"physician” in two places; inserted "registration or certification” in three places; deleted
"medicine” following "practice" in two places; and made minor stylistic changes
throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 32.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 27.

61-7-7. Report to the board; action.

A. An examining committee shall report to the board its findings on the examination of
the person as provided in Section 61-7-5 NMSA 1978, the determination of the
committee as to the fithess of the person to engage in practice with reasonable skill or
safety to patients, either on a restricted or unrestricted basis, and any management that
the committee may recommend. Recommendation by the committee shall be advisory
only and shall not be binding on the board.

B. The board may accept or reject any finding, determination or recommendation of an
examining committee regarding a health care provider's ability to continue to practice
with or without any restriction on the license, registration or certification or may refer the
matter back to an examining committee for further examination and report.

C. In the absence of a voluntary agreement by a health care provider as provided in
Section 61-7-6 NMSA 1978 for restriction of the license, registration or certification of
the person to practice, any person shall be entitled to a hearing under and in
accordance with the procedure contained in the Uniform Licensing Act [61-1-1 to 61-1-
31 NMSA 1978] before the board and a determination on the evidence as to whether
restriction, suspension or revocation of license, registration or certification shall be
imposed.

History: 1953 Comp., 8 67-42-7, enacted by Laws 1976, ch. 3, § 7; recompiled as 1953
Comp., 8 67-8A-7; 1993, ch. 326, § 4; 1995, ch. 96, § 7.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, made stylistic changes in Subsections
A and C, and rewrote Subsection B.

The 1995 amendment, effective June 16, 1995, substituted "person” for "physician”
throughout the section; deleted "medicine"” following "practice" in three places;
substituted "health care provider" for "physician” throughout the section; inserted



"registration or certification" in Subsection B and in two places in Subsection C; and
made stylistic changes throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 73 C.J.S. Public Administrative Law and
Procedure 8§ 60.

61-7-8. Proceedings.

A. The board may formally proceed against a health care provider under the Impaired
Health Care Provider Act [this article] in accordance with the procedures contained in
the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978].

B. At the conclusion of a hearing, the board shall make the following findings:

(1) whether the health care provider is impaired by one of the grounds for restriction,
suspension or revocation listed in Section 61-7-3 NMSA 1978;

(2) whether the impairment, if found in Paragraph (1) of this subsection, does in fact
limit the health care provider's ability to practice skillfully or safely;

(3) to what extent the impairment limits the health care provider's ability to practice
skillfully or safely and whether the board finds that the impairment is such that the
health care provider's license, registration or certification should be suspended, revoked
or restricted; and

(4) if the finding in Paragraph (3) of this subsection recommends suspension or
restriction of the health care provider's ability to practice, the board shall make specific
recommendations as to the length and nature of the suspension or restriction and shall
recommend how the suspension or restriction shall be carried out and supervised.

C. At the conclusion of a hearing, the board shall make a determination of the merits
and may order one or more of the following:

(1) placement of the health care provider on probation on such terms and conditions as
it deems proper for the protection of the public;

(2) suspension or restriction of the license of the health care provider to practice for the
duration of the impairment;

(3) revocation of the license, registration or certification of the health care provider to
practice; or

(4) reinstatement of the health care provider's license, registration or certification to
practice without restriction.



D. The board may temporarily suspend the license, registration or certification of any
health care provider without a hearing, simultaneously with the institution of proceedings
under the Impaired Health Care Provider Act or the Uniform Licensing Act, if it finds that
the evidence in support of the examining committee's determination is clear and
convincing and that the health care provider's continuation in practice would constitute
an imminent danger to public health and safety. The health care provider shall be
entitled to a hearing to set aside the suspension no later than sixty days after the
license is suspended.

E. Neither the record of the proceeding nor any order entered against a health care
provider may be used against the health care provider in any other legal proceeding
except upon judicial review as provided in Section 61-7-10 NMSA 1978.

History: 1953 Comp., § 67-42-8, enacted by Laws 1976, ch. 3, § 8; recompiled as 1953
Comp., § 67-8A-8; 1993, ch. 326, § 5; 1995, ch. 96, § 8.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, made stylistic changes throughout the
section.

The 1995 amendment, effective June 16, 1995, substituted "health care provider" for
"physician” throughout the section; inserted "registration or certification" in four places;
in Subsection D, inserted "Impaired Health Care Provider Act or the" in the first
sentence and added the second sentence; and made stylistic changes throughout the
section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 102 to 116.

Applicability of statute of limitations or doctrine of laches to proceeding to revoke or
suspend license to practice medicine, 51 A.L.R.4th 1147.

Necessity of expert evidence in proceeding for revocation or suspension of license of
physician, surgeon, or dentist, 74 A.L.R.4th 969.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 8§ 50; 73A Public
Administrative Law and Procedure 88 115 to 171.

61-7-9. Reinstatement of license.

A health care provider whose license, registration or certification has been restricted,
suspended or revoked pursuant to provisions of the Impaired Health Care Provider Act
[this article], voluntarily or by action of the board, shall have a right, at reasonable
intervals, to petition for reinstatement and to demonstrate that the health care provider
can resume the competent practice with reasonable skill and safety to patients. Petition



shall be made in writing and on a form prescribed by the board. Action of the board on
the petition shall be initiated by referral to and examination by an examining committee
pursuant to the provisions of Sections 61-7-4 and 61-7-5 NMSA 1978. The board may,
in its discretion and upon written recommendation of the examining committee, restore
the license, registration or certification of the health care provider on a general or limited
basis.

History: 1953 Comp., 8 67-42-9, enacted by Laws 1976, ch. 3, § 9; recompiled as 1953
Comp., 8 67-8A-9; 1993, ch. 326, § 6; 1995, ch. 96, § 9.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, made stylistic changes throughout the
section.

The 1995 amendment, effective June 16, 1995, substituted "health care provider" for
"physician” throughout the section; inserted "registration or certification™ in two places;
and made minor stylistic changes throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§88 74 to 120.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 52.
61-7-10. Judicial review.

All orders of the board made pursuant to provisions of Subsection C of Section 61-7-8
NMSA 1978 shall be subject to judicial review as provided for in the Uniform Licensing
Act [61-1-1 to 61-1-31 NMSA 1978]. The decision of the board shall not be stayed or
enjoined pending review by a district court but may be stayed or enjoined pending
review by the court of appeals or the New Mexico supreme court.

History: 1953 Comp., 8 67-42-10, enacted by Laws 1976, ch. 3, § 10; recompiled as
1953 Comp., 8§ 67-8A-10; 1993, ch. 326, § 7; 1995, ch. 96, § 10.

ANNOTATIONS

The 1993 amendment, effective June 18, 1993, made stylistic changes throughout the
section.

The 1995 amendment, effective June 16, 1995, in the first sentence, substituted "made
pursuant to provisions of" for "under" and made a related stylistic change.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 117, 118.



70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 25, 51.
61-7-11. Protected action and communication.

There shall be no liability on the part of and no action for damages against:

A. any member of an examining committee of the board for any action undertaken or
performed by such member within the scope of the functions or such committee or
board under the Impaired Health Care Provider Act [this article] when acting in good
faith and in the reasonable belief that the action taken is warranted; or

B. any person providing information to an examining committee or to the board in good
faith in the reasonable belief that the information is accurate.

History: 1953 Comp., 8§ 67-42-11, enacted by Laws 1976, ch. 3, 8 11; recompiled as
1953 Comp., 8 67-8A-11; 1993, ch. 326, § 8; 1995, ch. 96, § 11.

ANNOTATIONS

The 1995 amendment, effective June 16, 1995, rewrote the section which read "There
shall be no liability on the part of and no action for damages against any person
providing information to the committee or to the board in good faith in the reasonable
belief that the information is accurate".

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 88 358 to 370.

Malice as ground of attack on or relief from acts or regulations of public officers in
exercise of discretionary powers, 57 A.L.R. 208.

73 C.J.S. Public Administrative Law and Procedure § 15.

61-7-12. Impaired health care provider treatment program.

A. The board has the authority to enter into an agreement to implement an impaired
health care provider treatment program.

B. For the purposes of this section, "impaired health care provider treatment program”
means a program of care and rehabilitation services provided by those organizations
authorized by the board to provide for the detection, intervention and monitoring of
impaired health care providers.

History: 1978 Comp., 8 61-7-12, enacted by Laws 1987, ch. 204, § 2; 1995, ch. 96, §
12.

ANNOTATIONS



The 1995 amendment, effective June 16, 1995, substituted "health care provider" for
"physician” in the section heading and in three places in the text of the section and
deleted "with a nonprofit corporation" following "agreement” in Subsection A.

ARTICLE 7A
NUTRITION AND DIETETICS PRACTICES

61-7A-1. Short title. (Effective until July 1, 1998.)

Sections 1 through 15 [61-7A-1 to 61-7A-15 NMSA 1978] of this act may be cited as the
"Nutrition and Dietetics Practice Act".

History: Laws 1989, ch. 387, § 1.
ANNOTATIONS

Delayed repeals. - See 61-7A-15 NMSA 1978.

61-7A-2. Legislative findings; purpose of act. (Effective until July 1,
1998.)

A. The legislature finds that the application of scientific knowledge relating to food plays
an important part in the treatment of disease and in the attainment and maintenance of
health. The legislature further finds that the rendering of dietetics services in institutions
and other settings requires trained and competent professionals.
B. The purpose of the Nutrition and Dietetics Practice Act [61-7A-1 to 61-7A-15 NMSA
1978] is to safeguard life and health and to promote the public welfare by providing for
the licensure and regulation of the persons engaged in the practice of nutrition and
dietetics in the state and by providing the consumer a means of identifying those
qualified to practice nutrition or dietetics.
History: Laws 1989, ch. 387, § 2.

ANNOTATIONS

Delayed repeals. - See 61-7A-15 NMSA 1978.

61-7A-3. Definitions. (Effective until July 1, 1998.)
As used in the Nutrition and Dietetics Practice Act [61-7A-1 to 61-7A-15 NMSA 1978]:

A. "association" means the American dietetic association;



B. "board" means the nutrition and dietetics practice board;

C. "commission" means the commission on dietetic registration that is a member of the
national commission on health certifying agencies, which national commission
establishes national standards of competence for individuals participating in the health
care delivery system;

D. "dietitian" means a health care professional who engages in nutrition or dietetics
practice and uses the title dietitian;

E. "nutrition or dietetics practice” means the integration and application of principles
derived from the sciences of nutrition, biochemistry, physiology, food management and
behavioral and social sciences to achieve and maintain human health through the
provision of nutrition care services;

F. "nutrition care services" means:

(1) assessment of the nutritional needs of individuals and groups and determining
resources and constraints in the practice setting;

(2) establishment of priorities, goals and objectives that meet nutritional needs in a
manner consistent with available resources and constraints;

(3) provision of nutrition counseling in health and disease,;
(4) development, implementation and management of nutrition care systems; and

(5) evaluation, adjustment and maintenance of appropriate standards of quality in food
and nutrition care;

G. "nutritional assessment” means the evaluation of the nutritional needs of individuals
and groups based upon appropriate biochemical, anthropometric, physical and dietary
data to determine nutrient needs and recommend appropriate nutritional intake,
including enteral and parenteral nutrition;

H. "nutrition counseling" means advising and assisting individuals or groups on
appropriate nutritional intake by integrating information from the nutritional assessment
with information on food and other sources of nutrients and meal preparation consistent
with cultural background and socioeconomic status;

l. "nutrition associate" means a health care professional who engages in nutrition or
dietetics practice under the supervision of a dietitian or nutritionist; and

J. "nutritionist” means a health care professional who engages in nutrition or dietetics
practice and uses the title nutritionist.



History: Laws 1989, ch. 387, § 3.
ANNOTATIONS

Delayed repeals. - See 61-7A-15 NMSA 1978.

61-7A-4. License required; exemptions. (Effective until July 1,
1998.)

A. After April 1, 1990, no person shall engage in nutrition or dietetics practice, or use or
include the titles or represent himself to be a dietitian, nutritionist or nutrition associate
unless he is licensed under the Nutrition and Dietetics Practice Act [61-7A-1 to 61-7A-
15 NMSA 1978].

B. Nothing in the Nutrition and Dietetics Practice Act is intended to:

(2) limit, interfere with or prevent any other licensed health care professional from
engaging in nutrition and dietetics practice within the limits of his licensure, except that
he shall not hold himself out as a dietitian, nutritionist or nutrition associate;

(2) limit, interfere with or prevent employees of state or federal agencies from using the
term "dietitian" or "nutritionist" as defined in state or federal personnel qualifications
where these terms are used in their job titles, except that the use of these terms shall be
limited to the period and practice of their employment with the state or federal agency
establishing those qualifications;

(3) prevent an individual who does not hold himself out as a dietitian, nutritionist or
nutrition associate from furnishing oral or written nutritional information on food, food
materials or dietary supplements or from engaging in the explanation to customers
about foods or food products in connection with the marketing and distribution of those
products;

(4) prevent any person from providing weight control services provided the program has
been reviewed by, consultation is available from and no program change can be
initiated without prior approval by a licensed dietitian or licensed nutritionist, a dietitian
or nutritionist licensed in another state which has licensure requirements at least as
stringent as the requirements for licensure under the Nutrition and Dietetics Practice
Act, or a dietitian registered by the commission;

(5) prevent a dietetic technician registered (DTR) from engaging in nutrition or dietetics
practice under the supervision of a licensed dietitian or licensed nutritionist;

(6) apply to or affect students of approved or accredited dietetics or nutrition training or
education programs who engage in nutrition or dietetics practice under the supervision
of a licensed dietitian or licensed nutritionist as a part of their approved or accredited
training or education program for the duration of that program; or



(7) interfere with or prevent persons recognized in their communities as curanderos or
medicine men from advising or ministering to people according to traditional practices,
as long as they do not hold themselves out to be dietitians, nutritionists or nutrition
associates.

History: Laws 1989, ch. 387, § 4.
ANNOTATIONS
Delayed repeals. - See 61-7A-15 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits §8
4, 14, 45 to 46; 39 Am. Jur. 2d Health § 25.

39A C.J.S. Health and Environment 88 37, 47; 53 C.J.S. Licenses 88 5, 7, 30, 37 to 40.

61-7A-5. Board created. (Effective until July 1, 1998.)

A. There is created the "nutrition and dietetics practice board", administratively attached
to the regulation and licensing department. The board shall consist of five members who
are New Mexico residents and who are appointed by the governor for staggered three-
year terms. Three members shall be licensed dietitians or nutritionists with at least three
years of nutrition or dietetics practice in New Mexico and two members shall represent
the public. There shall be at least one dietitian and at least one nutritionist on the board
at all times. The public members shall not have been licensed as a dietitian or
nutritionist or have any financial interest, direct or indirect, in the professions regulated.

B. Each member shall hold office until the expiration of the term for which appointed or
until a successor has been appointed. Vacancies shall be filled for the balance of the
unexpired term within ninety days of the vacancy by appointment by the governor.

C. No board member shall serve more than two full terms.

D. The board shall elect annually a chairman and such other officers as it deems
necessary. The board shall meet as often as necessary for the conduct of business, but
no less than twice a year. Meetings shall be called by the chairman or upon the written
request of two or more members of the board. Three members, at least two of whom
are professional members and at least one of whom is a public member, shall constitute
a quorum. Any member failing to attend, after proper notice, three consecutive meetings
shall automatically be removed as a board member.

E. The members of the board shall be reimbursed as provided for nonsalaried public
officers in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and shall
receive no other compensation, perquisite or allowance.

History: Laws 1989, ch. 387, § 5; 1996, ch. 51, § 1.



ANNOTATIONS
Delayed repeals. - See 61-7A-15 NMSA 1978.
The 1996 amendment, effective March 5, 1996, in Subsection A, substituted “five" for
"seven" in the second sentence, inserted "licensed" and substituted "two" for "four" in
third sentence and rewrote the fourth sentence; deleted former Subsection B relating to
initial appointments to the board and redesignated the following subsections
accordingly; and in Subsection D, substituted "two" for "three" in the third sentence,

substituted "Three" for "Four" and "one" for "two" in the fourth sentence and added the
last sentence.

61-7A-6. Board; duties. (Effective until July 1, 1998.)
A. The board shall:
(1) develop and administer an appropriate examination for qualified applicants;

(2) evaluate the qualifications of applicants for licensure under the Nutrition and
Dietetics Practice Act [61-7A-1 to 61-7A-15 NMSA 1978];

(3) issue licenses to applicants who meet the requirements of the Nutrition and Dietetics
Practice Act;

(4) investigate persons engaging in practices that may violate the provisions of the
Nutrition and Dietetics Practice Act;

(5) revoke, suspend or deny a license in accordance with the provisions of the Uniform
Licensing Act [61-1-1 to 61-1-31 NMSA 1978];

(6) adopt an annual budget;

(7) adopt a code of ethics; and

(8) adopt in accordance with the Uniform Licensing Act and file in accordance with the

State Rules Act [Chapter 14, Article 4 NMSA 1978] rules and regulations necessary to

carry out the provisions of the Nutrition and Dietetics Practice Act; provided, no rule or

regulation may be adopted, amended or repealed except by a vote of three-fifths of the
board members.

B. The board may contract with the regulation and licensing department for office space
and administrative support.

History: Laws 1989, ch. 387, 8§ 6; 1996, ch. 51, § 2.

ANNOTATIONS



Delayed repeals. - See 61-7A-15 NMSA 1978.

The 1996 amendment, effective March 5, 1996, in Subsection A, added Paragraph (1)
and redesignated the following paragraphs accordingly, and substituted "three-fifths" for
"two-thirds" in Paragraph (8).

61-7A-7. Licensure; requirements. (Effective until July 1, 1998.)

A. The board shall issue a license as a dietitian to any person who files a completed
application, pays all required fees and certifies and furnishes evidence satisfactory to
the board that the applicant has a valid current registration with the commission that
gives the applicant the right to use the term "registered dietitian" or "R.D.".

B. The board shall issue a license as a nutritionist to any person who files a completed
application, pays all required fees and certifies and furnishes evidence satisfactory to
the board that the applicant:

(1) has received a master's degree or doctorate in human nutrition, nutrition education,
foods and nutrition or public health nutrition from a college or university accredited by a
member of the council on post-secondary accreditation; or

(2) maintains membership in one of the following organizations:
(a) the American institute of nutrition;

(b) the American society for clinical nutrition; or

(c) the American board of nutrition; and

(3) has successfully completed any training or educational programs and other
requirements set out in the rules and regulations adopted pursuant to the Nutrition and
Dietetics Practice Act [61-7A-1 to 61-7A-15 NMSA 1978].

C. Notwithstanding the provisions of Subsections A and B of this section, the board
shall issue a license to an applicant who pays all required fees and who successfully
passes a state examination, as established in Subsection A of Section 61-7A-6 NMSA
1978.

D. The board shall issue a license as a nutrition associate to any person who files a
completed application, pays all required fees and certifies and furnishes evidence
satisfactory to the board that the applicant:

(1) has received a baccalaureate or higher degree from a college or university
accredited by a member of the council on post-secondary accreditation and fulfilled
minimum academic requirements in the field of dietetics and related disciplines as
approved by the association; and



(2) works under the supervision of a dietitian or nutritionist. Such supervision shall
include a minimum of four hours onsite [on-site] supervision per month plus phone
consultation as needed.

E. A valid license issued pursuant to the Nutrition and Dietetics Practice Act shall be
displayed at the licensee's place of employment.

F. Licenses, including initial licenses, shall be issued for a period of one year.
History: Laws 1989, ch. 387, 8 7; 1996, ch. 51, § 3.

ANNOTATIONS
Delayed repeals. - See 61-7A-15 NMSA 1978.

Cross-references. - For the Parental Responsibility Act, see Chapter 40, Article 5A
NMSA 1978.

Bracketed material. - The bracketed word "on-site" in Paragraph D(2) was inserted by
the compiler; it was not enacted by the legislature and is not a part of the law.

The 1996 amendment, effective March 5, 1996, rewrote Subsection C.

61-7A-8. Licensure by credentials. (Effective until July 1, 1998.)

The board may license an applicant who is licensed as a dietitian, nutritionist or nutrition
associate in another state, provided that in the judgment of the board the standards for
licensure in that state are not less stringent than those provided for licensure in the
Nutrition and Dietetics Practice Act [61-7A-1 to 61-7A-15 NMSA 1978].

History: Laws 1989, ch. 387, § 8.
ANNOTATIONS

Delayed repeals. - See 61-7A-15 NMSA 1978.
61-7A-9. Provisional permit. (Effective until July 1, 1998.)

A provisional permit to practice as a dietitian or nutritionist may be issued by the board
upon the filing of an application and submission of evidence of successful completion of
the education requirements. No fee in addition to the application and license fees shall
be charged for the issuance of a provisional permit. The permit shall be valid only until
the last day of the period for which it is issued or until the provisional permitee's
[permittee’s] application has been approved and a license issued, whichever is first.

History: Laws 1989, ch. 387, § 9.



ANNOTATIONS
Delayed repeals. - See 61-7A-15 NMSA 1978.

Bracketed material. - The bracketed material in this section was inserted by the
compiler to correct an apparent misspelling. It was not enacted by the legislature and is
not a part of the law.

61-7A-10. License renewal; continuing education requirements.
(Effective until July 1, 1998.)

A. Every person licensed under the Nutrition and Dietetics Practice Act [61-7A-1 to 61-
7A-15 NMSA 1978] shall renew his license annually on or before the expiration date of
the initial or renewal license.

B. The board shall issue a renewal license to the licensee upon receipt of the renewal
application, the renewal fee and proof satisfactory to the board of compliance with
continuing education requirements.

C. Continuing education requirements for licensees shall be established by the board,
provided that:

(1) for dietitians, the requirements shall be those established by the commission; and
(2) for nutritionists and nutrition associates, at least seventy-five clock hours, or the
equivalent, during a five-year period shall be required to be obtained in increments of
fifteen clock hours annually or as otherwise permitted by the board.
D. Any person who allows his license to lapse by failing to renew his license within thirty
days of expiration may be reinstated by the board and issued a renewal license upon
submission of a renewal application with proof satisfactory to the board of compliance
with the continuing education and other requirements of the Nutrition and Dietetics
Practice Act and payment of the annual renewal fee and an additional reinstatement
fee.
History: Laws 1989, ch. 387, § 10.

ANNOTATIONS
Delayed repeals. - See 61-7A-15 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 53 C.J.S. Licenses § 47.

61-7A-11. Fees. (Effective until July 1, 1998.)



A. The board shall establish a schedule of reasonable fees for applications, licenses
and renewal of licenses. Fees shall be established based on processing requirements
for each category.

B. The initial application fee shall be set in an amount not to exceed fifty dollars
($50.00).

C. The initial license fee shall be set in an amount not to exceed one hundred fifty
dollars ($150).

D. A license renewal fee shall be established in an amount not to exceed seventy-five
dollars ($75.00) per year.

E. A license reinstatement fee shall be established in an amount not to exceed fifty
dollars ($50.00).

History: Laws 1989, ch. 387, § 11.
ANNOTATIONS

Delayed repeals. - See 61-7A-15 NMSA 1978.

61-7A-12. Nutrition and dietetics fund created; disposition; method
of payment. (Effective until July 1, 1998.)

A. There is created in the state treasury the "nutrition and dietetics fund”, to be
administered by the department under the supervision of the board.

B. All funds received or collected by the board or the department under the Nutrition and
Dietetics Practice Act [61-7A-1 to 61-7A-15 NMSA 1978] shall be deposited with the
state treasurer, who shall place the money to the credit of the nutrition and dietetics
fund. No balance in the fund at the end of any fiscal year shall revert to the general
fund.

C. Money in the nutrition and dietetics fund is appropriated to the board for the purpose
of implementing and administering the provisions of the Nutrition and Dietetics Practice
Act.
History: Laws 1989, ch. 387, § 12.

ANNOTATIONS

Delayed repeals. - See 61-7A-15 NMSA 1978.



61-7A-13. Denial, suspension, revocation and reinstatement of
licenses. (Effective until July 1, 1998.)

A. The board may refuse to issue or renew or may deny, suspend or revoke any license
held or applied for under the Nutrition and Dietetics Practice Act [61-7A-1 to 61-7A-15
NMSA 1978] in accordance with the procedures set forth in the Uniform Licensing Act
[61-1-1 to 61-1-31 NMSA 1978] upon grounds that the licensee or applicant:

(1) is guilty of fraud or misrepresentation in the procurement of any license under the
Nutrition and Dietetics Practice Act;

(2) is subject to the imposition of any disciplinary action by an agency of another state
which regulates dietitians, nutritionists or nutrition associates but not to exceed the
period or extent of that action;

(3) is convicted of a crime other than a misdemeanor. The record of conviction or a
certified copy of it shall be conclusive evidence of the conviction;

(4) is grossly negligent or incompetent in his practice as a dietitian, nutritionist or
nutrition associate;

(5) has failed to fulfill continuing education requirements;
(6) has violated or aided or abetted any person to violate any of the provisions of the
Nutrition and Dietetics Practice Act or any rules or regulations duly adopted under that

act; or

(7) has engaged in unethical or unprofessional conduct as defined in the code of ethics
adopted by the board.

B. One year from the date of revocation of a license under the Nutrition and Dietetics
Practice Act, application may be made to the board for restoration of the license. The
board shall provide by regulation for the criteria governing application and examination
for restoration of a revoked license.
History: Laws 1989, ch. 387, § 13.

ANNOTATIONS
Delayed repeals. - See 61-7A-15 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 51 Am. Jur. 2d Licenses and Permits 8§
58 to 62.

53 C.J.S. Licenses 88 50 to 63.



61-7A-14. Penalty; enforcement. (Effective until July 1, 1998.)

A. Violation of any provision of the Nutrition and Dietetics Practice Act [61-7A-1 to 61-
7A-15 NMSA 1978] is a misdemeanor.

B. The department or the board may bring civil action in any district court to enforce any
of the provisions of the Nutrition and Dietetics Practice Act.

History: Laws 1989, ch. 387, § 14.
ANNOTATIONS

Delayed repeals. - See 61-7A-15 NMSA 1978.

61-7A-15. Termination of agency life; delayed repeal. (Effective until
July 1, 1998.)

The board is terminated on July 1, 1997 pursuant to the Sunset Act [12-9-11 to 12-9-21
NMSA 1978]. The board shall continue to operate according to the provisions of the
Nutrition and Dietetics Practice Act [61-7A-1 to 61-7A-15 NMSA 1978] until July 1,
1998. Effective July 1, 1998, the Nutrition and Dietetics Practice Act is repealed.
History: Laws 1989, ch. 387, § 15; 1996, ch. 51, § 4.

ANNOTATIONS

The 1996 amendment, effective March 5, 1996, substituted "1997" for "1995" once and
"1998" for "1996" twice in the section.

Severability clauses. - Laws 1989, ch. 387, § 17, provides for the severability of the
act if any part or application thereof is held invalid.

ARTICLE 8
PODIATRY

61-8-1. Short title. (Effective until July 1, 1998.)

This act [61-8-1 to 61-8-16 NMSA 1978] may be cited as the "Podiatry Act".

History: 1953 Comp., 8 67-6-1, enacted by Laws 1977, ch. 221, § 1.
ANNOTATIONS

Delayed repeals. - See 61-8-17 NMSA 1978.



Am. Jur. 2d, A.L.R. and C.J.S. references. - Podiatry or chiropody statutes: validity,
construction, and application, 45 A.L.R.4th 888.

61-8-2. Definitions. (Effective until July 1, 1998.)

As used in the Podiatry Act [61-8-1 to 61-8-16 NMSA 1978]:

A. "board" means the board of podiatry;

B. "practice of podiatry"” means engaging in that primary health care profession, the
members of which examine, diagnose, treat and prevent by medical, surgical and
mechanical means ailments affecting the human foot and ankle, and the structures
governing their functions, but does not include amputation of the foot or the personal
administration of a general anesthetic. A podiatrist, under the laws of this state, is
defined as a foot or podiatric physician; and

C. "podiatry" and "podiatrist” are synonymous with the words "chiropody" and
"chiropodist.”

History: 1953 Comp., 8 67-6-2, enacted by Laws 1977, ch. 221, § 2.
ANNOTATIONS
Delayed repeals. - See 61-8-17 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 4.

70 C.J.S. Physicians, and Surgeons, and Other Health-Care Providers § 5.

61-8-3. License required. (Effective until July 1, 1998.)

Unless licensed as a podiatrist under the Podiatry Act [61-8-1 to 61-8-16 NMSA 1978],
no person shall practice podiatry.

History: 1953 Comp., 8 67-6-3, enacted by Laws 1977, ch. 221, § 3.
ANNOTATIONS

Delayed repeals. - See 61-8-17 NMSA 1978.

Cross-references. - For Uniform Licensing Act, see 61-1-1 NMSA 1978 et seq.

For prohibition against diagnosis or treatment of the foot by physician's assistant, see
61-6-9 NMSA 1978.



For the Parental Responsibility Act, see Chapter 40, Article 5A NMSA 1978.

For prohibition against use of fluoroscopic or X-ray machine for shoe-fitting, see 74-3-14
NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 43.

Practicing medicine, surgery, dentistry, optometry, podiatry or other healing arts without
license as a separate or continuing offense, 99 A.L.R.2d 654.

Regulation of chiropody, 45 A.L.R.4th 888.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 12.

61-8-4. Persons exempted. (Effective until July 1, 1998.)

The Podiatry Act [61-8-1 to 61-8-16 NMSA 1978] shall not apply to:

A. gratuitous services rendered in cases of emergency;

B. the domestic administration of family remedies not involving remuneration;

C. medical officers of the United States service in the actual performance of their official

duties, nor shall the provisions of the Podiatry Act be so construed as to be in conflict

with existing laws regulating the practice of the healing arts in this state;

D. visiting podiatrists called into this state for consultation from another state, provided

that such person is duly licensed and qualified in the state of his residence; such

visitations, however, shall be limited in duration if in the opinion of the board, such

person is actually engaging in the practice of podiatry in this state; and

E. the fitting, recommending or sale of corrective shoes, arch supports or similar

mechanical devices by retail dealers or manufacturers, provided that the

representatives, agents or employees of such dealers or manufacturers do not

diagnose, treat or prescribe mechanically or otherwise for any ailment, disease or

deformity of the foot or leg.

History: 1953 Comp., 8 67-6-4, enacted by Laws 1977, ch. 221, § 4.
ANNOTATIONS

Delayed repeals. - See 61-8-17 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers § 43.



70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 13.

61-8-4.1. Criminal offender's character evaluation. (Effective until
July 1, 1998.)

The provisions of the Criminal Offender Employment Act [28-2-1 to 28-2-6 NMSA 1978]
shall govern any consideration of criminal records required or permitted under the
Podiatry Act [61-8-1 to 61-8-16 NMSA 1978].

History: 1978 Comp., § 61-8-4.1, enacted by Laws 1986, ch. 90, § 1.
ANNOTATIONS
Delayed repeals. - See 61-8-17 NMSA 1978.

Applicability. - Laws 1986, ch. 90, 8§ 2 makes the provisions of § 1 applicable to
applications for licensure pending or submitted after January 1, 1986.

61-8-5. Board created; members; qualifications; terms; vacancies;
removal. (Effective until July 1, 1998.)

A. There is created a "board of podiatry". The board shall consist of five members, three
of whom shall be podiatrists licensed to practice in New Mexico who have been
members of the New Mexico podiatry society and actively engaged in the practice of
podiatry for at least three consecutive years immediately prior to their appointments and
two members who shall represent the public and who shall not have been licensed as
podiatrists, nor shall the public members have any significant financial interest, whether
direct or indirect, in the occupation regulated.

B. Members of the board required to be licensed podiatrists shall be appointed by the
governor from a list of not more than five names for each vacancy submitted to him by
the New Mexico podiatry society. Board members shall be appointed for staggered
terms of five years each, made in such a manner that the terms of not more than two
board members end on December 31 of each year commencing with 1978. Board
members shall serve until their successors have been appointed and qualified. A
vacancy shall be filled for the unexpired term by appointment by the governor. All
members of the state board of podiatry in office on the effective date of the Podiatry Act
[61-8-1 to 61-8-16 NMSA 1978] shall serve out their unexpired terms.

C. The governor may remove any member from the board for neglect of any duty
required by law, for incompetence, for improper or unprofessional conduct as defined by
board regulation or for any reason which would justify the suspension or revocation of
his license to practice podiatry.



D. No board member shall serve more than two consecutive full terms, and any member
failing to attend, after proper notice, three consecutive meetings shall automatically be
removed as a board member unless excused for reasons set forth in board regulations.

E. In the event of a vacancy for any reason, the secretary of the board shall immediately
notify the governor, the board members and the New Mexico podiatry society of the
vacancy, the reason for its occurrence and the action taken by the board, so as to
expedite the appointment of a new board member.

History: 1953 Comp., § 67-6-5, enacted by Laws 1977, ch. 221, § 5; 1979, ch. 385, § 1;
1991, ch. 189, § 11.

ANNOTATIONS
Delayed repeals. - See 61-8-17 NMSA 1978.

The 1991 amendment, effective June 14, 1991, in Subsection A, substituted "five
members" for "four members" and "appointments and two members" for "appointment
and one" and made related stylistic changes in the second sentence and made a minor
stylistic change in Subsection B.

"Effective date of the Podiatry Act". - The phrase "effective date of the Podiatry Act",
referred to in Subsection B, means July 1, 1977, the effective date of Laws 1977, ch.
221.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 88 27 to 30, 36 to 44, 135 to 146, 154 to 169, 219 to 255.

73 C.J.S. Public Administrative Law and Procedure 88 9, 13 to 14.

61-8-6. Board organization; meetings; compensation; powers and
duties. (Effective until July 1, 1998.)

A. The board shall meet annually in the month of June or July and shall elect a
chairman, vice chairman and a secretary-treasurer from their membership, each of
whom shall serve until his successor is selected and qualified.

B. The board shall hold a minimum of one examination for licensure each year in the
month of June or July at such a place and at such a time as the board may designate.
Notice of such examination shall be given to all applicants at least thirty days prior to the
date of such examination. The board shall adopt and file in accordance with the State
Rules Act [Chapter 14, Article 4 NMSA 1978] such regulations as it deems necessary to
properly conduct its examinations and meetings.

C. Special meetings may be called by the chairman and shall be called upon the written
request of any three board members. Notice of all regular meetings shall be made by



regular mail at least ten days prior to such meeting and notification of special meetings
shall be made by certified mail unless such notice is waived by the entire board and the
action noted in the minutes.

D. Members of the board may be reimbursed as provided in the Per Diem and Mileage
Act [10-8-1 to 10-8-8 NMSA 1978], but shall receive no other compensation, perquisite
or allowance, except that the secretary-treasurer may receive an additional honorarium
in an amount determined by the board.

E. The board shall:

(1) administer and enforce the provisions of the Podiatry Act [61-8-1 to 61-8-16 NMSA
1978];

(2) adopt, publish and file, in accordance with the Uniform Licensing Act [61-1-1 to 61-1-
31 NMSA 1978] and the State Rules Act, all rules and regulations for the
implementation and enforcement of the provisions of the Podiatry Act;

(3) adopt and use a seal;
(4) administer oaths and take testimony on any matters within the board's jurisdiction;
(5) keep an accurate record of all its meetings, receipts and disbursements;

(6) keep a record of all examinations held, together with the names and addresses of all
persons taking such examinations and the examination results; and within forty-five
days after any examination the board shall give written notice, to each applicant
examined, of the results of the examination as to the respective applicant;

(7) certify as passing each applicant who obtains a grade of at least sixty percent on
each subject upon which he is examined and an overall grade of seventy-five percent;

(8) keep a book of registration in which the name, address and license number of all
licensed podiatrists shall be recorded together with a record of all license renewals,
suspensions and revocations;

(9) grant, deny, renew, suspend or revoke licenses to practice podiatry in accordance
with the provisions of the Uniform Licensing Act for any cause stated in the Podiatry Act;

(10) adopt regulations setting standards of preliminary and professional qualifications
for the practice of podiatry;

(11) investigate, review and accredit any school or college of podiatric medicine
requesting accreditation and meeting standards set by the board. Such standards shall
provide that accreditation of a school or college of podiatric medicine by the council on



podiatry education of the American podiatry association is a prerequisite to accreditation
by the board;

(12) adopt such regulations and prepare and administer such examinations for the
licensure and regulation of podiatric hygienists as are necessary to protect the public.
The regulations shall include definitions and limitations on the practice of podiatric
hygienists, qualifications for applicants for licensure, a license fee in an amount not to
exceed ten dollars ($10.00) per year, provisions for the regulation of podiatric hygienists
and the suspension or revocation of licenses. The qualifications for an applicant for
licensure shall require that the applicant has successfully completed at least one year of
academic education in an institution accredited by the council on podiatry education of
the American podiatry association or holds a current license as a registered nurse or a
licensed practical nurse; and

(13) have the power to employ agents or attorneys.

History: 1953 Comp., 8 67-6-6, enacted by Laws 1977, ch. 221, § 6.
ANNOTATIONS

Delayed repeals. - See 61-8-17 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Public Officers and
Employees 88§ 298 to 357, 431 to 435.

73 C.J.S. Public Administrative Law and Procedure 88 49 to 114; 73A C.J.S. Public
Administrative Law and Procedure 88 114 to 171.

61-8-7. Disposition of funds; podiatry fund created; method of
payments; bonds. (Effective until July 1, 1998.)

A. There is created the "podiatry fund."

B. All funds received by the board and money collected under the Podiatry Act [61-8-1
to 61-8-16 NMSA 1978] shall be deposited with the state treasurer, who shall place the
same to the credit of the podiatry fund.

C. All payments out of the podiatry fund shall be made on vouchers issued and signed
by the secretary-treasurer of the board upon warrants drawn by the department of
finance and administration in accordance with the budget approved by that department.

D. All amounts in the podiatry fund shall be subject to the order of the board and shall
be used only for the purpose of meeting the necessary expenses incurred in:

(1) the performance of the provisions of the Podiatry Act and the powers and duties
imposed thereby; and



(2) the promotion of education and standards of practice in the field of podiatry in New
Mexico within the budgetary limits.

E. All funds which may have accumulated to the credit of the board under any previous
law shall be transferred to the podiatry fund and shall continue to be available for use by
the board in accordance with the provisions of the Podiatry Act. Balances at the end of
the fiscal year shall not revert, but shall remain in the podiatry fund for use in
accordance with the provisions of the Podiatry Act.

F. The secretary-treasurer and any employee who handles money or who certifies the
receipt or disbursal of money received by the board shall, within thirty days after
election or employment by the board, execute a bond in accordance with the provisions
of the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978], conditioned on the faithful
performance of the duties of the office or position and on an accounting of all funds
coming into his hands.

G. The secretary-treasurer shall make, at the end of each fiscal year, an itemized report
to the governor of all receipts and disbursements of the board for that fiscal year,
together with a report of the records and information required by the Podiatry Act. A
copy of the annual report to the governor shall be presented to the board at its annual
meeting in June or July.

History: 1953 Comp., 8 67-6-7, enacted by Laws 1977, ch. 221, 8§ 7.
ANNOTATIONS

Delayed repeals. - See 61-8-17 NMSA 1978.

61-8-8. Qualifications for licensure as a podiatrist. (Effective until
July 1, 1998.)

Each applicant for licensure as a podiatrist shall furnish evidence satisfactory to the
board that the applicant:

A. has reached the age of majority;
B. is of good moral character and of temperate habits; and

C. has graduated and been awarded a doctor of podiatric medicine degree from a
college of podiatric medicine approved and accredited by regulation of the board, and in
the event the applicant applies for licensure under the provisions for reciprocity, he shall
have been awarded a doctor of podiatric medicine degree from a school or college of
podiatric medicine approved and accredited by the board which had a minimum course
of study of four academic years of instruction or its equivalent leading to such degree.

History: 1953 Comp., 8 67-6-8, enacted by Laws 1977, ch. 221, § 8.



ANNOTATIONS
Delayed repeals. - See 61-8-17 NMSA 1978.
Cross-references. - For age of majority, see 28-6-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 43, 51 to 58, 61, 132.

Practicing medicine, surgery, dentistry, optometry or other healing arts without license
as a separate or continuing offense, 99 A.L.R.2d 654.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 19.

61-8-9. Licensure by examination; licensure by reciprocity.
(Effective until July 1, 1998.)

A. An applicant for licensure by examination shall meet the qualifications set forth in
Section 61-8-8 NMSA 1978; shall submit evidence to the board that he has successfully
passed the examinations administered by the national board of podiatry examiners and
furnish the board with an official transcript thereof; shall file his application under oath,
on forms supplied by the board; and shall take such oral, clinical and written
examinations as the board deems necessary. The examinations shall be in the English
language, and the subjects covered by the examinations shall be determined by the
board and taken from subjects taught in accredited colleges of podiatric medicine. The
minimum requirements for licensing qualified applicants shall be an overall grade
average of seventy-five percent and a grade of not less than sixty percent in any one
subject.

B. An applicant for licensure by reciprocity shall meet the qualifications set forth in
Section 61-8-8 NMSA 1978; shall file his application under oath on forms supplied by
the board which conform to board regulations on reciprocity; shall furnish proof
satisfactory to the board of his having been licensed by examination in another state
which had qualifications equal to or exceeding those required in this state on the date of
his original licensure; and shall satisfy the board that he holds the degree of doctor of
podiatric medicine from a college of podiatric medicine approved by the board. In
addition, each applicant for registration under the provisions for reciprocal licensure
shall furnish the board an affidavit from his state board showing current registration and
the fact that he has been licensed to practice podiatry and that he has practiced
podiatry for at least five consecutive years immediately preceding the filing of his
application for reciprocal privilege. The applicant shall further furnish an endorsement
from his state podiatry association or society that the applicant has been a member in
good standing of such state organization and also of the American podiatry association
for at least three years immediately preceding the filing of his application, and the
applicant shall also take and pass such oral and clinical examinations as the board



deems necessary. The provisions of this paragraph shall be acceptable by the board in
lieu of the written portion of the examination.

C. All applicants successfully passing the examinations shall be issued a license by the
board upon the payment of the appropriate fee.

D. The board shall adopt such regulations as it deems necessary to conduct oral,

clinical and written examinations and shall provide the necessary books, blanks and

forms for the conduct of such examinations.

History: 1953 Comp., 8 67-6-9, enacted by Laws 1977, ch. 221, § 9.
ANNOTATIONS

Delayed repeals. - See 61-8-17 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88§ 59, 60.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 20, 23.

61-8-10. License fees; licensure under prior law; renewal. (Effective
until July 1, 1998.)

A. Applicants for licensure as a podiatrist shall pay the following fees:

(2) for licensure by oral, clinical and such written examination as the board deems
necessary, a fee set by the board in an amount not to exceed five hundred dollars
($500);

(2) for licensure on the basis of reciprocity, a fee set by the board in an amount not to
exceed five hundred dollars ($500);

(3) for the issuance of a certificate of license, a fee set by the board in an amount not to
exceed twenty-five dollars ($25.00);

(4) for the annual renewal of license on or before January 1 of each year, a renewal fee
set by the board in an amount not to exceed two hundred dollars ($200);

(5) for the late renewal after January 1 of each year, a late charge not to exceed fifty
dollars ($50.00) per month or part thereof commencing on January 2;

(6) in addition to the renewal fees and late charges, the applicant for the renewal of a
license shall pay a reinstatement fee not to exceed two hundred fifty dollars ($250) for
the first twelve months of delinquency and a reinstatement fee of five hundred dollars



($500) for a license that has lapsed more than one year but not more than three years;
and

(7) for the issuance of a temporary license, a fee not to exceed one hundred dollars
($100).

B. If any licensee permits his license to lapse for a period of three full years, the license
shall automatically be canceled and shall not be reinstated.

C. The provisions of Paragraphs (4), (5) and (6) of Subsection A of this section shall not
apply to licensees who practice in the service of the United States whose licenses shall
be renewed upon application for such renewal within three months after the termination
of such service.

D. Current renewal certificates issued by the board shall be displayed in the office of the
licensee, and, in the case of the suspension or revocation of a license, no portion of a
fee or penalty shall be returned.

E. Any person licensed as a podiatrist under the provisions of any prior laws of New
Mexico, whose license is valid on the effective date of the Podiatry Act, shall be held to
be licensed under the provisions of the Podiatry Act [61-8-1 to 61-8-16 NMSA 1978] and
shall be entitled to the biennial renewal of his current license as provided in that law.

History: 1953 Comp., 8 67-6-10, enacted by Laws 1977, ch. 221, § 10; 1979, ch. 385, §
3; 1989, ch. 185, § 1.

ANNOTATIONS
Delayed repeals. - See 61-8-17 NMSA 1978.

The 1989 amendment, effective April 3, 1989, substituted "five hundred dollars ($500)"
for "one hundred twenty-five ($125)" in Subsection A(1); substituted "five hundred
dollars ($500)" for "two hundred fifty dollars ($250)"in Subsection A(2); substituted
"twenty-five dollars ($25.00)" for "fifteen dollars ($15.00)" in Subsection A(3); in
Subsection A(4) substituted "annual” for "biannual”, deleted "even-numbered" preceding
"year", and substituted "two hundred dollars ($200)" for "one hundred dollars ($100)", in
Subsection A(5) substituted "January 1 of each year" for "December 31 of each odd-
numbered year", substituted "charge not to exceed fifty dollars ($50.00)" for "charge of
five dollars ($5.00)", and substituted "January 2" for "January 1 of the even-numbered
year"; in Subsection A(6) substituted "fee not to exceed two hundred fifty dollars ($250)"
for "fee of twenty-five dollars ($25.00)" and "fee of five hundred dollars ($500)" for "fee
of one hundred dollars ($100)"; added Subsection A(7); substituted "current license" for
"present license" in Subsection E; and deleted former Subsection F, relating to
continuing education and post-graduate study requirements.



"The effective date of the Podiatry Act". - The phrase "effective date of the Podiatry
Act", referred to in Subsection E, means July 1, 1977, the effective date of Laws 1977,
ch. 221.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 70 C.J.S. Physicians, Surgeons, and
Other Health-Care Providers 88 22, 26.

61-8-10.1. License renewal; continuing education; penalty for
failure to renew. (Effective until July 1, 1998.)

A. All licensees shall renew their licenses on or before January 1 of each year. Upon
application for renewal, each licensee shall furnish evidence that he holds a registration
number with the taxation and revenue department and has completed continuing
education requirements as set forth in Subsection B of this section.

B. As a condition of renewal, all applicants must furnish the board with evidence of
completion of post-graduate study as required by board regulation. Post-graduate study
may be obtained from a college of podiatric medicine accredited by the American
podiatry association, one of its constituent societies or affiliate organizations or other
such courses approved by the board. This requirement may only be waived for reasons
of prolonged illness or other incapacity.

C. The board may summarily suspend the license of any podiatrist who fails to renew
his license or submit proof of completion of continuing education requirements within
sixty days of January 1 as provided in Subsection A of this section. The board may
reinstate licenses suspended upon payment of all applicable late fees, delinquent
renewal fees and reinstatement fees.

History: 1978 Comp., 8 61-8-10.1, enacted by Laws 1989, ch. 185, § 2.
ANNOTATIONS

Delayed repeals. - See 61-8-17 NMSA 1978.

61-8-11. Suspension, revocation or refusal of license. (Effective
until July 1, 1998.)

The board may refuse to issue, or may suspend or revoke any license, in accordance
with the provisions of the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] for any
one or more of the following reasons:

A. making a false statement in any affidavit required for an application for licensure,
examination or registration under the provisions of the Podiatry Act [61-8-1 to 61-8-16
NMSA 1978];



B. conviction of a crime involving moral turpitude, as shown by a certified copy of the
record of the court of conviction;

C. the habitual indulgence in the use of narcotics, ardent spirits, stimulants or other
substances which impair intellect and judgment to an extent as will, in the opinion of the
board, incapacitate a podiatrist from the proper performance of his professional duties;

D. lending the use of one's name to an unlicensed podiatrist;

E. selling, giving or prescribing any compound or substance containing narcotic drugs or
other controlled substances for illegal purposes;

F. the willful betrayal of a professional confidence;
G. soliciting the public in any manner prohibited by the Podiatry Act;

H. use of advertising in any manner, except as permitted by Subsection B of Section 61-
8-13 NMSA 1978;

l. gross malpractice or incompetency as defined by board regulation; or

J. any dishonest or unprofessional conduct defined by regulation of the board.

History: 1953 Comp., 8 67-6-11, enacted by Laws 1977, ch. 221, § 11.
ANNOTATIONS

Delayed repeals. - See 61-8-17 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 88 74 to 120.

Practicing medicine, surgery, dentistry, optometry or other healing arts without license
as a separate or continuing offense, 99 A.L.R.2d 654.

Physician's or other healer's conduct in connection with defense of or resistance to
malpractice action as ground for revocation of license or other disciplinary action, 44
A.L.R.4th 248.

Podiatry or chiropody statutes: validity, construction, and application, 45 A.L.R.4th 888.

Improper or immoral sexually related conduct toward patient as ground for disciplinary
action against physician, dentist, or other licensed healer, 59 A.L.R.4th 1104.

Rights as to notice and hearing in proceeding to revoke or suspend license to practice
medicine, 10 A.L.R.5th 1.



70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 88 24, 38 to 42, 53 to
57.

61-8-12. Offenses; penalties. (Effective until July 1, 1998.)

Each of the following acts committed by any person constitutes a misdemeanor,
punishable upon conviction by a fine of not less than one hundred dollars ($100) nor
more than two hundred dollars ($200) or by imprisonment not to exceed one year or
both:

A. practicing or attempting to practice podiatry without a current valid license issued by
the board;

B. obtaining registration under the Podiatry Act [61-8-1 to 61-8-16 NMSA 1978] by false
or untrue statements to the board or by presenting a fraudulent diploma or license to the
board;

C. swearing falsely or giving a false affidavit in any proceeding before the board;

D. advertising or using any designation, diploma or certificate tending to imply that one
is a practitioner of podiatry, including the use of the words "chiropodist,” "podiatrist,”
"M.Cp.," "D.S.C.," "D.P.M.," "foot specialist," "foot correctionist," "foot culturist,” "foot
practipedist,” "foot treatments" or words of similar import, unless one holds a license or
is exempted under the provisions of the Podiatry Act; or

E. practicing podiatry during any period of time in which one's license has been revoked
or suspended as provided in the Podiatry Act.

History: 1953 Comp., 8 67-6-12, enacted by Laws 1977, ch. 221, § 12.
ANNOTATIONS
Delayed repeals. - See 61-8-17 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§88 125 to 130.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers § 28, 33.

61-8-13. Unprofessional conduct; exceptions. (Effective until July 1,
1998.)

A. It shall be considered unprofessional conduct under Subsection J of Section 61-8-11
NMSA 1978 for any podiatrist licensed under the Podiatry Act [61-8-1 to 61-8-16 NMSA
1978] to:



(1) employ agents or procurers to secure patients or solicit patients from the public;

(2) advertise in newspapers, periodicals, telephone directories, streetcars or buses,
motion picture theaters, circulars, booklets or on radio or television;

(3) contrive to obtain newspaper, magazine, radio or television comment in cases where
the podiatrist is involved;

(4) boast of, claim or promise any radical or secret cures, treatments or remedies;

(5) advertise his professional capacity as a podiatrist or doctor in any shoe store or in or
on any sign relating to footwear;

(6) use a fictitious name or designation to represent himself as a podiatrist or as a group
or association of podiatrists, except that of a professional corporation organized under
the laws of New Mexico or a registered partnership registered with the state of New
Mexico. Any licensed podiatrist using a fictitious name for three years or more prior to
the passage of the Podiatry Act may continue to conduct business under such name; or

(7) practice podiatry in conjunction with any barber shop, beauty parlor, bath house,
shoe store, department store or any similar business.

B. Nothing in Subsection A of this section shall be construed to prohibit the following
acts:

() publishing in type of ordinary size and style, as opposed to bold or display type, the
name, location, office hours and telephone number of any licensed practicing podiatrist
in any telephone directory;

(2) publishing for a period of not more than ten consecutive days an announcement that
the practitioner is opening a new office or practice, providing that such announcement
shall be published within thirty days after the opening and shall state only the
practitioner's name, location, office hours, telephone number, his occupation and the
fact of the opening and shall be of a size not to exceed two inches in length and four
inches in width and of a type size not heavier nor larger than twelve point gothic, with a
border not larger than four points;

(3) mailing one notice of the opening of a new practice or a notice of the assumption of
an established practice consisting of a printed announcement which shall be in an
envelope and shall state only the practitioner's name, location, telephone number, office
hours and the designation "podiatrist,” "foot specialist” or "practice limited to care of
feet,” and the usual language announcing the opening of an office;

(4) maintaining exterior signs about the office of the practitioner, in keeping with the
medical and dental community, giving his name, address and occupation. The letters



shall be no larger than six inches in height but neon lights, flashing lights or similar
devices shall not be used; and

(5) conducting, in conjunction with a majority of the practicing podiatrists of the state or
of a given city, a public educational program or informational campaign, provided that
such program or campaign is approved and endorsed by the state society and done in
the name of the society.

History: 1953 Comp., 8 67-6-13, enacted by Laws 1977, ch. 221, § 13.
ANNOTATIONS
Delayed repeals. - See 61-8-17 NMSA 1978.

Cross-references. - For incorporation of podiatrists under the Professional Corporation
Act, see 53-6-1 NMSA 1978.

Listing of association. - A listing in a telephone book of an association to practice
podiatry was not advertising and did not violate former podiatry act. 1973 Op. Att'y Gen.
No. 73-4.

Podiatrist may not advertise in telephone book as a "foot clinic." 1968 Op. Att'y
Gen. No. 68-45.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§ 87, 89, 141 to 143.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 8§ 39, 53 to 57.

61-8-14. Limitation on licensure; temporary license. (Effective until
July 1, 1998.)

A. No license to practice podiatry shall be issued to a corporation, partnership or
association, provided, however, that this subsection shall not prohibit licensed
podiatrists from associating themselves in a professional corporation, partnership or
association for the purpose of practicing podiatry.

B. In cases of emergency, the board may grant a temporary license to practice podiatry
to persons meeting the requirements of Section 61-8-8 NMSA 1978, which license shall
expire on the date of the next state board examination for licensure. No person may be
issued more than one temporary license.

History: 1953 Comp., § 67-6-14, enacted by Laws 1977, ch. 221, § 14.

ANNOTATIONS



Delayed repeals. - See 61-8-17 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Physicians, Surgeons and
Other Healers 8§88 53, 54, 150 to 152.

70 C.J.S. Physicians, Surgeons, and Other Health-Care Providers 8§ 26, 27.
61-8-15. Privileged communications. (Effective until July 1, 1998.)

A podiatric physician cannot be examined without the consent of his patient as to any
communication made by his patient with reference to any actual or supposed physical
disease or injury or as to any knowledge obtained by personal examination of such
patient or of any advice given the patient in the course of his professional employment;
nor shall a podiatric physician's secretary, assistant or clerk be examined without the
consent of his employer concerning any fact, the knowledge of which such person has
acquired in the capacity of secretary, assistant or clerk to a licensed podiatrist.

History: 1953 Comp., 8 67-6-15, enacted by Laws 1977, ch. 221, § 15.
ANNOTATIONS
Delayed repeals. - See 