Chapter 47

Property Law

Article 1

Conveyances and General Provisions

§ 47-1-1. ["Real estate" defined.]

The term, real estate, as used in this chapter, shall be so construed as to be applicable
to lands, tenements and hereditaments, including all real movable property.

History: Laws 1851-1852, p. 372; C.L. 1865, ch. 44, § 2; C.L. 1884, § 2749; C.L. 1897,
§ 3940; Code 1915, § 4758; C.S. 1929, § 117-102; 1941 Comp., § 75-101,; 1953 Comp.,
§ 70-1-1.

Cross-references. - For void indemnity agreements, see 56-7-1 NMSA 1978.

Meaning of "this chapter". - The words "this chapter" were substituted for the words "this
act" by the 1915 Code compilers and refer to ch. 96 of the 1915 Code, compiled herein
as 48-7-4 t0 48-7-6, 47-1-1, 47-1-2, 47-1-4 to 47-1-7, 47-1-12 to 47-1-15, 47-1-17 to 47-
1-22 and 47-1-25 NMSA 1978.

Not applicable to conveyance by decree or master. - The definition of "real estate" as
contained in this section as originally enacted could not have been intended to control
the meaning of the same word in 47-1-12 NMSA 1978, relating to conveyance by

decree or master. State ex rel. Truitt v. District Court, 44 N.M. 16, 96 P.2d 710 (1939).

Lease for a term of years is not real estate. State ex rel. Truitt v. District Court, 44 N.M.
16, 96 P.2d 710 (1939).

Reformation of sublease deemed personal. - An action to reform a sublease with
reference to rentals and renewals was strictly personal, and district court was without
jurisdiction to enter decree adjudicating issues therein, in the absence of personal
service of summons in state of nonresident defendant. State ex rel. Truitt v. District
Court, 44 N.M. 16, 96 P.2d 710 (1939).

Section does not attempt to convert what was personal property at common law into
real estate, but only to bring leasehold estates within the compass of the conveyancing
statutes. Garrison Gen. Tire Serv., Inc. v. Montgomery, 75 N.M. 321, 404 P.2d 143
(1965).



Intention controls whether chattel considered realty. - Only three general tests have
been subscribed to so be applied in determining whether an article used in connection
with realty is to be considered a fixture. First, annexation to the realty, either actual or
constructive; second, adaptation or application to the use or purpose to which that part
of the realty to which it is connected is appropriated; and third, intention to make the
article a permanent accession to the freehold. In determining whether personal property
loses or retains its identity as a chattel by being placed on land, the general intention of
the parties is a controlling factor. Garrison Gen. Tire Serv., Inc. v. Montgomery, 75 N.M.
321, 404 P.2d 143 (1965).

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes,” see 1 Nat. Resources J. 163 (1961).

For article, "Survey of New Mexico Law, 1982-83: Property Law," see 14 N.M.L. Rev.
189 (1984).

For note, "Vendor and Purchaser - Increased Risks of Forfeiture and Malpractice
Resulting from the Use of Real Estate Contracts: Albuquerque National Bank v.
Albuquerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 (1985).

For comment, "Survey of New Mexico Law: Property Law," see 15 N.M.L. Rev. 345
(1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 63A Am. Jur. 2d Property 88 13 to 19, 48,
49, 51.

Solid mineral royalty as real or personal property, 68 A.L.R.2d 728.

Oil and gas royalty as real or personal property, 56 A.L.R.4th 539.

Air-conditioning appliance, equipment, or apparatus as fixture, 69 A.L.R.4th 359.

8§ 47-1-2. [Perpetuities, monopolies, primogeniture and entailments
prohibited.]

Perpetuities and monopolies are contrary to the genius of a free government and shall
never be allowed, nor shall the law of primogeniture or entailments ever be in force in
this state.

History: Laws 1851-1852, p. 154; C.L. 1865, ch. 95, § 17; C.L. 1884, § 2600; C.L. 1897,
§ 3774; Code 1915, § 4770; C.S. 1929, § 117-114; 1941 Comp., 8§ 75-102; 1953 Comp.,
§ 70-1-2.

Cross-references. - For constitutional provisions against privileges and monopolies, see
N.M. Const., art. IV, 88 26, 38.

Rule of perpetuities relates only to a future interest in property. Price v. Atlantic Ref.
Co., 79 N.M. 629, 447 P.2d 509 (1968).



It is not violated by present interest. - Where the royalty retained is real property, a
present interest in the minerals in and under the land, the rule against perpetuities was
not violated. Price v. Atlantic Ref. Co., 79 N.M. 629, 447 P.2d 509 (1968).

Restricted deed not monopoly. - The prohibition of this section of the creation of
monopolies is not violated by restricted deeds (of an improvement company
establishing a townsite) which restrict forever the sale of intoxicating liquors in the town
to one block, by such persons as are designated by the company, such restriction being
for the benefit of the community and without intent to create a monopoly. Alamogordo
Imp. Co. v. Prendergast, 45 N.M. 40, 109 P.2d 254 (1940).

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes,” see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Perpetuities and Restraints
on Alienation 88 2, 6 to 99.

Perpetual lease or covenant to renew lease perpetually as violation of rule against
perpetuities or the suspension of the power of alienation, 3 A.L.R. 498; 162 A.L.R. 1147.
Cemetery lot, devise or bequest for upkeep of as a violation of rule against perpetuities,
4 ALR.1124; 14 AL.R. 118.

Validity of Massachusetts trusts as affected by rule against perpetuities, 7 A.L.R. 618;
10 A.L.R. 887; 31 A.L.R. 855; 35 A.L.R. 503; 46 A.L.R. 174; 156 A.L.R. 76.

Postponing distribution until payment of debts or settlement of estate, as violating rule
against perpetuities, 13 A.L.R. 1033.

Rule against perpetuities as affecting limitation over to charity after a gift of indefinite
duration to another charity, 30 A.L.R. 594.

Business trust as affected by rule against perpetuities, 58 A.L.R. 521; 156 A.L.R. 76.
Lease for term of years, or contract therefor, as violating rule against perpetuities, 66
A.L.R. 733.

Doctrine as to possibility of issue extinct as affecting rule against perpetuities, 67 A.L.R.
546; 98 A.L.R.2d 1285.

Reverter or breach of condition subsequent, applicability of rule against perpetuities to,
70 A.L.R. 1196; 133 A.L.R. 1476.

Violation of rule against perpetuities, or unlawful restraint of alienation or suspension of
ownership, by postponement of vesting or alienation of ownership until exercise of
discretion as to sale or disposal, 89 A.L.R. 1036.

Provision which suspends vesting of estate or interest for fixed period upon condition or
with qualification that period shall not be longer than lifetime of person or persons in
being at death of testator as violation of rule against perpetuities, 91 A.L.R. 771.
Validity of appointment under power with reference to rule against perpetuities, 101
A.L.R.1282; 104 A.L.R. 1352.

Distinction as regards rule against perpetuities between time of vesting of future estate
and time fixed for enjoyment of possession, 110 A.L.R. 1450.

Accumulation of income as subject of governmental restraint in absence of explicit
statute, 152 A.L.R. 657.

Gifts to class conditional upon specified age being attained, 155 A.L.R. 698.



Restraint upon voluntary alienation of legal life estate, 160 A.L.R. 639.

Prior estate as affected by remainder void for remoteness, 168 A.L.R. 321.

Gifts to charity as affected by conjoined noncharitable gift invalid under rule or statute
against perpetuities or rule against accumulations, 170 A.L.R. 760.

Discrimination against persons on account of race, color, or religion by restrictive
covenant or agreement as between property owners, 3 A.L.R.2d 466.

Restrictive covenants, conditions and agreements in respect of real property
discriminating against persons on account of race, color or religion, 3 A.L.R.2d 493.
Rule limiting duration of restraints on alienation as applicable to covenant in deed
restricting use of property, 10 A.L.R.2d 824.

Application of rule against perpetuities to trust for dissemination or preservation of
material of historical or other educational interest or value, 12 A.L.R.2d 849.

Validity, under rule against perpetuities, of gift in remainder to creator's great
grandchildren, following successive life estates to children and grandchildren, 18
A.L.R.2d 671.

Validity of provision of will or conveyance limiting alienation to certain individuals or
those of a limited class, 36 A.L.R.2d 1437.

Validity of restraint on alienation, of an estate in fee, ending not later than expiration of a
life or lives in being, 42 A.L.R.2d 1243.

Option created by will to purchase real estate as affected by rule against perpetuities,
44 AL.R.2d 1228.

Application of rule against perpetuities to limitation over on discontinuance of use for
which premises are given or granted, or the commencement of a prohibited use, 45
A.L.R.2d 1154.

Postponement of enjoyment of interest as affecting validity of perpetual nonparticipating
royalty interest in oil and gas under rule against perpetuities, 46 A.L.R.2d 1268.
Separability for purpose of rule against perpetuities of gifts to several persons by one
description, 56 A.L.R.2d 450.

Rule against perpetuities where estate is limited on alternative contingencies, one within
and one beyond the period allowed by vesting of estates, 98 A.L.R.2d 807.

Option to purchase as violation of rule against perpetuities, 66 A.L.R.3d 1294.

70 C.J.S. Perpetuities 88 12 to 14.

8§ 47-1-3. [Trust for benefit of employees not invalidated by rule
against perpetuities.]

No trust heretofore or hereafter created by an employer as a part of a pension, stock
bonus, disability, death benefit or profit-sharing plan for the exclusive benefit of some or
all of his employees or their beneficiaries to which contributions are made by such
employer or employees, or both employer and employees, for the purpose of
distributing to such employees or their beneficiaries, the earnings or principal, or both
earnings and principal, of such trust, shall be deemed to be invalid by reason of any
existing law or rule against perpetuities or accumulations or suspension of the power of
alienation; but such trust may continue for such time as may be necessary to
accomplish the purposes for which it may be created.



History: 1953 Comp., § 70-1-2.1, enacted by Laws 1959, ch. 46, § 1.

§ 47-1-4. [Conveyances authorized.]

Any person or persons, or body politic, holding, or who may hold, any right or title to real
estate in this state, be it absolute or limited, in possession, remainder or reversion, may
convey the same in the manner and subject to the restrictions prescribed in this chapter.

History: Laws 1851-1852, p. 373; C.L. 1865, ch. 44, § 1; C.L. 1884, § 2748, C.L. 1897,
§ 3939; Code 1915, § 4757; C.S. 1929, § 117-101; 1941 Comp., 8 75-103; 1953 Comp.,
§ 70-1-3.

Cross-references. - For transfer of interest in public land, see 19-3-3 NMSA 1978. As to
rights gained by adverse possession, see 37-1-21 and 37-1-22 NMSA 1978. For
conveyances to and by married persons, see 40-3-12 and 40-3-13 NMSA 1978. As to
joinder of minor spouse in conveyance, see 40-3-15 NMSA 1978. As to conveyance of
realty when one spouse disappears, see 40-3-16 NMSA 1978. For conveyance by
unincorporated associations, see 53-10-3 NMSA 1978. As to presumed grant of use of
irrigation ditches, see 73-2-5 NMSA 1978.

Meaning of "this chapter". - See same catchline in notes to 47-1-1 NMSA 1978.

Provisions provide greater formality and certainty in the transfer of realty. McBee v.
O'Connell, 16 N.M. 469, 120 P. 734 (1911).

Writing affecting realty must conform to statutory requirements. - The effect of the
language of this section is such - so restrictive - that any writing affecting real estate, in
law or equity, is of force, or valuable, so far only as it may be in accordance with the
requirements of the statute. If such writing does not conform to the requirements of the
statute, it has no force and is valueless. Edgar v. Baca, 1 N.M. 613 (1875).

Not applicable to wills. - This section has to do only with conveyances inter vivos, and
has no application to wills. Plomteaux v. Solano, 25 N.M. 24, 176 P. 77 (1918).

Land received under United States grant alienable. - There is nothing in the language of
a patent to indicate any intention that there should be any restraint upon alienation,
where lands were described in a grant from the United States to named grantees, being
"inhabitants of the town of Cevoletta, their successors and assigns," which was
evidenced by a patent with the recital: to have and to hold such lands unto said
inhabitants, their successors and assigns forever with the stipulations aforesaid, and
lands so granted can be divested by voluntary or involuntary means and are subject to
prescription, for title to common and unallotted lands of a community grant can be
acquired by adverse possession. L Bar Cattle Co. v. Board of Trustees, 46 N.M. 26, 120
P.2d 432 (1941), appeal dismissed, 316 U.S. 645, 62 S. Ct. 1108, 86 L. Ed. 1729
(1942).



Conveyance of fee with life estate in grantor. - If a deed is otherwise properly executed
and acknowledged, contains words of conveyance ordinarily found in deeds, and
delivered to the grantee, the fact that the deed recites that it is to take effect only upon
death of grantor, does not render the deed testamentary in character, but rather
conveys a fee title postponing possession during the life of the grantor. Vigil v.
Sandoval, 106 N.M. 233, 741 P.2d 836 (Ct. App. 1987).

Equitable title acquired held unaffected by subsequent congressional actions. - The
Alien Act of Congress approved March 3, 1887, did not apply to executory contracts for
the sale of land under which equitable titles had been acquired in good faith. Potter v.
Rio Arriba Land & Cattle Co., 4 N.M. (Gild.) 649, 17 P. 609 (1888).

Written instruments essential. - Under the civil law as it existed in New Mexico in 1868,
written instruments were essential for the sale of land. Maxwell Land Grant Co. v.
Dawson, 151 U.S. 586, 14 S. Ct. 458, 38 L. Ed. 279 (1894).

Substantially performed and satisfactorily proved oral agreement specifically
enforceable. - An oral agreement to devise property in consideration of personal
services, which is substantially performed and is established by satisfactory proof, may
be enforced in equity by specific performance, notwithstanding the statute of frauds. In
re McGee's Estate, 46 N.M. 256, 127 P.2d 239 (1942); Paulos v. Janetakos, 41 N.M.
534, 72 P.2d 1 (1937).

Possession, improvement and full payment constitute substantial performance. - Oral
contracts, partly performed, stand on a parity with contracts in writing insofar as
enforcement is concerned, and in this instance, the court being satisfied that inequity
would not result from its enforcement, possession of the premises pursuant to the oral
agreement, followed by the making of improvements and full payment of the
consideration, is enough to take the contract out of the statute of frauds. Shipp v.
Thomas, 58 N.M. 190, 269 P.2d 741 (1954).

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes," see 1 Nat. Resources J. 163 (1961).

For note, "Vendor and Purchaser - Increased Risks of Forfeiture and Malpractice
Resulting from the Use of Real Estate Contracts: Albuquerque National Bank v.
Albuquerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds § 1.

Effect of designating grantee in deed by firm name, 1 A.L.R. 564; 8 A.L.R. 493.
Equitable relief from deed on ground of intoxication, 6 A.L.R. 331.

Validity and effect of deed executed in blank as to name of grantee, 32 A.L.R. 737; 75
A.L.R. 1108; 175 A.L.R. 1294.

Remedy of mortgagee in mortgage of wife's property by husband in which wife does not
join, when proceeds are used to discharge valid lien, 43 A.L.R. 1406; 151 A.L.R. 407.
Lien of vendee for amount paid on purchase-price where contract of married woman to



convey is invalid, 45 A.L.R. 360; 33 A.L.R.2d 1384.

Validity and effect of alienation or encumbrance of homestead without joinder or
consent of wife, 45 A.L.R. 395.

Delivery of deed to third person to be delivered to grantee after grantor's death, 52
A.L.R. 1222,

Manual delivery of deed to grantee as an effective legal delivery, 56 A.L.R. 746.
Duress of third person as affecting validity of deed, 62 A.L.R. 1479.

Delivery as essential to gift by deed, 63 A.L.R. 553; 48 A.L.R.2d 1405.

Bank president's or vice-president's authority to execute deed, 67 A.L.R. 979.
Declaratory judgment as to deed, 68 A.L.R. 125; 87 A.L.R. 1205.

Deed of spouse of vendor as meeting vendor's obligation, 109 A.L.R. 190.

Relation back of title or interest embraced in escrow instrument upon final delivery or
performance of condition as affected by intervening marriage of feme sole grantor, 117
A.L.R. 80.

Conveyance of minerals as including minerals recoverable only by open pit mining, 1
A.L.R.2d 787.

Oil or gas "royalty" within language of conveyance, 4 A.L.R.2d 492.

Effect of supplying description of property conveyed after manual delivery of deed, 11
A.L.R.2d 1372.

Nature of estate conveyed by deed for park or playground purposes, 15 A.L.R.2d 975.
Commencement of running of statute of limitations respecting action by owners of right
of re-entry, or actions against third persons by reversioners, 19 A.L.R.2d 729.

Effect on validity of instrument in form of deed of provisions therein indicating an
intention to postpone or limit the rights of grantee until after the death of the grantor, 31
A.L.R.2d 536.

Oil and gas as "minerals" within deed, 37 A.L.R.2d 1440.

Quantum or character of estate or interest created by language providing premises as a
home, or giving or granting same for such use, 45 A.L.R.2d 699.

Validity of provisions of deed prohibiting, penalizing, or requiring marriage to one of a
particular religious faith, 50 A.L.R.2d 740.

Conflict between granting and habendum clauses as to estate conveyed, 58 A.L.R.2d
1374.

What constitutes acceptance of deed by grantor? 74 A.L.R.2d 992.

Validity, construction and effect of restrictive covenant requiring consent of third person
to construction on lot, 40 A.L.R.3d 864.

Conveyance of "right of way," in connection with conveyance of another tract, as
passing fee or easement, 89 A.L.R.3d 767.

Which of conflicting descriptions in deeds or mortgages of fractional quantity of interest
intended to be conveyed prevails, 12 A.L.R.4th 795.

Specificity of description of premises as affecting enforceability of contract to convey
real property - modern cases, 73 A.L.R.4th 135.

26 C.J.S. Deeds § 12.

8 47-1-5. [Signing of conveyances.]



All conveyances of real estate shall be subscribed by the person transferring his title or
interest in said real estate, or by his legal agent or attorney.

History: Laws 1851-1852, p. 374, C.L. 1865, ch. 44, § 4; C.L. 1884, § 2751, C.L. 1897,
§ 3942; Code 1915, § 4760; C.S. 1929, § 117-104; 1941 Comp., § 75-104; 1953 Comp.,
§ 70-1-4.

Section provides greater formality and certainty in the transfer of realty. McBee v.
O'Connell, 16 N.M. 469, 120 P. 734 (1911).

Written instruments essential. Under the civil law as it existed in New Mexico in 1868,
written instruments were essential for the sale of land. Maxwell Land Grant Co. v.
Dawson, 151 U.S. 586, 14 S. Ct. 458, 38 L. Ed. 279 (1894).

Making mark ineffective without assent or ratification. - A deed executed by using the
hand of a person to make his mark thereon at the place of signature is void, where the
grantor does not consciously assent to the signature so made, nor afterwards ratify the
same, and a certificate of acknowledgment placed thereon under such circumstances
does not render it valid. Garcia v. Leal, 30 N.M. 249, 231 P. 631 (1924).

Acknowledgement necessary for recordation and protection of grants. - Statute of this
state does not require deeds to be acknowledged, except for recordation, and for the
protection of the grantee against subsequent purchasers in good faith and without
notice. Garcia v. Leal, 30 N.M. 249, 231 P. 631 (1924).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds § 110.

Necessity of privy examination of wife to acknowledgment of conveyance, 1 A.L.R.
1089.

Exercise of duress by third person as affecting acknowledgment, 4 A.L.R. 869; 62
A.L.R. 1477.

Subscribing witness's denial or forgetfulness of signature by mark, 17 A.L.R. 1275.
Effect of filing affidavit of forgery against ancient deed, 18 A.L.R. 908.

Use of diminutive or nickname as affecting operation of record as notice, 45 A.L.R. 557.
Formal acknowledgment of instrument by one whose name is signed thereto by another
as an adoption of the signature, 57 A.L.R. 525.

Alteration in deed or mortgage with consent of parties thereto after acknowledgment or
attestation as affecting notice from record thereof, 67 A.L.R. 366, 369.

Improper insertion or omission of middle initial of one's name as affecting constructive
notice from public records, 122 A.L.R. 909.

Joining in subsequent instrument as ratification of prior deed ineffective for failure of
delivery, 7 A.L.R.2d 303, 320.

Acknowledgment, record of instrument without acknowledgment or insufficiently
acknowledged, as notice, 59 A.L.R.2d 1299.



Procuring signature by fraud as forgery, 11 A.L.R.3d 1074.

Check given in land transaction as sufficient writing to satisfy statute of frauds, 9
A.L.R.4th 1009.

Sufficiency of showing, in establishing boundary by parol agreement, that boundary was
uncertain or in dispute before agreement, 72 A.L.R.4th 132.

26 C.J.S. Deeds § 34.

8 47-1-6. Seal unnecessary.

No seal or scroll is necessary to the validity of any contract, bond or conveyance,
whether respecting real or personal property, or any other instrument of writing, nor
does the addition or omission of a seal or scroll in any way affect the force or effect of
the same.

History: Laws 1901, ch. 62, § 11; Code 1915, § 4761; C.S. 1929, § 117-105; 1941
Comp., 8 75-105; Laws 1967, ch. 87, § 9; 1953 Comp., § 70-1-5.

Effective dates. - Laws 1967, ch. 87, 8 10 makes the act effective on January 1, 1968.

Section abolished distinction between sealed and unsealed instruments. Griffith v.
Humble, 46 N.M. 113, 122 P.2d 134 (1942); Parker v. Beasley, 40 N.M. 68, 54 P.2d 687
(1936); Merchants Nat'l| Bank v. Otero, 24 N.M. 598, 175 P. 781 (1918).

Recitation of seal immaterial to consideration. - The recitation at the close of a letter
agreement that said agreement "shall be considered a sealed instrument by all parties
signing" had no bearing on the question of lack of consideration. Russell v. Texas
Consol. Qils, 120 F. Supp. 508 (D.N.M. 1954).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds § 115; 68 Am. Jur.
2d Seals 8§ 7 t0 9.
26 C.J.S. Deeds 8§ 34, 75.

8 47-1-7. [Powers of attorney and revocations thereof to be
acknowledged and recorded.]

All powers of attorney or other writings containing authority to convey real estate, as
agent or attorney of the owner of the same, or to execute, as agent for another, any
conveyance of real estate, or by which real estate may be affected in law, or equity,
shall be acknowledged, certified, filed and recorded, as other writings conveying or
affecting real estate are required to be acknowledged. No such power of attorney, or
other writing, filed and recorded in the manner prescribed in this section, shall be
considered revoked by any act of the party executing the same, until the instrument of



writing revoking the same, duly acknowledged and certified to, shall be filed for record
and recorded in the office of the county clerk where said power of attorney or other
writing is filed and recorded.

History: Laws 1901, ch. 62, § 21; Code 1915, § 4774; C.S. 1929, § 117-118; 1941
Comp., § 75-106; 1953 Comp., § 70-1-6.

Cross-references. - For acknowledgements, see 14-13-8 to 14-13-11 NMSA 1978 et
seq.

Requirements for power to convey same as requirements for conveyance. - In order to
give validity to a conveyance of lands under power of attorney, the power to convey
must possess the same requisites and observe the same solemnities as are necessary
in the deed directly conveying the land, and the only recognizable exception to the rule
is where the execution by the agent or attorney is in the presence of and by the
direction of the principal. Miera v. Miera, 25 N.M. 299, 181 P. 583 (1919).

Law reviews. - For article, "The Community Property Act of 1973: A Commentary and
Quasi-Legislative History," see 5 N.M. L. Rev. 1 (1974).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Sufficiency of execution of deed by agent or
attorney in fact in name of principal without his own name appearing, 96 A.L.R. 1252.
Power of attorney under which deed or mortgage is executed, necessity of recording of,
114 A.L.R. 660.

2A C.J.S. Agency § 27.

8§ 47-1-8. [Conveyances under terminated power of attorney;
validation.]

All conveyances or incumbrances of real or personal property heretofore or hereafter
made in pursuance of a power of attorney valid when executed, are hereby declared
valid notwithstanding the revocation of such power or the death of the donor of such
power where the person to whom such conveyance or incumbrance is made or granted
is a bona fide purchaser or incumbrancer for value and without notice of such
revocation or death.

History: 1941 Comp., 8 75-106a, enacted by Laws 1945, ch. 69, 8 1; 1953 Comp., § 70-
1-7.

8 47-1-9. [Notice of revocation or death by means of affidavit.]
Notice of such revocation or death may be given so as to affect, with notice, all

subsequent purchasers or incumbrancers within the meaning of Section 1 [47-1-8
NMSA 1978] hereof by the filing for record with the county clerk of the county where



such real estate is located or where such personal property is usually situated, as the
case may be, of the affidavit of any person declaring the facts. Such affidavit may be
made on information and belief and such [shall] be duly acknowledged in the same
manner as the instrument conveying real estate.

History: 1941 Comp., § 75-106b, enacted by Laws 1945, ch. 69, 8§ 2; 1953 Comp., § 70-
1-8.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 3 Am. Jur. 2d Affidavits 88 12 to 15.

8§ 47-1-10. [Recordation of affidavit of termination of power of
attorney.]

In the absence of the recordation of an affidavit as described in Section 2 [47-1-9 NMSA
1978] hereof, all subsequent bona fide purchasers or incumbrancers without actual
notice of the defects in such power of attorney as referred to in Section 1 [47-1-8 NMSA
1978] hereof, shall be entitled to the same interest and to the same extent as they
would have been had such power of attorney not been subject to such defects.

History: 1941 Comp., § 75-106c, enacted by Laws 1945, ch. 69, § 3; 1953 Comp., § 70-
1-9.

8§ 47-1-11. [Instruments by agent authorized.]

All conveyances of real estate, mortgages, trust deeds, sales contracts and other
instruments of writing affecting the title to real estate, subscribed and executed by the
owner or owners thereof through his or her duly authorized agent under a duly executed
and acknowledged power of attorney, shall have the same force and effect as though
said conveyance, mortgage, trust deed, sales contract or other instrument affecting the
title to real estate had been actually subscribed by the owner or owners thereof.

History: Laws 1937, ch. 147, § 1; 1941 Comp., § 75-107; 1953 Comp., § 70-1-10.

Validating clauses. - Laws 1937, ch. 147, § 2, provides that all written instruments
affecting title to realty heretofore subscribed and executed under a power of attorney
are valid.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 3 Am. Jur. 2d Agency 88 73 to 77.
Authority of agent, under power of attorney, to endorse and transfer commercial paper,
37 A.L.R.2d 472.

Real estate broker's authority under power of attorney to execute contract of sale in
behalf of principal, 43 A.L.R.2d 1022, 1026.



§ 47-1-12. [Conveyance by decree or master.]

In all actions relating to real estate, where it becomes necessary for the conveyance of
the same by either party to the action the court may enter a decree, which of itself shall
operate as a good and sufficient conveyance of the real estate in question or may
appoint any proper person to make such conveyance for and on behalf of the party.

History: Laws 1901, ch. 62, § 10; 1903, ch. 5, § 4; Code 1915, § 4773; C.S. 1929, §
117-117; 1941 Comp., 8§ 75-108; 1953 Comp., § 70-1-11.

Cross-references. - As to bringing an action for specific performance, see 42-7-1 to 42-
7-4 NMSA 1978. For enforcement of decree for specific performance, see Rule 1-070.

Proceeding in rem to be brought in county where land situated. - A suit in aid of
execution to compel grantees of land to execute conveyances vesting title in judgment
debtor so as to permit plaintiff to obtain execution on judgment is a proceeding in rem
and must be brought in the county in which the land is situated. Atler v. Stolz, 38 N.M.
529, 37 P.2d 243 (1934), overruled on other grounds, Kalosha v. Novick, 84 N.M. 502,
505 P.2d 845 (1973).

A suit to redeem lands from sale under decree of court must be brought in the county
where the lands are situated. Catron v. Gallup Fire Brick Co., 34 N.M. 45, 277 P. 32
(1929), overrruled on other grounds, Kalosha v. Novick, 84 N.M. 502, 505 P.2d 845
(1973).

But venue may be waived. - The rights conferred by the venue statute are not
jurisdictional and may be waived. Kalosha v. Novick, 84 N.M. 502, 505 P.2d 845 (1973).

Constructive service of process is not sufficient in an action to reform a lease or
sublease by decreasing rental payments, and allowing credit for excess payments.
State ex rel. Truitt v. District Court, 44 N.M. 16, 96 P.2d 710 (1939).

8§ 47-1-13. [Lineal and collateral securities; contracts binding realty
as against heirs and legal claimants.]

Lineal and collateral securities in all cases are hereby forbidden, but the heirs and legal
claimants of any person who may have made any written contract or agreement shall be
responsible for said contract or agreement to the extent of the lands limited or
bequeathed, in such case, and in the manner prescribed by law.

History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, § 27; C.L. 1884, § 1426; C.L. 1897,
§ 2046; Code 1915, § 4766; C.S. 1929, § 117-110; 1941 Comp., § 75-109; 1953 Comp.,
§ 70-1-12.



Section does not prevent enforcement of oral contract to adopt children and leave them
promisor's property on death of the latter. Wooley v. Shell Petroleum Corp., 39 N.M.
256, 45 P.2d 927 (1935).

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes,” see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Descent and Distribution 8§
134.

Relative rights to real property as between purchasers from or through decedent's heirs
and devisees under will subsequently sought to be established, 22 A.L.R.2d 1107.

26A C.J.S. Descent and Distribution § 124.

8§ 47-1-14. [Effect of words "bargained and sold."]

The words, bargained and sold, or words to the same effect, in all conveyances of
hereditary real estate, unless restricted in express terms on the part of the person
conveying the same, himself and his heirs, to the person to whom the property is
conveyed, his heirs and assignees, shall be limited to the following effect:

A. that the grantor, at the time of the execution of said conveyance, is possessed of an
irrevocable possession in fee simple to the property so conveyed,;

B. that the said real estate, at the time of the execution of said conveyance, is free from
all encumbrance made or suffered to be made by the grantor, or by any person claiming
the same under him;

C. for the greater security of the person, his heirs and assignees, to whom said real
estate is conveyed by the grantor and his heirs, suits may be instituted the same as if
the conditions were stipulated in the said conveyance.

History: Laws 1851-1852, p. 374, C.L. 1865, ch. 44, § 3; C.L. 1884, § 2750; C.L. 1897,
§ 3941; Code 1915, § 4759; C.S. 1929, § 117-103; 1941 Comp., 8§ 75-110; 1953 Comp.,
§ 70-1-13.

Cross-references. - As to the effect of the word "grant,” see 47-1-32 NMSA 1978.

"Hereditary real estate" means real estate of inheritance. Douglass v. Lewis, 131 U.S.
75,9 S. Ct. 634, 33 L. Ed. 53 (1889).

Effect of express covenant. - Where an express covenant of warranty is introduced into
a deed, the purchaser is denied the benefits of statutory covenants. Douglass v. Lewis,
131 U.S. 75,9 S. Ct. 634, 33 L. Ed. 53 (1889).



Covenants of warranty and seisin distinguished. - The covenant of warranty and that of
seisin or of right to convey are not equivalent covenants. Defect of title will sustain an
action upon the one, while disturbance of possession is requisite to recover upon the
other. Douglass v. Lewis, 131 U.S. 75,9 S. Ct. 634, 33 L. Ed. 53 (1889).

"Possessed of an irrevocable possession in fee simple” means seised of an
indefeasible estate in fee simple. Douglass v. Lewis, 131 U.S. 75,9 S. Ct. 634, 33 L.
Ed. 53 (1889).

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes,” see 1 Nat. Resources J. 163 (1961).

For note, "Vendor and Purchaser - Increased Risks of Forfeiture and Malpractice
Resulting from the Use of Real Estate Contracts: Albuguerque National Bank v.
Albuquerque Ranch Estates, Inc.,"” see 15 N.M.L. Rev. 99 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds 88§ 13, 263, 264.
26 C.J.S. Deeds § 7.

8 47-1-15. [Joint grantees or devisees; tenancy in common.]

All interest in any real estate, either granted or bequeathed to two or more persons
other than executors or trustees, shall be held in common, unless it be clearly
expressed in said grant or bequest that it shall be held by both parties.

History: Laws 1851-1852, p. 374; C.L. 1865, ch. 44, § 17; C.L. 1884, § 2764, C.L. 1897,
§ 3961; Code 1915, § 4762; C.S. 1929, § 117-106; 1941 Comp., § 75-111; 1953 Comp.,
§ 70-1-14.

Cross-references. - For conveyance to two or more persons "as joint tenants," see 47-1-
35 NMSA 1978. As to conveyances to married persons, see 40-3-12 NMSA 1978.

Joint tenancy held created. - A deed executed by a husband in 1908 conveying
community real estate to his wife and their daughter, stating that it was the intention of
the grantor that the estate conveyed should be held by the grantees as joint tenants,
created a joint tenancy, and not a tenancy in common in the entire premises. Brown v.
Jackson, 35 N.M. 604, 4 P.2d 1081 (1931).

Real estate contract as evidence of transmutation of property. - Although a real estate
contract is not conclusive and is not, by itself, substantial evidence on the issue of
transmutation of property, it at least constitutes some evidence of intent to transmute.
Nichols v. Nichols, 98 N.M. 322, 648 P.2d 780 (1982).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds 88 35, 179, 185, 274
to 276, 333, 359; 28 Am. Jur. 2d Estates § 2.



Partnership, effect of designating by firm name grantee in deed to pass title to partners
as tenants in common, 1 A.L.R. 564; 8 A.L.R. 493.

Contribution as between cotenants in remainder as affected by fact that one or more of
them owns, or did own, the life estate or an interest therein, 98 A.L.R. 859.

Lease to two or more as creating a tenancy in common or a joint tenancy, 113 A.L.R.
573.

Validity of provision in deed or other instrument creating a cotenancy that neither tenant
shall encumber or dispose of his interest without consent of the other, 124 A.L.R. 222.
Character of tenancy created by instrument purporting to convey one's title or interest to
himself and another, 132 A.L.R. 632; 173 A.L.R. 1216.

Character of tenancy created by owner's conveyance to himself and another, or to
another alone, of an undivided interest, 44 A.L.R.2d 595.

What constitutes a devise or bequest in joint tenancy notwithstanding statute raising a
presumption against joint tenancy? 46 A.L.R.2d 523.

Construction of devise to persons as joint tenants and expressly to the survivor of them,
or to them "with the right of survivorship,” 69 A.L.R.2d 1058.

Character and incidents of estate created by a deed to persons as husband and wife
who are not legally married, 83 A.L.R.2d 1051.

Regulation of time-share or interval ownership interests in real estate, 6 A.L.R.4th 1288.
Estate created by deed to persons described as husband and wife but not legally
married, 9 A.L.R.4th 1189.

26 C.J.S. Deeds 88 24, 119, 125, 127; 48A C.J.S. Joint Tenancy 88 22, 23.

§ 47-1-16. [Instrument of conveyance; prima facie evidence of joint
tenancy.]

An instrument conveying or transferring title to real or personal property to two or more
persons as joint tenants, to two or more persons and to the survivors of them and the
heirs and assigns of the survivor, or to two or more persons with right of survivorship,
shall be prima facie evidence that such property is held in a joint tenancy and shall be
conclusive as to purchasers or encumbrancers for value. In any litigation involving the
issue of such tenancy a preponderance of the evidence shall be sufficient to establish
the same.

History: 1953 Comp., § 70-1-14.1, enacted by Laws 1955, ch. 174, § 1.

Section applies to bank accounts. Kinney v. Ewing, 83 N.M. 365, 492 P.2d 636 (1972).

This statute is intended to do away with special proof requirement when there is a
transmutation of community property into joint tenancy. Estate of Fletcher v. Jackson,
94 N.M. 572, 613 P.2d 714 (Ct. App. 1980).



Quantum of proof necessary to rebut or sustain prima facie evidence of joint tenancy is
preponderance of the evidence, not clear, strong and convincing proof. Blake v. Blake,
102 N.M. 354, 695 P.2d 838 (Ct. App. 1985).

Joint tenancy created. - Execution of a joint tenancy deed by a husband, putting
separate property in the names of the husband and wife, creates a joint tenancy, not
community property. Hughes v. Hughes, 96 N.M. 719, 634 P.2d 1271 (1981).

Parol evidence may be looked at to determine grantor's intent and the parties'
understanding in establishing whether a deed created a joint tenancy, except where
purchaser or encumbrancers for value are involved. Ohl v. Ohl, 97 N.M. 175, 637 P.2d
1230 (1981).

Existence and nonexistence of joint tenancy both proved by preponderance. - The
words "the same" in the last sentence of this section refer back to "the issue of such
tenancy." If joint tenancy is "in issue," its existence is to be resolved, and the negative
would seem to be as much included as the affirmative. If the legislature had intended
the negative to require a greater quantum of proof than the affirmative, it is reasonable
to suppose that it would have said so. Kinney v. Ewing, 83 N.M. 365, 492 P.2d 636
(1972).

Community funds used with no intention to establish joint tenancy creates no such
tenancy. - Because it was not the intention of husband and wife to hold the property as
joint tenants, and because community funds were used to purchase the property, the
trial court properly concluded that a joint tenancy was not created. Wiggins v. Rush, 83
N.M. 133, 489 P.2d 641 (1971).

Presumption against joint tenancy. - If separate property has been so commingled or
mixed with property acquired after marriage so that the separate property cannot be
clearly traced or identified, then there is a presumption that the property acquired after
marriage is community property, and not held in joint tenancy, unless this presumption
can be overcome by proof. Wiggins v. Rush, 83 N.M. 133, 489 P.2d 641 (1971).

Law reviews. - For symposium, "The Effects of an Equal Rights Amendment on the New
Mexico System of Community Property: Problems of Characterization, Management
and Control,” see 3 N.M. L. Rev. 11 (1973).

For article, "The Community Property Act of 1973: A Commentary and Quasi-Legislative
History," see 5 N.M. L. Rev. 1 (1974).

For comment, "In-Migration of Couples from Common Law Jurisdictions: Protecting the
Wife at the Dissolution of the Marriage," see 9 N.M.L. Rev. 113 (1978-79).

For article, "Survey of New Mexico Law, 1979-80: Domestic Relations and Juvenile
Law,” see 11 N.M.L. Rev. 134 (1981).



For note, "Community Property - Transmutation of Community Property: A Preference
for Joint Tenancy in New Mexico?" see 11 N.M.L. Rev. 421 (1981).

For annual survey of New Mexico law relating to domestic relations, see 13 N.M.L. Rev.
379 (1983).

For annual survey of New Mexico law relating to property, see 13 N.M.L. Rev. 435
(1983).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Ratification of prior ineffective deed by
joining in instrument, 7 A.L.R.2d 294.

Capacity of cotenant to maintain suit to set aside conveyance of interest of another
cotenant because of fraud, undue influence or incompetency, 7 A.L.R.2d 1317.

Deed as superseding or merging provisions of antecedent contract imposing obligations
upon the vendor, 38 A.L.R.2d 1310.

Estate created by deed to persons described as husband and wife but not legally
married, 9 A.L.R.4th 1189.

26 C.J.S. Deeds § 127.

§ 47-1-17. [Entailed estates.]

Whenever a conveyance or bequest is made wherein the conveyor or testator shall hold
possession of property, be it lands or tenements, in law or equity, as under the English
Statute of Edward the First, styled the entail statute, and said property is to be
perpetuated in the family, each one of said conveyances or bequests shall only invest
the conveyors or testators with possession during their lifetime, who shall possess and
hold the right and title to said premises, and no others, the same as a tenant for life is
recognized by law; and at the death of said conveyor or testator said lands and
tenements shall descend to the children of said conveyor or testator, to be equally
divided among them as absolute tenants in common; and if there should be but one
child, it shall descend absolutely to it; and if any child should die, the part which he or
she should have received shall be given to his or her successor, and if there should be
no such successor, then it shall descend to his or her legal heirs.

History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, § 24; C.L. 1884, § 1423; C.L. 1897,
§ 2043; Code 1915, § 4763; C.S. 1929, § 117-107; 1941 Comp., § 75-112; 1953 Comp.,
§ 70-1-15.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes,” see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 Am. Jur. 2d Estates 88 44 to 55.
Fee simple conditional as creating estate tail after enacting of statute de donis, 114
A.L.R. 606.

31 C.J.S. Estates § 29.



8 47-1-17.1. Rule against perpetuities; modification.

In determining whether an interest would violate the rule against perpetuities, the period
of perpetuities shall be measured by actual rather than possible events; provided,
however, the period shall not be measured by any lives whose continuance does not
have a causal relationship to the vesting or failure of the interest. Any interest which
would violate said rule as thus modified shall be reformed, within the limits of that rule,
to approximate most closely the intention of the creator of the interest.

History: Laws 1983, ch. 246, § 1.

Effective dates. - Laws 1983, ch. 246, contains no effective date provision, but was
enacted at the session which adjourned on March 19, 1983. See N.M. Const., art. IV, §
23.

Warranty deed not in violation of rule against perpetuities. - See Gartley v. Ricketts, 107
N.M. 451, 760 P.2d 143 (1988).

Law reviews. - For article, "Survey of New Mexico Law, 1982-83: Property Law," see 14
N.M.L. Rev. 189 (1984).

8 47-1-18. [Reversion; "heirs" and "successors" defined.]

When a balance or residue, in lands or tenements, goods or property, is limited by
writing or otherwise to take effect after the decease of any person without heirs, or
bodily heirs, or succession, the words heirs and successors shall be so construed as to
mean heirs or successors living, at the time of the decease of the person styled
ancestor.

History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, § 25; C.L. 1884, § 1424, C.L. 1897,
§ 2044; Code 1915, § 4764; C.S. 1929, § 117-108; 1941 Comp., § 75-113; 1953 Comp.,
§ 70-1-16.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes," see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 Am. Jur. 2d Estates 88 171 to 181, 286.
"Issue," meaning of term where used as a word of purchase, 2 A.L.R. 930; 117 A.L.R.
691.

Transfer of expectancy by prospective heir, 17 A.L.R. 597; 44 A.L.R. 1465; 121 A.L.R.
450.

"Heirs" of living person, validity and effect of deed to, 22 A.L.R. 713.

Release of possibility of reverter, 38 A.L.R. 1111; 114 A.L.R. 614.

Future estate or interest in property as asset in bankruptcy, 48 A.L.R. 784; 58 A.L.R.



773.

Questions arising in connection with possibility of reverter, 51 A.L.R. 1473.

Possibility of issue extinct as affecting property rights, 67 A.L.R. 538; 98 A.L.R.2d 1285.
Living members of class as excluding their children from the class under grant to issue,
83 A.L.R. 164.

Vested or contingent character of remainder which is subject to be defeated by death of
remainderman without issue before termination of particular estate, 109 A.L.R. 136.
Possibility of reverter in case of fee simple conditional, 114 A.L.R. 612.

Remainder or reversion as resulting from grant to one for life, and in specified event to
heirs or next of kin of grantor, 125 A.L.R. 548; 16 A.L.R.2d 691.

Grant to one for life, and afterwards, either absolutely or contingently, to grantor's heirs
or next of kin, as leaving reversion or creating remainder, 16 A.L.R.2d 691.

Devise or bequest which does not state character or duration of estate, but purports to
dispose of what remains at death of devisee or legatee, as creating a fee or life estate,
17 AL.R.2d 7.

Gift to issue, children, wife, etc., as implied from a provision over in default of such
persons, 22 A.L.R.2d 177.

Who are within gift or grant to "offspring,” 23 A.L.R.2d 842.

Time as of which members of class described as grantor's "heirs," "next of kin,"
"relations," and the like, to whom a future gift is made, are to be ascertained, 38
A.L.R.2d 327.

Taking per stirpes or per capita under deed, 40 A.L.R.2d 740.

Destruction of possibility of reverter by transfer, 53 A.L.R.2d 224.

Time of ascertaining persons to take where designated as the "heirs," "next of kin,"
"descendants,"” etc., of one other than the testator, trustor, grantor, life tenant, or
remainderman, 60 A.L.R.2d 1394.

When is s gift by deed of trust one to a class? 61 A.L.R.2d 212.

Time of ascertaining persons to take under deed, where designated as the "heirs," "next
of kin," "children,"” "relations," etc., of life tenant or remainderman, 65 A.L.R.2d 1408.
Person entitled to inter vivos grant to "husband," "wife," or "widow," 71 A.L.R.2d 1273.
Validity of statute canceling, destroying, nullifying, or limiting the enforcement of rights
of re-entry for condition broken or possibilities of reverter, 87 A.L.R.3d 1011.

26 C.J.S. Deeds 88 7, 115, 124, 126; 31 C.J.S. Estates § 105.

8§ 47-1-19. [Rights of heirs of life tenant when made remaindermen.]

When the remainder of a possession is limited to the heirs or heirs of the body of a
person who holds said property as a life estate, in these premises the persons who at
the termination of said life estate, are to be heirs or heirs of the body of said life estate,
shall be authorized to purchase the same [take as purchasers] by virtue of the
remainder of the possession so limited in them.

History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, § 26; C.L. 1884, § 1425; C.L. 1897,
§ 2045; Code 1915, § 4765; C.S. 1929, § 117-109; 1941 Comp., § 75-114; 1953 Comp.,
§ 70-1-17.



Compiler's notes. - The bracketed words "take as purchasers" were inserted by the
compiler to clarify the meaning of the section, which was apparently intended to prevent
the operation of the Rule in Shelley's Case, whereby an ancestor given a life estate with
a remainder to his heirs was judicially determined to have a fee simple, with full right of
alienation, so that the heirs might take nothing.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes,” see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 Am. Jur. 2d Estates § 1.

Declaratory judgment as to rights and powers of life tenants, 12 A.L.R. 86; 19 A.L.R.
1124;50 A.L.R. 42; 68 A.L.R. 110; 87 A.L.R. 1205.

Timber rights of life tenants, 21 A.L.R. 1002; 46 A.L.R. 1205; 51 A.L.R.2d 1374.
Conveyance by life tenant and remainderman in esse as cutting off interest of unborn
persons under devise for life with remainder to a class, 25 A.L.R. 770.

Eminent domain, right of remaindermen to compensation for improvements made by the
condemnor, before condemnation, relying on deed from life tenant, 34 A.L.R. 1095.
Rights of life tenant and remaindermen inter se as to oil and gas, 43 A.L.R. 811.
Subrogation of life tenant or remainderman paying taxes, 61 A.L.R. 612; 106 A.L.R.
1212.

Sale or exchange of property which is subject to life estate and remainder, where it is
unproductive, or income is insufficient to pay taxes and upkeep, 76 A.L.R. 540.

Right to contribution from remainderman of life tenant who pays encumbrance on
property, 87 A.L.R. 220.

Amount of income as affecting duty of life tenant in respect of repairs, 101 A.L.R. 681.
Provision of will that children of remainderman who dies before expiration of precedent
estate or time fixed for distribution to remainderman shall take share to which he would
have been entitled, as affecting character of remainder as vested or contingent, 109
A.L.R. 5; 47 A.L.R.2d 900.

Rights of life tenant (legal or equitable) and remaindermen in respect of amount paid by
lessee in consideration of release, 121 A.L.R. 900.

Cost of property insurance as a charge against life tenant or remainderman, 126 A.L.R.
336.

Grant to one and his children, 161 A.L.R. 612.

Rights as between life tenant and remaindermen in respect of property, estates, or
securities of a wasting, consumable, or perishable nature, 170 A.L.R. 133.

Nature of estates or interests created by grant to one and heirs if donee should have
any heirs, 16 A.L.R.2d 670.

Grant in terms insufficient to carry the whole property absolutely as so operating where
followed by a purported limitation over property not disposed of by the first taker, 17
A.L.R.2d 7.

Rights of tenant for life and remaindermen inter se in royalties or rents under oil, gas,
coal, or other mineral lease, 18 A.L.R.2d 98.

Who are within gift or grant to "offspring,” 23 A.L.R.2d 842.

Murder of life tenant by remainderman or reversioner as affecting latter's rights to
remainder or reversion, 24 A.L.R.2d 1120.



Nontrust life estate expressly given for support and maintenance as limited thereto, 26
A.L.R.2d 1207.

Gift or grant to one upon marriage, if married, payable at marriage, or the like, as vested
or contingent, 30 A.L.R.2d 127.

Life estate as created by language providing premises as a home, or giving or granting
same for such use, 45 A.L.R.2d 699.

Life tenant's right of action for injury or damage to property, 49 A.L.R.2d 1117.
Character of remainder limited generally to the life tenant's children, 57 A.L.R.2d 103.
Nature of remainder created by inter vivos trust giving settlor, trustee, or life beneficiary
power to exhaust trust fund or otherwise terminate trust, 61 A.L.R.2d 477.

Delivery or distribution to life tenant, or assent by executor to his possession or to the
life interest, as inuring to the benefit of the remaindermen and operating to take the
remainder out of the estate, absent a trust or will provision retaining it, 68 A.L.R.2d
1107.

Implication of cross remainder during interval between deaths of life beneficiaries
sharing therein, where remainder was given over after death of all life beneficiaries, 71
A.L.R.2d 1324.

Gift over by implication after estate during life or until marriage, where property is
expressly given over at death and first taker marries, or vice versa, 73 A.L.R.2d 484.
Rights of life tenant and remaindermen inter se respecting increase, gains, and
enhanced values of the estate by proceeds of insurance on estate property, 76 A.L.R.2d
186.

Duty as between life tenant and remainderman as respects payment of improvement
assessments, 10 A.L.R.3d 1309.

Life tenant's death as affecting rights under lease given by him, 14 A.L.R.4th 1054.
Duty as between life tenant and remainderman with respect to cost of improvements or
repairs made under compulsion of governmental authority, 43 A.L.R.4th 1012.

31 C.J.S. Estates § 85.

8 47-1-20. [Remainder to unborn child.]

When any possession has been or shall be conveyed limiting the remainder of the
possession to the son or daughter of any person, born after the death of its parent,
possession shall be taken the same as if he or she was born during the life of the
parent, although no possession should have been conveyed to sustain the remainder of
a contingent possession after his death, and after this an absolute possession or
bequest may be made, commencing in the future, in writing in the same manner as by
will.

History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, 8§ 28; C.L. 1884, § 1427; C.L. 1897,
§ 2047, Code 1915, § 4767; C.S. 1929, § 117-111; 1941 Comp., § 75-115; 1953 Comp.,
§ 70-1-18.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes," see 1 Nat. Resources J. 163 (1961).



For note, "Contingent Remainders; Rule of Destructibility Abolished in New Mexico,"
see 10 N.M.L. Rev. 471 (1980).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds 88 30, 289, 290, 214;
28 Am. Jur. 2d Estates § 132; 51 Am. Jur. 2d Life Tenants and Remaindermen 8§ 5 to
13.

8 47-1-21. [Future possession dependent on death without heirs;
effect of birth of posthumous child.]

A future possession depending upon the contingency of the death of a person without
heirs shall be revoked by the birth of a posthumous son or daughter of said person
capable of succeeding him.

History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, § 29; C.L. 1884, § 1428; C.L. 1897,
§ 2048; Code 1915, § 4768; C.S. 1929, § 117-112; 1941 Comp., 8§ 75-116; 1953 Comp.,
§ 70-1-19.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes," see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 Am. Jur. 2d Estates §§ 200, 280, 310.
Afterborn children, conveyance by life tenant and remaindermen in esse as cutting off
interest of, under devise for life with remainder to a class, 25 A.L.R. 770.

Right of child en ventre sa mere to take under a conveyance or devise of present
interest to parent and children, 50 A.L.R. 619.

Who are within gift or grant to "offspring,” 23 A.L.R.2d 842.

Rights as between estate of life tenant and remaindermen in respect of proceeds of sale
or disposition made in exercise of power given life tenant, 47 A.L.R.3d 1078.

31 C.J.S. Estates § 95.

8§ 47-1-22. [Grants of rents, returns or remainders.]

Grants of rents, returns or remainders of possession shall be valid without the previous
ceremonies of the tenants, but no tenant having paid any rent to the grantor before
receiving notice of the transfer shall be injured thereby.

History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, § 30; C.L. 1884, § 1429; C.L. 1897,
§ 2049; Code 1915, § 4769; C.S. 1929, § 117-113; 1941 Comp., § 75-117; 1953 Comp.,
§ 70-1-20.

Tenant protected by notice requirement. - After notice to the tenant that premises have
been conveyed by the lessor, the tenant must pay accruing rents to the grantee. Until



the tenant has notice of the conveyance, he is protected in paying rent to his original
landlord. Fletcher v. Bryan, 76 N.M. 221, 413 P.2d 885 (1966).

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes,” see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Life tenant's liability for waste as affected
by assignment or transfer of his interest, 71 A.L.R. 1187.

Reservation by deed of right to proceeds, or part of proceeds, of a future sale or
condemnation of the property or part thereof, validity and effect of, where reversion
exists, 123 A.L.R. 1475.

Nature of estates or interests created by grant to one and heirs if donee should have
any heirs, 16 A.L.R.2d 670.

Rights as between life tenants and remaindermen to the increase in the value of the
estate, 76 A.L.R.2d 162.

Divorce property distribution: treatment and method of valuation of future interest in real
estate or trust property not realized during marriage, 62 A.L.R.4th 107.

26 C.J.S. Deeds 88 1, 117, 136; 31 C.J.S. Estates § 95.

§ 47-1-23. [Transfer of reversion authorized.]

That the possibility or right of reversion for breach or violation of condition or conditions
subsequent contained in any deed or other instrument conveying real estate in the state
of New Mexico, is hereby made assignable, and the grantor in any such instrument
heretofore or hereafter made affecting real estate in the state of New Mexico, is given
the right to assign and transfer such future contingent right of reentry, forfeiture and
reversion for violation or breach of such condition or conditions subsequent.

History: Laws 1937, ch. 4, § 1; 1941 Comp., § 75-118; 1953 Comp., § 70-1-21.

Possibility of reverter comes within section and is an alienable contingent reversionary
interest. Prince v. Charles llfeld Co., 72 N.M. 351, 383 P.2d 827 (1963). See also same
annotation in notes to 47-1-24 NMSA 1978.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes," see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 28 Am. Jur. 2d Estates § 315.

Reversion of title upon abandonment or vacation of public street or highway, 18 A.L.R.
1008; 70 A.L.R. 564.

Reverter, release of possibility of, as vesting fee in grantee, 38 A.L.R. 1111.

Reversion left by grant to one for life, and afterward, either absolutely or contingently, to
grantor's heirs or next of kin as subject to conveyance, 16 A.L.R.2d 713.

Validity and effect of transfer of possibility of reverter or right of re-entry, following
conveyance of determinable fee or fee subject to condition subsequent, 53 A.L.R.2d



224,

Divorce property distribution: treatment and method of valuation of future interest in real
estate or trust property not realized during marriage, 62 A.L.R.4th 107.

31 C.J.S. Estates § 108.

8§ 47-1-24. [Rights of transferee of reversion.]

The assignee of or any successor to the right of reentry, forfeiture and reversion for
breach or violation of condition or conditions subsequent, is hereby given upon such
assignment, all of the rights and privileges of the original grantor for the enforcement of
reentry, forfeiture and reversion when any such condition or conditions subsequent shall
have been breached or broken, including all legal and equitable remedies for the judicial
enforcement of such right or rights.

History: Laws 1937, ch. 4, § 2; 1941 Comp., § 75-119; 1953 Comp., § 70-1-22.

Possibility of reverter comes within section and is an alienable contingent reversionary
interest. Prince v. Charles llfeld Co., 72 N.M. 351, 383 P.2d 827 (1963). See also same
annotation in notes to 47-1-23 NMSA 1978.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes," see 1 Nat. Resources J. 163 (1961).

8 47-1-25. [Rights of persons in possession under Spanish and
Mexican grants.]

Every person or persons being of the class or condition that have held or hold, in lawful
possession under a legitimate title, derived from the authorities of Spain or Mexico,
which, according to the laws at that time, had legitimate authority to grant such title to
property, upon whatever lands belonging to said governments, prior to the treaty of
peace by the latter with the United States, who actually find themselves in legal
possession upon said lands, in quiet and peaceful possession, and without being
interrupted, from the time that the government of the United States comprised within its
limits this state; the said persons are entitled to a lawful claim of property and legal
ownership under the limits thereof, to the lands mentioned, in the same manner as
those who had acquired by purchase, inheritance or legal conveyance, be the same
whatever it may, according to law, exclusively and against any other person
whatsoever, who lay claim subsequent to that date.

History: Laws 1863-1864, p. 54; C.L. 1865, ch. 101, § 8; C.L. 1884, § 1493; C.L. 1897,
§ 2143; Code 1915, § 4771; C.S. 1929, § 117-115; 1941 Comp., § 75-120; 1953 Comp.,
§ 70-1-23.



Cross-references. - As to possession for 10 years under grant, see 37-1-21 NMSA
1978.

Decision by surveyor general as to title's legitimacy final. - Under the provisions of the
Act of Congress of July 22, 1854 (U.S. Stat. at Large, page 309, § 8) [Act of July 22,
1854, 10 Stat. 309], the surveyor general of New Mexico was clothed with judicial
powers and duties with reference to Mexican and Spanish grants of land made prior to
acquisition of the territory by the United States, his decisions as to title were res judicata
and not reviewable by territorial courts, and the land was segregated from the public
domain. Whitney v. McAfee, 3 N.M. (Gild.) 9, 1 P. 173 (1883).

Treaty provision inapplicable to inchoate claims. - Provision of Treaty of Guadalupe
Hidalgo, protecting Mexican or Spanish titles to property, was not applicable to inchoate
claims. Grant v. Jaramillo, 6 N.M. 313, 28 P. 508 (1892).

Claimants under confirmed grant are entitled to enjoin claimants under subsequent and
inchoate Mexican grant, except as to portions, title to which had been acquired under
adverse possession statutes, and as to water usage already established. Waddingham
v. Robledo, 6 N.M. 347, 28 P. 663 (1892).

8§ 47-1-26. [Tax assessment or payment in name of nonowner is not
cloud on title.]

That the entry of payment of taxes by any person, partnership, corporation or
corporations upon tax rolls of any county opposite the assessment of any real estate on
the said tax rolls or the entry upon the said tax rolls or any other official tax records in
the office of the county assessor or treasurer that taxes upon real estate and
improvements thereon have been paid by any person or persons, partnerships,
corporations or associations, shall not in themselves without other record evidence of
title be or constitute a cloud upon any real estate or improvements thereon, and no title
to real estate or improvements thereon shall be unmarketable solely because of the
assessment in the name of or payment of taxes by any person or persons, partnership,
corporation or association not having right, title or interest in or to such real estate or
improvements as shown by the records of the county clerk in the county wherein such
property is situate.

History: Laws 1937, ch. 140, § 1; 1941 Comp., § 75-122; 1953 Comp., § 70-1-25.
Cross-references. - As to quieting title, see 42-6-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 74 C.J.S. Quieting Title § 14.

§ 47-1-27. [" Statutory forms" of conveyance and mortgage of real
property.]



The forms set forth in the appendix to this act [47-1-44 NMSA 1978] may be used and
shall be sufficient for their respective purposes. They shall be known as "statutory
forms" and may be referred to as such. They may be altered as circumstances require,
and the authorization of such forms shall not prevent the use of other forms.

History: 1941 Comp., 8 75-126, enacted by Laws 1947, ch. 203, 8§ 1; 1953 Comp., § 70-
1-26.

8 47-1-28. [Applicability from effective date of act.]

For the purpose of avoiding the unnecessary use of words in deeds or other instruments
relating to real estate whether said statutory form or other form is used, the rules and
definitions contained in this act [47-1-27 to 47-1-44 NMSA 1978] shall apply to all such
instruments executed or delivered on or after the effective date of this act.

History: 1941 Comp., 8 75-127, enacted by Laws 1947, ch. 203, 8§ 2; 1953 Comp., § 70-
1-27.

Effective dates. - Laws 1947, ch. 203, contains no effective date provision but was
enacted at a session which adjourned on March 15, 1947. See N.M. Const., art. IV, §
23.

8 47-1-29. ["Warranty deed" effective in fee simple.]

A deed in substance following the form entitled "warranty deed" in the appendix to this
act [47-1-44 NMSA 1978] shall, when duly executed, have the force and effect of a
deed in fee simple to the grantee, his heirs and assigns, to his and their own use, with
covenants on the part of the grantor for himself, his heirs, executors, administrators and
successors, with the grantee, his heirs, successors and assigns, as specified in the
definition of "warranty covenants" in Section 10 [47-1-37 NMSA 1978] of this act.

History: 1941 Comp., § 75-128, enacted by Laws 1947, ch. 203, 8§ 3; 1953 Comp., § 70-
1-28.

Law reviews. - For note, "Vendor and Purchaser - Increased Risks of Forfeiture and
Malpractice Resulting from the Use of Real Estate Contracts: Albuquerque National
Bank v. Albuquerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 26 C.J.S. Deeds 88 1, 22.

8 47-1-30. ["Quitclaim deed" effective in fee simple without
warranty.]



A deed in substance following the form entitled "quitclaim deed" shall, when duly
executed, have the force and effect of a deed in fee simple to the grantee, his heirs and
assigns, to his and their own use of any interest the grantor owns in the premises,
without warranty.

History: 1941 Comp., 8 75-129, enacted by Laws 1947, ch. 203, § 4; 1953 Comp., § 70-
1-29.

Quitclaim deed conveys all grantor's interest. - In a quiet-title action, appellant's
contention that a quitclaim deed executed to appellee by her, her husband and
cograntees conveyed only her interest as a spouse in community property, that her
individual interest as cotenant in common with her husband and the other cograntees
was not conveyed, was found to be erroneous. Appellant conveyed all of her interest in
the property by the deed and not two separate and distinct estates in the mining
property, to-wit, a community property interest and a separate and distinct interest given
to married women by the statute. Waddell v. Bow Corp. 408 F.2d 772 (10th Cir. 1969).

And recorded deed is notice that all interest conveyed. - A quitclaim deed of record,
where there is nothing in the record to suggest that the deed is not absolute, nor is there
anything which would give one notice that less than full consideration has been paid is
notice that the grantor conveys whatever interest he has in the property. A reasonably
prudent person is justified in relying on the quitclaim deed. Bingaman v. Cook, 79 N.M.
627, 447 P.2d 507 (1968).

Law reviews. - For note, "Vendor and Purchaser - Increased Risks of Forfeiture and
Malpractice Resulting from the Use of Real Estate Contracts: Albuquerque National
Bank v. Albuguerque Ranch Estates, Inc.,”" see 15 N.M.L. Rev. 99 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds 8§ 259 to 264, 272,
273, 338 to 340.
26 C.J.S. Deeds 88 8, 22.

8§ 47-1-31. ["Special warranty deed"; effect.]

A deed in substance following the form entitled "special warranty deed" shall, when duly
executed, have the force and effect of a deed in fee simple to the grantee, his heirs and
assigns, to his and their own use, with covenants on the part of the grantor, for himself,
his heirs, executors, administrators, and successors, with the grantee, his heirs,
successors and assigns as specified in the definition of "special warranty covenants" in
Section 11 [47-1-38 NMSA 1978] of this act.

History: 1941 Comp., 8§ 75-130, enacted by Laws 1947, ch. 203, 8 5; 1953 Comp., § 70-
1-30.



Law reviews. - For note, "Vendor and Purchaser - Increased Risks of Forfeiture and
Malpractice Resulting from the Use of Real Estate Contracts: Albuquerque National
Bank v. Albuquerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 (1985).

8§ 47-1-32. ["Grant" effective as a word of conveyance.]

In a conveyance of real estate the word "grant” shall be a sufficient word of conveyance
without the use of the words "give, bargain, sell and convey" and no covenant shall be
implied from the use of the word, "grant.”

History: 1941 Comp., § 75-131, enacted by Laws 1947, ch. 203, § 6; 1953 Comp., § 70-
1-31.

Cross-references. - As to the use of the words "bargained and sold,” see 47-1-14 NMSA
1978.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes," see 1 Nat. Resources J. 163 (1961).

8 47-1-33. [Unnecessary terms; construction of deeds or
reservations.]

In a conveyance or reservation of real estate the terms, "heirs," "assigns" or other
technical words of inheritance shall not be necessary to convey or reserve an estate in
fee. A deed or reservation of real estate shall be construed to convey or reserve an
estate in fee simple, unless a different intention clearly appears in the deed.

History: 1941 Comp., 8 75-132, enacted by Laws 1947, ch. 203, 8 7; 1953 Comp., § 70-
1-32.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds 8§ 221 to 320.
Reservation of minerals as including minerals recoverable only by open pit mining, 1
A.L.R.2d 787.

Oil or gas "royalty" within language of exception or reservation, 4 A.L.R.2d 492.
Sufficiency of description in exception or reservation as to standing timber, 35 A.L.R.2d
1422.

Written matter as controlling printed matter in construction of deed, 37 A.L.R.2d 820.
Oil and gas as "minerals" within reservation or exception in deed, 37 A.L.R.2d 1440.
Relative rights, under deed given to municipality, to minerals, oil, and gas underlying
streets, alleys, or parks, 62 A.L.R.2d 1311.

Reservation or exception as creating separate and independent legal estate in solid
minerals or as passing only incorporeal privilege or license, 66 A.L.R.2d 978.
Reservation or exception in deed in favor of stranger, 88 A.L.R.2d 1199.



Validity and effect of provision in deed attempting to make reservation or exception in
favor of grantor's spouse, 52 A.L.R.3d 753.

8 47-1-34. [Rights included without enumeration.]

In a conveyance or mortgage of real estate all rights, easements, privileges and
appurtenances belonging to the granted estate shall be included in the conveyance,
unless the contrary shall be stated in the deed, and it shall be unnecessary to
enumerate or mention them generally or specifically.

History: 1941 Comp., § 75-133, enacted by Laws 1947, ch. 203, § 8; 1953 Comp., § 70-
1-33.

Easements appurtenant to land are conveyed with a conveyance of the land. Where an
easement is annexed as an appurtenance to land by an express or implied grant or
reservation, or by prescription, it passes with a transfer of the land although not
specifically mentioned in the instrument of transfer. Sedillo Title Guar., Inc. v. Wagner,
80 N.M. 429, 457 P.2d 361 (1969).

Improvements part of real estate. - Improvements, such as homes, out buildings, etc.,
are considered a part of the real estate and the value of such improvements are
considered in arriving at a determination of the value of such real property. 1969 Op.
Att'y Gen. No. 69-86.

Easement remains though unenumerated in deed. - Court held that under this section
purchasers had notice of easement burdening property where warranty deed, recorded
contract and title insurance policy referred to easement, although deed to land did not.
Sedillo Title Guar., Inc. v. Wagner, 80 N.M. 429, 457 P.2d 361 (1969).

Law reviews. - For note, "Vendor and Purchaser - Increased Risks of Forfeiture and
Malpractice Resulting from the Use of Real Estate Contracts: Albuquerque National
Bank v. Albuguerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 55 Am. Jur. 2d Mortgages 88 32 to 82.
Restrictive covenants as affecting fences, or walls or hedges similar thereto, 23 A.L.R.
937; 138 A.L.R. 330.

Race, color or religion, restrictive covenants, conditions or agreements in respect of real
property discriminating against persons on account of, 3 A.L.R.2d 466.

Change of neighborhood in restricted district as affecting restrictive covenant, 4
A.L.R.2d 1111.

Controlling effect, as to building lines in restrictive covenants, as between provisions in
deed and conflicting data on plat referred to therein, 21 A.L.R.2d 1262.

Restrictive covenant as affected by enforcement of assessment or improvement liens,
26 A.L.R.2d 873.

Covenant in conveyance requiring erection of dwelling as prohibiting use of property for



business or other nonresidential purposes, 32 A.L.R.2d 1207.

Building side line restrictive covenants, 36 A.L.R.2d 861.

Restrictive covenant as to keeping cats on premises, 73 A.L.R.2d 1040.

Validity, construction and effect of restrictive covenant requiring consent of third person
to construction on lot, 40 A.L.R.3d 864.

Validity and construction of restrictive covenant prohibiting or governing outside storage
or parking of housetrailers, motor homes, campers, vans, and the like, in residential
neighborhoods, 32 A.L.R.4th 651.

Conveyance of land as including mature but unharvested crops, 51 A.L.R.4th 1263.

8§ 47-1-35. [Conveyance or mortgage to joint tenants.]

In a conveyance or mortgage of real estate, the designation of two or more grantees "as
joint tenants” shall be construed to mean that the conveyance is to the grantees as joint
tenants, and not as tenants in common, and to the survivor of them and the heirs and
assigns of the survivor.

History: 1941 Comp., 8§ 75-134, enacted by Laws 1947, ch. 203, 8 9; 1953 Comp., § 70-
1-34.

Cross-references. - For creation of a tenancy in common, see 47-1-15 NMSA 1978.

8 47-1-36. Joint tenancies defined:; creation.

A joint tenancy in real property is one owned by two or more persons, each owning the
whole and an equal undivided share, by a title created by a single devise or
conveyance, when expressly declared in the will or conveyance to be a joint tenancy, or
by conveyance from a sole owner to himself and others, or from tenants in common to
themselves, or to themselves and others, or from husband and wife when holding as
community property or otherwise to themselves or to themselves and others, when
expressly declared in the conveyance to be a joint tenancy, or when granted or devised
to executors or trustees.

History: 1953 Comp., § 70-1-34.1, enacted by Laws 1971, ch. 220, § 1.

Real estate contract as evidence of transmutation of property. - Although a real estate
contract is not conclusive and is not, by itself, substantial evidence on the issue of
transmutation of property, it at least constitutes some evidence of intent to transmute.
Nichols v. Nichols, 98 N.M. 322, 648 P.2d 780 (1982).

Execution of mortgage by one joint tenant. - Joint tenant could not execute a mortgage
which would encumber other joint tenant's interest in the property without her consent.
Texas Am. Bank/Levelland v. Morgan, 105 N.M. 416, 733 P.2d 864 (1987).



Execution of a mortgage which encumbers one joint tenant's interest in property does
not sever the joint tenancy. Texas Am. Bank/Levelland v. Morgan, 105 N.M. 416, 733
P.2d 864 (1987).

Law reviews. - For symposium, "The Effects of an Equal Rights Amendment on the New
Mexico System of Community Property: Problems of Characterization, Management
and Control,” see 3 N.M. L. Rev. 11 (1973).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Lack of final settlement of intestate's estate
as affecting heir's right to partition of realty, 92 A.L.R.3d 473.

Property rights arising from relationship of couple cohabiting without marriage, 3
A.L.R.4th 13.

Severance or termination of joint tenancy by conveyances of divided interest directly to
self, 7 A.L.R.4th 1268.

Estate created by deed to persons described as husband and wife but not legally
married, 9 A.L.R.4th 1189.

Contract of sale or granting of option to purchase, to third party, by both or all of joint
tenants or tenants by entirety as severing or terminating tenancy, 39 A.L.R.4th 1068.
Judgment lien or levy of execution on one joint tenant's share or interest as severing
joint tenancy, 51 A.L.R.4th 906.

8 47-1-37. [Effect of warranty covenants in conveyances.]

In a conveyance of real estate the words, "warranty covenants" shall have the full force,
meaning and effect of the following words: "the grantor for himself, his heirs, executors,
administrators and successors, covenants with the grantee, his heirs, successors and
assigns, that he is lawfully seized in fee simple of the granted premises; that they are
free from all former and other grants, bargains, sales, taxes, assessments and
encumbrances of what kind and nature soever; that he has good right to sell and
convey the same; and that he will, and his heirs, executors, administrators and
successors shall warrant and defend the same to the grantee and his heirs, successors
and assigns forever against the lawful claims and demands of all persons.”

History: 1941 Comp., 8§ 75-135, enacted by Laws 1947, ch. 203, 8§ 10; 1953 Comp., §
70-1-35.

Law reviews. - For article, "Toward Clarification of New Mexico's Real Property
Statutes,” see 1 Nat. Resources J. 163 (1961).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Personal covenant in recorded deed as

enforceable against grantee, lessee or successor, 23 A.L.R.2d 520.
Affirmative covenants as running with the land, 68 A.L.R.2d 1022.

8 47-1-38. [Effect of special warranty covenants in conveyances.]



In a conveyance of real estate the words "special warranty covenants” shall have the
full force, meaning and effect of the following words: "the grantor for himself, his heirs,
executors, administrators and successors, covenants with the grantee, his heirs,
successors and assigns that the granted premises are free from all enucumbrances
[encumbrances] made by the grantor, and that he will, and his heirs, executors,
administrators and successors shall warrant and defend the same to the grantee and
his heirs, successors and assigns forever against the lawful claims and demands of all
persons claiming by, through or under the grantor, but against none other."

History: 1941 Comp., 8§ 75-136, enacted by Laws 1947, ch. 203, § 11; 1953 Comp., §
70-1-36.

8§ 47-1-39. [Mortgage or deed of trust provisions; effect.]

A deed in substance following the forms entitled "mortgage" or "deed of trust” shall
when duly executed have the force and effect of a mortgage or deed of trust by way of
mortgage to the use of the mortgagee and his heirs and assigns with mortgage
covenants and upon statutory mortgage condition as defined in the following two
sections to secure the payment of the money or the performance of any obligation
therein specified. The parties may insert in such mortgage any other lawful agreement
or condition.

History: 1941 Comp., 8§ 75-137, enacted by Laws 1947, ch. 203, § 12; 1953 Comp., §
70-1-37.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 55 Am. Jur. 2d Mortgages 88 15 to 31.
Priority as between vendor's lien and mortgage or deed of trust to third person
furnishing purchase money, 55 A.L.R.2d 1119.

§ 47-1-40. [Construction of "mortgage covenants."]

In a mortgage or deed of trust by way of mortgage of real estate "mortgage covenants"
shall have the full force and meaning and effect of the following words and shall be
applied and construed accordingly: "the mortgagor for himself, his heirs, executors,
administrators and successors, covenants with the mortgagee and his heirs, successors
and assigns that he is lawfully seized in fee simple of the granted premises; that they
are free from all encumbrances; that the mortgagor has good right to sell and convey
the same; and that he will, and his heirs, executors, administrators and successors
shall, warrant and defend the same to the mortgagee and his heirs, successors and
assigns forever against the lawful claims and demands of all persons.”

History: 1941 Comp., 8§ 75-138, enacted by Laws 1947, ch. 203, § 13; 1953 Comp., 8§
70-1-38.



Am. Jur. 2d, A.L.R. and C.J.S. references. - 59 C.J.S. Mortgages 8§ 104.

8 47-1-41. Construction of "statutory mortgage condition."

In a mortgage or deed of trust by way of mortgage of real estate the words, "statutory
mortgage condition” shall have the full force, meaning and effect of the following words
and shall be applied and construed accordingly: "in the event any of the following terms,
conditions or obligations are broken by the mortgagor, this mortgage (or deed of trust)
shall thereupon at the option of the mortgagee, be subject to foreclosure and the
premises may be sold in the manner and form provided by law, and the proceeds
arising from the sale thereof shall be applied to the payment of all indebtedness of every
kind owing to the mortgagee by virtue of the terms of this mortgage or by virtue of the
terms of the obligation or obligations secured hereby:

A. mortgagor shall pay or perform to mortgagee or his executors, administrators,
successors or assigns all amounts and obligations as provided in the obligation secured
hereby and in the manner, form, and at the time or times provided in the obligation or in
any extension thereof;

B. mortgagor shall perform the conditions of any prior mortgage, encumbrance,
condition or covenant;

C. mortgagor shall pay when due and payable all taxes, charges, and assessments to
whomsoever and whenever laid or assessed upon the mortgaged premises or on any
interest therein;

D. mortgagor shall, during the continuance of the indebtedness secured hereby keep all
buildings on the mortgaged premises in good repair and shall not commit or suffer any
strip or waste of the mortgaged premises;

E. mortgagor shall pay when due all state and federal grazing lease fees; and

F. mortgagor shall keep the buildings on the mortgaged premises insured in the sum
specified and against the hazards specified in the mortgage for the benefit of the
mortgagee and his executors, administrators, successors and assigns. The insurance
shall be in such form and in such insurance companies as the mortgagee shall approve.
Mortgagor shall deliver the policy or policies to the mortgagee and at least two days
prior to the expiration of any policy on the premises shall deliver to mortgagee a new
and sufficient policy to take the place of the one so expiring. In the event of the failure or
refusal of the mortgagor to keep in repair the buildings on the mortgaged premises; or to
keep the premises insured, or to deliver the policies of insurance, as provided; or to pay
taxes and assessments, or to perform the conditions of any prior mortgage,
encumbrance, covenant or condition, or to pay state and federal grazing lease fees, the
mortgagee and its executors, administrators, successors or assigns may, at his option,
make such repairs, or procure such insurance, or pay such taxes or assessments, or



pay such state and federal grazing lease fees, or perform such conditions and all
monies thus paid or expenses thus incurred shall be payable by the mortgagor on
demand and shall be so much additional indebtedness secured by the mortgage."

History: 1941 Comp., 8§ 75-139, enacted by Laws 1947, ch. 203, § 14; 1953 Comp., §
70-1-39; Laws 1969, ch. 108, § 1.

Am. Jur. 2d, A.L.R. and C.J.S. references. - The parentheses surrounding "or deed of
trust” in the introductory paragraph appeared in the original enactment of this section.
59 C.J.S. Mortgages § 106.

8 47-1-42. [Sheriff designated as successor trustee.]

It shall be unnecessary to recite in any deed of trust given by way of mortgage that in
the case of the resignation, refusal, failure or inability of the trustee named therein at
any time to act, the then acting sheriff of the county in which said real estate is situate
shall be successor trustee with like powers to those of the named trustee; but the same
shall be implied in any such deed of trust unless a contrary intention appears therefrom.

History: 1941 Comp., 8§ 75-140, enacted by Laws 1947, ch. 203, 8§ 15; 1953 Comp., §
70-1-40.

8 47-1-43. [Verb "assign" sufficient to transfer interest.]
In an assignment of a mortgage or deed of trust by way of mortgage of real estate the
word "assign" shall be a sufficient word to transfer the mortgage or the beneficial

interest under deed of trust, without the words, "transfer and set over."

History: 1941 Comp., § 75-141, enacted by Laws 1947, ch. 203, § 16; 1953 Comp., 8
70-1-41.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds 8§ 295.
59 C.J.S. Mortgages § 355.

§ 47-1-44. Conveyancing forms.

USE THE ZOOM COMMAND TO VIEW THE FOLLOWING FORM:

(1) WARRANTY DEED
............ , for consideration paid, grant ............... to
............. , whose address is ..............., the following described real



estate in ............... county, New Mexico:

(description)

with warranty covenants.

Witness ............... hand .......... and seal .......... this ..........

(Here add acknowledgment(s))

(2) WARRANTY DEED (JOINT TENANTS)

.............. , for consideration paid, grant ................. t0

.......... , Wwhose address is ...............,, and ..............., whose
address is ............ , as joint tenants the following [described] real
estate in ............... county, New Mexico:

(description)

with warranty covenants.

Witness ............... hand .......... and seal .......... this .........

day of .......... , 19.....

.................... (Seal)

(Here add acknowledgment(s))

(3) QUITCLAIM DEED

.............. , for consideration paid, quitclaim ............... to

............. , whose address is ..............., the following described real
estate in ............... county, New Mexico:

(description)

Witness .... hand .... and seal .... this .......... day of .......... ,

19.....

.................... (Seal)

(Here add acknowledgment(s))

(4) QUITCLAIM DEED (JOINT TENANTS)

.............. , for consideration paid quitclaim ............... to

........ , Whose address is ..................., and .................., whose
address is .......... , as joint tenants the following described real estate
N, county, New Mexico:

(description)

Witness ............... hand .......... and seal .......... this ..........

day of .......... ,19.....



(Here add acknowledgment(s))

(5) SPECIAL WARRANTY DEED

.............. , for consideration paid, grant ............. tO ...........

whose address IS wererrieennn , the following described real estate in
........... county, New Mexico:

(description)
with special warranty covenants.
Witness ............... hand .......... and seal .......... this ..........

(Here add acknowledgment(s))

(6) MORTGAGE

.............. , for consideration paid, grant ...............t0 ..........

whose address IS e , the following described real estate in
............... county, New MeX|co

(description)

with mortgage covenants.

This mortgage secures the performance of the following obligation:

(Here attach copy of or summarize note or other obligation)

and is upon the statutory mortgage condition for the breach of which it is
subject to foreclosure as provided by law. The amount specified for insurance
as provided in the statutory mortgage condition is $...... and the hazard

........ to be insured against

(Here add acknowledgment(s))

(7) DEED OF TRUST

.............. , for consideration paid, grant ............... to
........... , whose address is ..............., as trustee for ........, whose
address is ...... , beneficiary, the following described real estate in

............... county, New Mexico:

(description)

with mortgage covenants.

This deed of trust secures the performance of the following obligation:
(Here attach copy of or summarize note or other obligation)



and is upon the statutory mortgage condition for the breach of which it is
subject to foreclosure as provided by law. The amount specified for insurance
as provided in the statutory mortgage condition is $......, and the hazard

............ to be insured against .......... fire ...........

Witness ............... hand .......... and seal .......... this ..........
day of .......... , 19.....

.................... (Seal)

(Here add acknowledgment(s))

(8) RELEASE OF MORTGAGE

.............. , mortgagee ............... under a certain mortgage executed
by ,onthe .......... day of .......... , 19...., and

recorded in Book ..... page ..... of the records of ............... county,
New Mexico, do ............... hereby discharge all of the real estate
mentioned in said mortgage from the lien and operation thereof.
Witness ............... hand .......... and seal .......... this .........

day of .......... , 19.....

................... (Seal)

(Here add acknowledgment(s))

(9) PARTIAL RELEASE OF MORTGAGE

.............. , mortgagee ............... under a certain mortgage executed

by ..o on the .......... day of .......... , 19...., and recorded

in Book ....., page ..... of the records of ............... county, New

Mexico, dO ............... hereby discharge the following portion only of the

real estate described in said mortgage:

(description)
from the lien and operation thereof.
Witness ............... hand .......... and seal .......... this .........

(Here add acknowledgment(s))

(10) RELEASE OF DEED OF TRUST

.............. , trustee under a certain deed of trust executed by

............. onthe ........day of .........., 19...., and recorded in

Book ....., page ..... of the records of ............... county, New Mexico,

does hereby, at the written request of the beneficiary of said deed of trust,
discharge all of the real estate mentioned in said deed of trust from the
lien and operation thereof.

Witness ............... hand .......... and seal .......... this .........



(Here add acknowledgment(s))

(11) PARTIAL RELEASE OF DEED OF TRUST

.............. , trustee under a certain deed of trust executed by

............. onthe ........dayof .........., 19...., and recorded in

Book ..... page ..... of the records of ............... county, New Mexico

does hereby, at the written request of the beneficiary of said deed of trust
discharge the following portion only of the real estate described in said
deed of trust.

(description)

from the lien and operation thereof.
Witness ............... hand .......... and seal .......... this .........

(Here add acknowledgment(s))

(12) ASSIGNMENT OF MORTGAGE

.............. , holder ...............of a mortgage from .............. tO
............... dated ............... and recorded in Book ..... page .....
of the records of ............... county, New Mexico, hereby assign
............... said mortgage and the obligation secured thereby to
T ], whose address is ................

Witness ............... hand .......... and seal .......... this .........

day of .......... , 19.....

................... (Seal)

(Here add acknowledgment(s))

(13) ASSIGNMENT OF DEED OF TRUST

.............. , beneficiary ............... of a deed of trust from

......... to .......vvveeennns, trustee for the undersigned dated

................. and recorded in Book ..... page ..... of the records of
............... county, New Mexico, hereby assign ............... the
beneficial interest under said deed of trust and the obligation secured
thereby to ............... , whose address is ................

Witness ............... hand .......... and seal .......... this .........

day of .......... ,19.....

................... (Seal)

(Here add acknowledgment(s))

History: 1941 Comp., 8§ 75-142, enacted by Laws 1947, ch. 203, Appx.; 1953 Comp., 8§
70-1-42; Laws 1975, ch. 135, § 1.



Effective dates. - Laws 1947, ch. 203, contains no effective date provision, but was
enacted at a session which adjourned on March 15, 1947. See N.M. Const., art. IV, §
23.

Laws 1975, ch. 135, § 2 makes the act effective on January 1, 1976.

Law reviews. - For note, "Vendor and Purchaser - Increased Risks of Forfeiture and
Malpractice Resulting from the Use of Real Estate Contracts: Albuquerque National
Bank v. Albuquerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - Specificity of description of premises as
affecting enforceability of contract to convey real property - modern cases, 73 A.L.R.4th
135.

8§ 47-1-45. [Real estate brokerage agreements required to be in
writing.]

Any agreement entered into subsequent to the first day of July, 1949, authorizing or
employing an agent or broker to purchase or sell lands, tenements or hereditaments or
any interest in or concerning them, for a commission or other compensation, shall be
void unless the agreement, or some memorandum or note thereof shall be in writing
and signed by the person to be charged therewith, or some other person thereunto by
him lawfully authorized. No such agreement or employment shall be considered
exclusive unless specifically so stated therein.

History: 1941 Comp., 8§ 75-143, enacted by Laws 1949, ch. 19, § 1; 1953 Comp., § 70-
1-43.

l. General Consideration.
Il. Written Contract or Memorandum.
. Modification.

|. General Consideration.

Purpose of section is to protect the owner-broker agreement to pay commissions but
not to protect the brokers from themselves; therefore, this section is not applicable to
agreements between brokers to share a commission. Hapsas Realty, Inc. v. McCoun,
91 N.M. 659, 579 P.2d 785 (1978).

Section is extension of statute of frauds and may not be used as an instrument to
perpetrate a fraud. Lindsey v. Cranfill, 61 N.M. 228, 297 P.2d 1055 (1956), overruled in,



Carney v. McGinnis, 68 N.M. 68, 358 P.2d 694 (1961); Harris v. Dunn, 55 N.M. 434,
234 P.2d 821 (1951).

Noncomplying brokerage contracts void. - The legislature, having used the word "void"
in contrast to the words of the original statute, has thereby shown an intention that
noncomplying brokerage contracts should be treated differently than noncomplying
contracts for an interest in realty or contracts not to be performed within a year; the
latter types are merely unenforceable while the former is null and void. Adams v.
Thompson, 87 N.M. 113, 529 P.2d 1234 (Ct. App.), cert. denied, 87 N.M. 111, 529 P.2d
1232 (1974).

Void as to all parties. - "Any agreement” for a commission is void if the agreement does
not comply with the requirements set forth in this section. This section does not say that
an agreement is void only when contrary to the interest of the owner; it applies equally
to all who come within its provisions. Yrisarri v. Wallis, 76 N.M. 776, 418 P.2d 852
(1966).

Writing requirement to prevent fraudulent claims. - This section is designed to prevent
brokers from claiming commissions on transactions where they had never been
authorized to sell-thus, the requirement that the same be in writing. Carney v. McGinnis,
68 N.M. 68, 358 P.2d 694 (1961).

Applies only to realty. - In view of the maxim "expressio unius est exclusio alterius" this
section deals with contracts relating to things of permanent nature and things capable of
being inherited with land, as distinguished from personal property. Hart v. Warder, 57
N.M. 14, 252 P.2d 515 (1953).

Section cannot be extended to embrace contracts relating to personalty. Hart v. Warder,
57 N.M. 14, 252 P.2d 515 (1953).

But it applies to contract to negotiate lease. - While a lease is personalty, the leasehold
estate is an interest in land; therefore, when the owner of real estate engages a broker
to negotiate a lease of that real estate for a term of years the transaction is the sale of
an "interest in or concerning” land. Therefore, this section applies to the commission
arrangement between parties. Yrisarri v. Wallis, 76 N.M. 776, 418 P.2d 852 (1966).

Broker's recovery not contingent on sale. - It is immaterial as between the real estate
brokers and owners that no enforceable contract was ever consummated between the
owner and the prospective purchaser. Carney v. McGinnis, 63 N.M. 439, 321 P.2d 626
(1958).



Except when broker not employed by buyer or seller. - Where the binder agreement
relied on by the broker did not grow out of any employment agreement between the
seller and broker, there was no independent contract of employment with either the
purchaser or the seller. Under such circumstances, the provision relating to the payment
of a commission is not separable from the remainder of the contract, but contingent
upon the consummation of the purpose for which the binder agreement was made.
Brown v. Horn, 70 N.M. 303, 373 P.2d 542 (1962).

Equitable remedy against fraud. - This section, declaring void, unless in writing, all
agreements made subsequent to July 1, 1949, employing an agent to purchase or sell
real estate does not bar equitable relief against one agreeing to purchase certain land
for another but in violation of his promise and understanding purchases it for himself,
taking title in the name of others in an effort to conceal the fraudulent breach of his
agreement. Harris v. Dunn, 55 N.M. 434, 234 P.2d 821 (1951).

Parol contract not removed by partial performance. - The part performance of services
under a parol contract not to be performed within a year does not remove the contract
from the operation of the statute of frauds. Bosque Farms Home Center, Inc. v. Tabet
Lumber Co., 107 N.M. 115, 753 P.2d 894 (1988).

Constructive trust available. - Though section requires brokerage agreement to be in
writing, a broker employed to purchase land under an oral contract who buys the land
for himself, may be held accountable as a constructive trustee of the party by whom the
broker was employed. Harris v. Dunn, 55 N.M. 434, 234 P.2d 821 (1951).

Law reviews. - For note, "Vendor and Purchaser - Increased Risks of Forfeiture and
Malpractice Resulting from the Use of Real Estate Contracts: Albuquerque National
Bank v. Albuguerque Ranch Estates, Inc.," see 15 N.M.L. Rev. 99 (1985).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 12 Am. Jur. 2d Brokers §8 38 to 53.
12 C.J.S. Brokers 88 121 to 124.

[l. Written Contract or Memorandum.

Contract entered into must be in writing to support a recovery under this section.
Nichols v. Sefcik, 66 N.M. 449, 349 P.2d 678 (1960).

Statement of compensation or commission to be paid is vital part of contract, and unless
there is some memorandum in writing stating the amount of the commission, signed by
the person to be charged or his agent, the contract cannot be enforced. Carney v.
McGinnis, 68 N.M. 68, 358 P.2d 694 (1961).

But not necessary to specify amount in contract. - This section does not necessarily
require that the amount of the commission be specifically set out in the contract itself, so



long as this can be proven by some memorandum in writing, signed by the party or his
agent, so as to be a protection against fraud. Carney v. McGinnis, 68 N.M. 68, 358 P.2d
694 (1961).

"Memorandum” includes all essential terms. - Where owner's written binder contained
all the essential terms and conditions of their agreement with the real estate broker,
including the commission to be paid and to whom, and the instrument was signed by
both, it was a "memorandum or note" meeting fully the requirements of this section.
Carney v. McGinnis, 63 N.M. 439, 321 P.2d 626 (1958).

Signed statement admitting oral contract sufficient. - Writings to be sufficient under the
statute of frauds need not in themselves amount to a contract or be addressed to the
other party, but are sufficient as evidence if the person to be bound signs any statement
or document in which he admits that the parties made the oral contract, sufficiently
stating therein its essential terms. Traub v. Nason & Childers, 57 N.M. 473, 260 P.2d
379 (1953).

Signature required. - Where memorandum relied upon as fixing liability for broker's
commission was neither signed by wife in her name nor by anyone else thereunto duly
authorized, the trial court was correct in dismissing complaint as against wife. Ginn v.
MacAluso, 62 N.M. 375, 310 P.2d 1034 (1957).

Signature by agent valid. - Where memorandum relied upon as fixing liability for broker's
commission is signed with the husband's name by his wife, with his express consent
and direction, he alone is liable. Ginn v. MacAluso, 62 N.M. 375, 310 P.2d 1034 (1957).

Agency may be oral. - A real estate listing is binding on the principal if the purported
agent was in fact an agent for such purpose under the general law of agency, and such
an agency may be created by parol or estoppel, and proven by circumstantial evidence.
Kennedy v. Justus, 64 N.M. 131, 325 P.2d 716 (1958).

Collateral papers must be referred to in faulty memorandum itself before they can
become a part of it. Traub v. Nason & Childers, 57 N.M. 473, 260 P.2d 379 (1953).

Otherwise not incorporated. - Where one paragraph of a sales contract specified that
sellers would pay a commission on the sale to a broker whose written listing agreement
had expired and with whom sellers had only an oral contract, it was held that the
paragraph did not operate to take the oral agreement out of the statute of frauds
because it did not contain the amount of commission nor refer to the expired listing so
as to incorporate it. Adams v. Thompson, 87 N.M. 113, 529 P.2d 1234 (Ct. App.), cert.
denied, 87 N.M. 111, 529 P.2d 1232 (1974).

Oral contract not proved by previous writing. - A contract wholly oral, and within the
statute of frauds, may not be proved by a writing made prior to the meeting of the minds
of the parties. Bosque Farms Home Center, Inc. v. Tabet Lumber Co., 107 N.M. 115,
753 P.2d 894 (1988).



[1l. Modification.

Oral evidence is inadmissible to show subsequent modification of the written
agreement. Yrisarri v. Wallis, 76 N.M. 776, 418 P.2d 852 (1966).

Extension must be written. - The contract attempted to be voided by oral agreement
was a definite contract signed by the owner that he would pay a commission if the
property was sold "before the expiration of the agreement.” The oral agreement was a
new contract affecting the time of performance, and, by substituting a new time of
performance, varied an essential term of the written contract. This new contract
concerning the commission would be subject to the provisions of this section and such
an agreement must be in writing. Yrisarri v. Wallis, 76 N.M. 776, 418 P.2d 852 (1966).

No ratification of oral extension. - As this section is an extension of the statute of frauds
its rationale is equally applicable here. A contract within the statute of frauds, that has
expired by its terms, cannot be revived and extended by parol agreement. Thus, there
could be no ratification of an oral extension of a listing agreement. Adams v. Thompson,
87 N.M. 113, 529 P.2d 1234 (Ct. App.), cert. denied, 87 N.M. 111, 529 P.2d 1232
(1974).

Acceptance of lower price not modification. - Where the written agreement between
parties provides for payment of a commission of a percentage of the "selling price" on
any acceptable selling price, the completion of the sale at a lower price does not change
the terms or conditions of the written agreement, and the broker is entitled to full
recovery. Herrell v. Piner, 78 N.M. 664, 437 P.2d 125 (1968); Taylor v. Unger, 65 N.M.
3, 330 P.2d 965 (1958).

Price modification not exclusiveness modification. - Fact that there was a modification of
the $100,000 sale price as expressed in the written agreement does not modify the
exclusiveness of the listing. Herrell v. Piner, 78 N.M. 664, 437 P.2d 125 (1968).

8 47-1-46. [Real estate descriptions by reference to recorded
instruments.]

Any deed, mortgage, pleading in court or other instrument affecting real estate may
describe such real estate by reference to the description thereof contained in or shown
by one or more maps, plats, descriptions, deeds, mortgages or other instruments of
record in the office of the county clerk of the county in which the affected real estate is
located, and such instrument containing such description or descriptions by reference
shall be legally sufficient for all purposes to the same extent as if the description or
descriptions referred to therein had been fully set forth therein; provided, that the
instrument containing any such description by reference must show the time and place
of filing or recordation of the instrument containing the description referred to, or other



similar information, so that said instrument containing the description referred to can be
located and identified.

History: 1941 Comp., 8§ 75-123, enacted by Laws 1943, ch. 90, § 1; 1953 Comp., § 70-
1-44.

Section is applicable to tax deeds. Hughes v. Meem, 70 N.M. 122, 371 P.2d 235 (1962).

Description may appear in separate instrument referred to in deed. - It is not necessary
that the description of the land be contained in the body of the deed. It is sufficient if it
refers for identification to some other instrument or document, but the description must
be contained in the instrument or its reference, express or implied, with such certainty
that the locality of the land can be ascertained. This rule has also been held to apply to
maps and plats, including surveys, and to an assessor's plan. The deed is not void
because the instrument referred to is incomplete, not official, unacknowledged,
unrecorded or unattached, or is misdescribed in some particular, or even invalid.
Hughes v. Meem, 70 N.M. 122, 371 P.2d 235 (1962).

Description enables identification of land. - The purpose of a description of the land,
which is the subject matter of a deed of conveyance, is to identify such subject matter;
and it may be laid down as a broad general principle that a deed will not be declared
void for uncertainty in description if it is possible by any reasonable rules of construction
to ascertain from the description, aided by extrinsic evidence, what property is intended
to be conveyed. It is sufficient if the description in the deed or conveyance furnishes a
means of identification of the land or by which the property conveyed can be located.
So, if a surveyor with the deed before him can, with the aid of extrinsic evidence if
necessary, locate the land and establish its boundaries, the description therein is
sufficient. Hughes v. Meem, 70 N.M. 122, 371 P.2d 235 (1962).

Extrinsic evidence allowed. - This section is permissive. A deed may describe real
estate by reference but the section is not mandatory. Its purpose is not to preclude
extrinsic evidence. Whether the map was filed in the clerk's office is wholly immaterial.
Hughes v. Meem, 70 N.M. 122, 371 P.2d 235 (1962).

Am. Jur. 2d, A.L.R. and C.J.S. references. - 23 Am. Jur. 2d Deeds 8§ 48, 50, 61 to 64,
312, 313, 315, 316, 319.

8§ 47-1-47. [Recovery of realty donated to state or municipality for
specific purposes.]

Whenever real estate has been deeded to the state of New Mexico or any municipality
thereof as a gift or donation, and without payment by the state or municipality of any
money consideration, said real estate to be used for a specific purpose, and said real



estate has not been used for the specific purpose for which it was conveyed, for a
period of five years from the date of the original deed, or for a period of five years next
preceding the time of the filing of the action herein provided for, it shall be lawful for the
donor or donors, or their successors in interest, to institute an action in state district
court of the county in which said real estate is situate, against the state of New Mexico
or said municipality, for the recovery of said real estate by said donors or their
successors in interest, or for the cancellation of said deed or deeds whereby the state or
municipality took title, and if the court shall determine that said real estate has not been
used for the specific purpose for which it was donated as hereinbefore provided, it shall
render judgment decreeing ownership of said real estate in the donors or their
successors in interest, or for cancellation of the deeds to said state or municipality.

History: 1941 Comp., § 75-124, enacted by Laws 1947, ch. 123, § 1; 1953 Comp., § 70-
1-45.

Limited to conveyance to be used for specific state purpose. - Section has reference to
conveyances of property to be used for state or municipal purposes, the title to remain
in the state or municipality. Lord v. City of Santa Fe, 54 N.M. 244, 220 P.2d 709 (1950).

Not applicable to dedication offers. - This section does not apply to a situation where a
plat or map has been filed in the office of the county clerk by the owner of real property
which has been subdivided, in which he offers to dedicate the streets shown on the map
to the use of the public which offer is subject to acceptance before the dedication is
complete. City of Carlsbad v. Neal, 56 N.M. 465, 245 P.2d 384 (1952).

8 47-1-48. [Rules applicable; service of process.]

Such an action as provided for in Section 1 [47-1-47 NMSA 1978] hereof shall be
governed by the rules of pleading, practice and procedure applying to civil actions.
Service of process therein shall be made upon the attorney general of the state of New
Mexico for the state of New Mexico, and upon the mayor of the municipality for the
municipality, as the case may be.

History: 1941 Comp., 8§ 75-125, enacted by Laws 1947, ch. 123, 8§ 2; 1953 Comp., § 70-
1-46.

8§ 47-1-49. New Mexico coordinate system; zones.

The system of plane coordinates which has been established by the national ocean
survey and national geodetic survey for defining and stating the positions or locations of
points on the surface of the earth within the state of New Mexico shall be known and
designated as the "New Mexico coordinate system”. As used in Section 47-1-49 through
47-1-56 NMSA 1978, the term "New Mexico coordinate system" includes both the New
Mexico coordinate system of 1927 and the New Mexico coordinate system of 1983.



For the purpose of the use of this system, the state is divided into an "east zone",
"central zone" and a "west zone".

The area now included in the following counties shall constitute the east zone: Chaves,
Colfax, Curry, DeBaca, Eddy, Guadalupe, Harding, Lea, Mora, Quay, Roosevelt, San
Miguel and Union.

The area now included in the following counties shall constitute the central zone:
Bernalillo, Dona Ana, Lincoln, Otero, Rio Arriba, Sandoval, Santa Fe, Los Alamos,
Socorro, Taos, Torrance and Valencia.

The area now included in the following counties shall constitute the west zone: Catron,
Cibola, Grant, Hidalgo, Luna, McKinley, San Juan and Sierra.

History: 1953 Comp., § 70-1-47, enacted by Laws 1957, ch. 147, § 1; 1989, ch. 104, §
1.

The 1989 amendment, effective June 16, 1989, added the catchline; in the first
paragraph substituted "national ocean survey and national geodetic survey" for "United
States coast and geodetic survey" and inserted "of New Mexico" in the first sentence,
and added the second sentence; added Valencia county in the fourth paragraph; added
Cibola county and deleted Valencia county in the fifth paragraph; and made minor
stylistic changes throughout the section.

§ 47-1-50. Zone designations.

As established for use in the east zone, the New Mexico coordinate system shall be
named and in any land description in which it is used it shall be designated the "New
Mexico coordinate system of 1927, east zone" or the "New Mexico coordinate system of
1983, east zone".

As established for use in the central zone, the New Mexico coordinate system shall be
named and in any land description in which it is used it shall be designated the "New
Mexico coordinate system of 1927, central zone" or the "New Mexico coordinate system
of 1983, central zone".

As established for use in the west zone, the New Mexico coordinate system shall be
named and in any land description in which it is used it shall be designated the "New
Mexico coordinate system of 1927, west zone [zone"] or the "New Mexico coordinate
system of 1983, west zone".

History: 1953 Comp., § 70-1-48, enacted by Laws 1957, ch. 147, § 2; 1989, ch. 104, §
2.



The 1989 amendment, effective June 16, 1989, added the catchline, inserted " 'of 1927
" and "or the 'New Mexico coordinate system of 1983' " in each of the three paragraphs,
and added " 'east zone' " at the end of the first paragraph, " 'central zone™ at the end of
the second paragraph, and " ‘west zone' " at the end of the third paragraph.

8§ 47-1-51. Plane coordinates, x and y; definition.

The plane coordinates of a point on the earth's surface, to be used in expressing the
position or location of the point in the appropriate zone of this system, shall consist of
two distances, expressed in feet and decimals of a foot when using the New Mexico
coordinate system of 1927 and expressed in meters and decimals of a meter when
using the New Mexico coordinate system of 1983. One of these distances, to be known
as the "x-coordinate”, shall give the position in an east-and-west direction; the other, to
be known as the "y-coordinate", shall give the position in a north-and-south direction.
These coordinates shall be made to depend upon and conform to the coordinates, on
the New Mexico coordinate system, of the horizontal control stations of the national
ocean survey and national geodetic survey within the state, as those coordinates have
been determined by the survey. The length of one foot expressed in meters is equal to
1200 divided by 3937 exactly.

History: 1953 Comp., § 70-1-49, enacted by Laws 1957, ch. 147, § 3; 1989, ch. 104, §
3.

The 1989 amendment, effective June 16, 1989, added the catchline, added all of the
language of the first sentence beginning with "foot", substituted "horizontal control
stations at the national ocean survey and national geodetic survey" for "triangulation
and traverse stations of the United States coast and geodetic survey" in the third
sentence, added the last sentence, and made minor stylistic changes throughout the
section.

8§ 47-1-52. Description of land located in more than one zone.

When any tract of land to be defined by a single description extends from one into
another of the coordinate zones as provided in Section 47-1-49 NMSA 1978, the
positions of all points on its boundaries may be referred to either of the zones; the zone
which is used shall be specifically named in the description.

History: 1953 Comp., 8§ 70-1-50, enacted by Laws 1957, ch. 147, § 4; 1989, ch. 104, §
4.

The 1989 amendment, effective June 16, 1989, added the catchline, and substituted
"coordinate zones as provided in Section 47-1-49 NMSA 1978" for "above coordinate

zones", "the zones" for "such zones", and "shall be" for "being".



Am. Jur. 2d, A.L.R. and C.J.S. references. - 26 C.J.S. Deeds § 29.

8 47-1-53. Definition of coordinate system according to U.S. coast
and geodetic survey [national ocean survey and national geodetic
surveyl].

A. For purposes of more precisely defining the New Mexico coordinate system, the
following definition by the national ocean survey and national geodetic survey is
adopted:

(1) the New Mexico coordinate system, east zone, is a transverse mercator projection
having a central meridian 104g 20" west of Greenwich, on which meridian the scale is
set at one part in 11,000 too small. The origin of coordinates is at the intersection of the
meridian 104g 20' west of Greenwich and the parallel 31g 00" north latitude;

(2) the New Mexico coordinate system, central zone, is a transverse mercator projection
having a central meridian 1062 15' west of Greenwich, on which meridian the scale is
set at one part in 10,000 too small. The origin of coordinates is at the intersection of the
meridian 106@ 15' west of Greenwich and the parallel 31 00' north latitude;

(3) the New Mexico coordinate system, west zone, is a transverse mercator projection
having a central meridian 107g 50" west of Greenwich, on which meridian the scale is
set at one part in 12,000 too small. The origin of coordinates is at the intersection of the
meridian 107g 50' west of Greenwich and the parallel 31g 00' north latitude; and

(4) the origin for each zone is assigned the coordinates: x = 500,000 feet and y = 0 feet
for the New Mexico coordinate system of 1927. The origin for the east zone is assigned
to the coordinates: x = 165,000 meters and y = 0 meters, for the central zone x =
500,000 meters and y = 0 meters and for the west zone x = 830,000 metersandy =0
meters for the New Mexico coordinate system of 1983.

B. The position of the New Mexico coordinate system shall be as marked on the ground
by horizontal control stations established in conformity with standards adopted by the
national ocean survey and national geodetic survey for first-order, second-order and
third-order work, whose geodetic positions have been rigidly adjusted on the North
American datum of 1927 or of 1983, and whose coordinates have been computed on
the system defined in this section. Any such station may be used for establishing a
survey connection with the New Mexico coordinate system.

History: 1953 Comp., § 70-1-51, enacted by Laws 1957, ch. 147, 8 5; 1989, ch. 104, §
5.

The 1989 amendment, effective June 16, 1989, added the catchline; substituted
"national ocean survey and national geodetic survey" for "United States coast and
geodetic survey" in the introductory paragraph of Subsection A and in the first sentence



of Subsection B; added the paragraph designations in Subsection A; deleted "of the
Clarke spheroid of 1866" following "projection” in the first sentence of Subsections A(1)
through A(3); deleted the former third sentence of Subsections A(1) through A(3), which
read: "This origin is given the coordinates: x=500,000 feet and y=0 feet"; added "and" at
the end of Subsection A(3); added Subsection A(4); and in the first sentence of
Subsection B substituted "horizontal control stations" for "triangulation or traverse
stations", "first-order, second-order and third-order work" for "first-order and second-
order work", "1927 or of 1983" for "1927", and "defined in this section” for "herein
defined".

Am. Jur. 2d, A.L.R. and C.J.S. references. - Description in deed as relating to magnetic
or true meridian, 70 A.L.R.3d 1220.

8§ 47-1-54. Recordation of land description based on coordinate
system; limitation.

No coordinates based on the New Mexico coordinate system, purporting to define the
position of a point on a land boundary, shall be presented to be recorded in any public
land records or deed records unless such point is within eight kilometers of a
monumented horizontal control station established by and for and for which coordinate
data has been published by an agency of the state of New Mexico or a political
subdivision of the state or established in conformity with the standards of accuracy and
specifications for first-, second- or third- order geodetic surveying as prepared and
published by the federal geodetic control committee of the United States department of
commerce. Standards and specifications of the federal geodetic control committee or its
successor in force on the date of the geodetic survey shall apply. The publication of the
existing control stations, or the acceptance with intent to publish the newly established
control stations by the national ocean survey and national geodetic survey, shall
constitute evidence of adherence to the federal geodetic control committee's
specifications. The limitations of this section may be further modified by the secretary of
highway and transportation.

History: 1953 Comp., § 70-1-52, enacted by Laws 1957, ch. 147, § 6; 1970, ch. 36, § 1;
1977, ch. 247, § 180; 1989, ch. 104, § 6.

The 1977 amendment deleted a proviso reading: "provided, that the one-half mile
limitation may be modified by the New Mexico Advisory Committee on Land Surveys to
meet local conditions™ at the end of the section.

The 1989 amendment, effective June 16, 1989, substituted all of the language of the
first sentence following "within" for "one-half mile of a triangulation or traverse station
established in conformity with the standards prescribed in Section 70-1-51 NMSA
1953", and added the last three sentences.

§ 47-1-55. [Use on maps, reports of survey or other documents.]



The use of the term "New Mexico coordinate system™ on any map, report of survey or
other document, shall be limited to coordinates based on the New Mexico coordinate
system as defined.

History: 1953 Comp., § 70-1-53, enacted by Laws 1957, ch. 147, § 7.
Cross-references. - As to void indemnity agreements, see 56-7-1 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Conveyance of lot with reference to map or
plat as giving purchaser rights in indicated streets, alleys or areas not abutting his lot, 7
A.L.R.2d 607.

8§ 47-1-56. Use of coordinate system.

For the purpose of describing the location of any survey station or land boundary corner
in the state of New Mexico, it shall be considered a complete, legal and satisfactory
description of such location to give the position of said survey state or land boundary
corner on the system of coordinates defined in Sections 47-1-49 through 47-1-56 NMSA
1978.

Nothing contained in those sections shall require a purchaser or mortgagee of real
property to rely wholly on a land description, any part of which depends exclusively
upon the New Mexico coordinate system.

Where conflicts arise in the location of a corner or other boundary element when such
corner or element's location is described in both the conventional system and the New
Mexico coordinate system, the description providing the most certain location shall be
used.

History: 1978 Comp., 8§ 47-1-56, enacted by Laws 1989, ch. 104, § 7.

Repeals and reenactments. - Laws 1989, ch. 104, § 7 repeals former 47-1-56 NMSA
1953, as enacted by Laws 1957, ch. 147, § 8, relating to construction of description by
coordinates as supplemental, and enacts the above section, effective June 16, 1989.
For provisions of former section, see Original Pamphlet.

Severability clauses. - Laws 1989, ch. 104, § 8 provides for the severability of the act if
any part or application thereof is held invalid.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Description of land conveyed by reference

to river or stream as carrying to thread or center or only to bank thereof - modern status,
78 A.L.R.3d 604.

Article 2



Real Estate Trusts

§ 47-2-1. Short title.

Sections 1 through 6 [47-2-1 to 47-2-6 NMSA 1978] of this act may be cited as the
"Real Estate Trust Act."

History: 1953 Comp., § 70-6-1, enacted by Laws 1973, ch. 390, § 1.
Am. Jur. 2d, A.L.R. and C.J.S. references. - Adverse possession by third party or

stranger of property held in trust, 2 A.L.R. 41.
Creation of express trust in property to be acquired in future, 3 A.L.R.3d 1416.

§ 47-2-2. Definitions.

As used in the Real Estate Trust Act [47-2-1 to 47-2-6 NMSA 1978]:

A. "real estate trust" means an unincorporated business trust organized and operated in
conformity with the Real Estate Trust Act;

B. "declaration" means the written document establishing the real estate trust and all
subsequent amendments to that document;

C. "trustees" means those natural persons designated as trustees in the declaration,
and their successors in office;

D. "beneficial owners" means those persons who hold the beneficial interest in the real
estate trust;

E. "real estate assets" means real property, real estate mortgages, real estate
contracts, leasehold interests in real property and shares of beneficial interests in other
real estate trusts, foreign or domestic, whether or not organized under the Real Estate
Trust Act;

F. "real estate mortgages" includes all forms of liens on real property and all transfers of
real property for security purposes, including deeds of trust;

G. "real estate contracts" means any contractual obligation for the sale and
conveyance, or purchase and receipt of conveyance, of real property, subject to the
terms and conditions of the contract; and

H. "trust estate" means the money, property and assets of a real estate trust.

History: 1953 Comp., 8§ 70-6-2, enacted by Laws 1973, ch. 390, § 2.



8§ 47-2-3. Organization of real estate trusts.

A real estate trust is established by filing for record with the clerk of the county in which
its principal office in this state is located a declaration signed by all of its trustees, which
must be at least three in number, and acknowledged before a notary public, which
states:

A. that the real estate trust is organized and will be operated in conformity with the Real
Estate Trust Act [47-2-1 to 47-2-6 NMSA 1978];

B. that the real estate trust has been established to invest in real estate assets and to
pay over the net income and profits of the trust estate to the beneficial owners;

C. the location of the principal office of the real estate trust in this state and its mailing
address;

D. the name, business address and the residential address of each trustee;

E. the period during which trustees shall hold office and the manner in which they shall
be succeeded in office;

F. the number of units into which the beneficial ownership of the trust estate is to be
divided and a description of the rights and privileges inuring to the holder of each unit;

G. that the real estate trust will not invest in any asset or take any other investment
action unless its beneficial owners number more than one hundred persons, nor while
any five of its beneficial owners own, directly or indirectly, an aggregate of more than
fifty percent of the real estate trust; and

H. any other provisions for the regulation of the affairs of the real estate trust that the
trustees elect to set forth in the declaration.

History: 1953 Comp., 8§ 70-6-3, enacted by Laws 1973, ch. 390, § 3.

8 47-2-4. Operation of real estate trusts.

A. Except as limited or reserved to the beneficial owners by the declaration, the trustees
are vested with the authority for the control, operation, disposition, investment,
reinvestment and management of the trust estate.

B. The action of a majority of the trustees is the action of the real estate trust except as
otherwise provided by the declaration.

C. Trustees shall hold office and be succeeded in office as provided by the declaration,



but no successor may act as trustee until he has filed for record with the clerk of the
county in which the principal office of the real estate trust is located a document, signed
by him and acknowledged before a notary public, by which he assumes the obligations
of trustee as provided in the declaration.

D. Any legal process, notice or demand required or permitted by law to be served upon
a real estate trust may be served upon any trustee currently in office, or upon the
person in charge of the principal office of the trust in this state.

E. The trustees shall cause the real estate trust to maintain complete books of account,
records, and memoranda reflecting the financial and other activities of the real estate
trust, the decisions of the trustees, the name and address of persons who are beneficial
owners of the trust, and the number of units held by each. These documents shall be
open for inspection and copying by any beneficial owner at any reasonable time for any
good faith purpose related to the interest of the beneficial owner. The trustees shall
cause current financial statements of the real estate trust to be transmitted annually to
the beneficial owners. These statements shall reflect the assets, liabilities and
operations of the real estate trust and be prepared in accordance with generally
accepted accounting principles.

History: 1953 Comp., § 70-6-4, enacted by Laws 1973, ch. 390, § 4.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 76 Am. Jur. 2d Trusts 8§ 100, 427, 510.
90 C.J.S. Trusts 88 160, 172.

8 47-2-5. Powers of real estate trusts.

Unless specifically limited by the declaration, a real estate trust has the power,
exercisable in the trust name to:

A. have perpetual succession;
B. sue, be sued, complain and defend;

C. purchase, receive, lease or otherwise acquire, own, hold, improve, use and
otherwise deal in and with any real or personal property or any interest therein,
wherever situated;

D. sell, convey, mortgage, pledge, lease, exchange, transfer and otherwise dispose of
all or any part of the trust estate;

E. purchase, receive, subscribe for, or otherwise acquire, own, hold, vote, use, employ,
mortgage, lend, pledge, sell or otherwise dispose of, and otherwise use and deal in and
with securities, shares, or other interests in, or obligations of, individuals, domestic or
foreign corporations, associations, partnerships, other real estate trusts, direct or



indirect obligations of the United States or of any other government, state, territory,
government district or municipality, or of any instrumentality thereof;

F. issue units of beneficial ownership in the real estate trust in exchange for money,
property or services; evidence the units by certificates; and to purchase, redeem or
otherwise reacquire the units;

G. make contracts and incur liabilities, borrow money, issue its notes, bonds and other
obligations, and secure any of its obligations by mortgage or pledge of all or any of the
trust estate;

H. conduct its business, carry on its operations, and have offices and exercise the
powers granted by the Real Estate Trust Act [47-2-1 to 47-2-6 NMSA 1978] in any state,
territory, district or possession of the United States, or in any foreign country;

I. make and amend bylaws, not inconsistent with its declaration or with the laws of this
state, for the administration and regulation of the affairs of the real estate trust;

J. amend or restate its declaration in conformity with the Real Estate Trust Act by
having the amendment or restatement signed by all of the trustees and acknowledged
before a notary public, and by filing it for record with the clerk of the county in which the
principal office of the real estate trust in this state is located;

K. appoint officers, agents and employees to administer the trust estate; and

L. take any action necessary or appropriate to exercise the powers granted to a real
estate trust.

History: 1953 Comp., 8§ 70-6-5, enacted by Laws 1973, ch. 390, § 5.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 61 Am. Jur. 2d Perpetuities 88 71 to 74; 76
Am. Jur. 2d Trusts 88 363, 395, 434, 447, 448, 450, 456, 457.

Power of trustee and court as regards term of lease of trust property, 61 A.L.R. 1368; 67
A.L.R.2d 978.

Power of trustee and court as regards modification of lease of trust property, 93 A.L.R.
603.

Remedies in event of executor's or testamentary trustee's delay in exercise of power to
sell real estate conferred by will, 132 A.L.R. 1473.

Implied power of executor or testamentary trustee to sell real property, 134 A.L.R. 378;
23 A.L.R.2d 1000.

Enforceability, as regards proceeds of sale of property, of real estate trust that does not
satisfy statute of frauds, 154 A.L.R. 385.

Implied power of testamentary trustee to sell real estate, 23 A.L.R.2d 1000.

Power of trustee with power to sell or to lease real property, or to do both, to give an
option to purchase, 83 A.L.R.2d 1310.

Validity and construction of trust provision authorizing trustee to purchase trust property,



39 A.L.R.3d 836.
89 C.J.S. Trusts § 90.

8 47-2-6. Real estate trusts; general provisions.

A. A real estate trust is a separate legal entity and solely responsible for its debts and
obligations. No trustee or beneficial owner, solely because of that status, shall be
individually liable for the acts, omissions, debts or obligations of the real estate trust,
except for his own bad faith, willful misfeasance, gross negligence, or reckless
disregard of his duties.

B. Certificates evidencing units of beneficial ownership in a real estate trust are
investment securities within the meaning of the Uniform Commercial Code [55-1-101 to
55-9-507 NMSA 1978] and within the meaning of state and federal securities laws.

C. The conduct of the trustees in relation to the real estate trust, to the trust estate, and
to the beneficial owners, shall be judged by the fiduciary responsibilities of trustees of a
business trust.

D. Any existing trust and a real estate trust having its principal place of business in
another state may, but need not, adopt the provisions of the Real Estate Trust Act by
filing for record a document conforming to the act with the clerk of the county in which
the principal office of the real estate trust in this state is located.

History: 1953 Comp., 8§ 70-6-6, enacted by Laws 1973, ch. 390, § 6.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 76 Am. Jur. 2d Trusts 8 510.

Article 3

Solar Rights

§ 47-3-1. Short title.

This act [47-3-1 to 47-3-5 NMSA 1978] may be cited as the "Solar Rights Act.”
History: 1953 Comp., 8§ 70-8-1, enacted by Laws 1977, ch. 169, § 1.

Law reviews. - For note, "Access to Sunlight: New Mexico's Solar Rights Act,” see 19
Nat. Resources J. 957 (1979); 10 N.M.L. Rev. 169 (1979-80).

For article, "Access to Solar Energy: The Problem and Its Current Status," see 22 Nat.
Resources J. 21 (1982).



Am. Jur. 2d, A.L.R. and C.J.S. references. - Solar energy: landowner's rights against
interference with sunlight desired for purposes of solar energy, 29 A.L.R.4th 349.

8 47-3-2. Declaration and findings.

The legislature declares that the state of New Mexico recognizes that economic benefits
can be derived for the people of the state from the use of solar energy. Operations,
research, experimentation and development in the field of solar energy use shall
therefore be encouraged. While recognizing the value of research and development of
solar energy use techniques and devices by governmental agencies, the legislature
finds and declares that the actual construction and use of solar devices, whether at
public or private expense, is properly a commercial activity which the law should
encourage to be carried out, whenever practicable, by private enterprise.

History: 1953 Comp., § 70-8-2, enacted by Laws 1977, ch. 169, § 2.

§ 47-3-3. Definitions.

As used in the Solar Rights Act [47-3-1 to 47-3-5 NMSA 1978]:

A. "solar collector" means any device or combination of devices or elements which rely
upon sunshine as an energy source, and which are capable of collecting not less than
twenty-five thousand Btu's on a clear winter solstice day. The term also includes any
substance or device which collects solar energy for use in:

(1) the heating or cooling of a structure or building;

(2) the heating or pumping of water;

(3) industrial, commercial or agricultural processes; or

(4) the generation of electricity.

A solar collector may be used for purposes in addition to the collection of solar energy.
These uses include, but are not limited to, serving as a structural member or part of a
roof of a building or structure and serving as a window or wall; and

B. "solar right" means a right to an unobstructed line-of-sight path from a solar collector
to the sun, which permits radiation from the sun to impinge directly on the solar

collector.

History: 1953 Comp., 8§ 70-8-3, enacted by Laws 1977, ch. 169, § 3.



Law reviews. - For note, "Access to Sunlight: New Mexico's Solar Rights Act,” see 19
Nat. Resources J. 957 (1979); 10 N.M.L. Rev. 169 (1979-80).

8 47-3-4. Declaration of solar rights.

A. The legislature declares that the right to use the natural resource of solar energy is a
property right, the exercise of which is to be encouraged and regulated by the laws of
this state. Such property right shall be known as a solar right.

B. The following concepts shall be applicable to the regulation of disputes over the use
of solar energy where practicable:

(1) "beneficial use." Beneficial use shall be the basis, the measure and the limit of the
solar right, except as otherwise provided by written contract. If the amount of solar
energy which a solar collector user can beneficially use varies with the season of the
year, then the extent of the solar right shall vary likewise;

(2) "prior appropriation.” In disputes involving solar rights, priority in time shall have the
better right except that the state and its political subdivisions may legislate, or ordain
that a solar collector user has a solar right even though a structure or building located
on neighborhood property blocks the sunshine from the proposed solar collector site.
Nothing in this paragraph shall be construed to diminish in any way the right of eminent
domain of the state or any of its political subdivisions or any other entity that currently
has such a right; and

(3) "transferability." Solar rights shall be freely transferable within the bounds of such
regulation as the legislature may impose. The transfer of a solar right shall be recorded
in accordance with Chapter 14, Article 9 NMSA 1978.

C. Unless a singular overriding state concerns occur which significantly affect the health
and welfare of the citizens of this state, permit systems for the use and application of
solar energy shall reside with county and municipal zoning authorities.

History: 1953 Comp., § 70-8-4, enacted by Laws 1977, ch. 169, § 4.

Law reviews. - For note, "Rate Structure and Energy Conservation in the 1977 New
Mexico Legislative Session," see 8 N.M.L. Rev. 99 (1978).

For note, "Access to Sunlight: New Mexico's Solar Rights Act,” see 19 Nat. Resources
J. 957 (1979); 10 N.M.L. Rev. 169 (1979-80).

For article, "Access to Solar Energy: The Problem and Its Current Status,” see 22 Nat.
Resources J. 21 (1982).

8 47-3-5. Prior rights unaffected.



Nothing in the Solar Rights Act [47-3-1 to 47-3-5 NMSA 1978] shall be construed to
alter, amend, deny, impair or modify any solar right, lease, easement or contract right
which has vested prior to the effective date of the Solar Rights Act.

History: 1953 Comp., § 70-8-5, enacted by Laws 1977, ch. 169, § 5.

Effective dates. - Laws 1977, ch. 169, 8 6 makes the act effective on July 1, 1978.

8§ 47-3-6. Short title.

This act [47-3-6 to 47-3-12 NMSA 1978] may be cited as the "Solar Recordation Act.”
History: Laws 1983, ch. 233, § 1.

Effective dates. - Laws 1983, ch. 233, contains no effective date provision, but was
enacted at the session which adjourned on March 19, 1983. See N.M. Const., art. IV, §
23.

8 47-3-7. Legislative findings and declaration.

The legislature finds that in view of the present energy crisis, all renewable energy
sources must be encouraged for the benefit of the state as a whole. The legislature
further finds that solar energy is a viable energy source in New Mexico, and as such, its
development should be encouraged. Since solar energy may be used in small-scale
installations and one of the ways to accomplish such encouragement is by protection of
rights necessary for small-scale installations, the legislature declares such protection to
be the purpose of the Solar Recordation Act [47-3-6 to 47-3-12 NMSA 1978] and
necessary to the public interest.

History: Laws 1983, ch. 233, § 2.

Effective dates. - Laws 1983, ch. 233, contains no effective date provision, but was
enacted at the session which adjourned on March 19, 1983. See N.M. Const., art. IV, §
23.

§ 47-3-8. Method of claiming; effect; limitations.

A solar right may be claimed by an owner of real property upon which a solar collector,
as defined in Subsection A of Section 47-3-3 NMSA 1978, has been placed. Once
vested, the right shall be enforceable against any person who constructs or plans to
construct any structure, in violation of the terms of the Solar Rights Act [47-3-1 to 47-3-5
NMSA 1978] or the Solar Recordation Act [47-3-6 to 47-3-12 NMSA 1978]. A solar right



shall be considered an easement appurtenant, and a suit to enforce a solar right may be
brought at law or in equity. The solar right shall be subject to the provisions of the Solar
Recordation Act and the Solar Rights Act.

History: Laws 1983, ch. 233, 8§ 3.

Effective dates. - Laws 1983, ch. 233, contains no effective date provision, but was
enacted at the session which adjourned on March 19, 1983. See N.M. Const., art. IV, §
23.

Am. Jur. 2d, A.L.R. and C.J.S. references. - Solar energy: landowner's rights against
interference with sunlight desired for purposes of solar energy, 29 A.L.R.4th 349.

8 47-3-9. Recordation: effect of failure to record; contest.

A. Any person claiming a solar right shall record that right by filing a declaration in
substantially the following form with the county clerk of each county in which is located
any portion of the properties burdened by a solar right or any portion of the properties
on which a solar right is claimed:

USE THE ZOOM COMMAND TO VIEW THE FOLLOWING FORM:

SOLAR RIGHT DECLARATION

...................... , owner of the real property described below, claims

a solar right in favor of the following described real estate in

.......... county, New Mexico:

(Description either by metes and bounds, if in a platted subdivision, by

lot and block subdivision name, by middle Rio Grande conservancy district
tract number or other adequate legal description.)

The following named persons have each received notification by certified malil
evidenced by a return receipt signed by the named person, or if the address
of any person was not known and could not be ascertained by reasonable
diligence, or if a return receipt signed by the named person could not be
obtained, then natification to that person shall be made by publication of a
copy of this declaration, with the intended date of filing, at least once a
week for two consecutive weeks in a newspaper of general circulation in the
county in which the property for which the solar right is being claimed is
located, the last publication of which was no less than ten days prior to the
filing of this declaration:

(A listing of the names of the holders as shown in the records of the

county clerk of any interest in property burdened by a claimed solar right,
including owners, mortgagors, mortgagees, lessors, lessees, contract
purchasers and contract owners or sellers, and a description, either by



metes and bounds if in a platted subdivision, by lot and block and
subdivision name, by middle Rio Grande conservancy district tract number or
other adequate legal description, of that burdened property.)

The claimant has placed improvements on the land in the form of a solar
collector, as shown by the attached survey or plot plan setting forth
distances from lot lines and height from ground level of all solar collectors
entitled to be recorded under the provisions of the Solar Recordation Act,
Chapter ....., Article ....NMSA 1978 and setting forth the maximum height of
a theoretical fence located at the property lines of the property on which
the solar collector is located which will not interfere with the solar
easement.

Notice is hereby given that by virtue of the Solar Recordation Act, Chapter
..... , Article ..... NMSA 1978, the holders of any interest in property
described above as having been mailed notice must record a declaration, with
the county clerk in each county in which solar right recordation has been
filed, contesting the claimed solar right within sixty days, or the solar

right shall be fully vested. Witness ............... hand and seal this .....

day of .......... , 19....

(here add acknowledgment).

B. Any person desiring to claim a solar right must record that right and give notice to
affected property owners as provided in the Solar Recordation Act [47-3-6 to 47-3-12
NMSA 1978] as a necessary condition precedent to enforcing a solar right. Failure to so
record and give notice shall constitute a jurisdictional defect and deprive any court of
subject matter jurisdiction to enforce the solar right. However, nothing in this subsection
shall apply to any solar right, lease, easement or contract right which has vested prior to
the effective date of this subsection.

C. Any person who receives notice of the recordation may, within sixty days after
receiving notice, file a declaration contesting the right, in the same manner and at the
same place as the recordation was filed. If a declaration is filed contesting the claimed
solar right, then the solar right shall not be enforceable against the property covered by
the declaration unless agreed to by contract or ordered by a court of competent
jurisdiction, and any claim of a solar right shall expire one year from the date of
declaration unless the parties agree by contract to settle the solar rights dispute or
unless court action has commenced by that date to establish the claim of the solar right.

History: Laws 1983, ch. 233, § 4.
Effective dates. - Laws 1983, ch. 233, contains no effective date provision, but was

enacted at the session which adjourned on March 19, 1983. See N.M. Const., art. IV, §
23.

§ 47-3-10. Transfer.



Unless the document of conveyance otherwise specifies, upon the transfer of any realty
on which a solar right exists or upon the transfer of any realty benefited by a filed
declaration contesting a solar right, that solar right or declaration contesting the solar
right shall be transferred with the realty and shall be enforceable by the vendee in the
same manner and to the same extent to which it was enforceable by the vendor. A solar
right is appurtenant to the real property upon which the solar collector is situated.
Nothing in this section shall be construed to prevent a person from agreeing to
relinquish a solar right or a potential solar right. Nothing in this section shall affect any
transfer of solar rights made prior to the effective date of the Solar Recordation Act [47-
3-6 to 47-3-12 NMSA 1978] pursuant to Paragraph (3) of Subsection B of Section 47-3-
4 NMSA 1978 or any local solar rights ordinance.

History: Laws 1983, ch. 233, § 5.

Effective dates. - Laws 1983, ch. 233, contains no effective date provision, but was
enacted at the session which adjourned on March 19, 1983. See N.M. Const., art. IV, §
23.

§ 47-3-11. Local authority.

A. Notwithstanding any other provisions of the Solar Recordation Act [47-3-6 to 47-3-12
NMSA 1978] or the Solar Rights Act [47-3-1 to 47-3-5 NMSA 1978], the governing body
of a county or municipality may by ordinance regulate in whole or in part the claiming of
solar rights in accordance with its powers to regulate zoning, planning and platting, and
subdivisions; except that any solar right claimed pursuant to such local ordinance shall
vest with respect to any property benefited or burdened by the solar right only after
recordation as provided in Section 4 [47-3-9 NMSA 1978] of the Solar Recordation Act.
Such local regulation shall not affect any solar right vested before the effective date of
such ordinance, nor shall the local regulation affect any solar rights transfer which
vested prior to the effective date of such ordinance. In the absence of the local
regulation of solar rights, the following principles shall apply in addition to those set forth
in the Solar Rights Act. If the property burdened by a solar right has or could have
improvements constructed to a maximum height of twenty-four feet, then the solar right
shall be limited, as to that burdened property, to protecting an unobstructed line-of-sight
path from the solar collector to the sun only as to obstructions located on the burdened
property which cast a shadow greater than the shadow cast by a hypothetical fence ten
feet in height located on the property line of the property on which the solar collector is
located. If the property burdened by a solar right has or could have improvements
constructed in excess of twenty-four feet in height, but no greater than thirty-six feet,
then the solar right shall be limited, as to that burdened property, to protecting an
unobstructed line-of-sight path from the solar collector to the sun only as to obstructions
located on the burdened property which cast a shadow greater than the shadow cast by
a hypothetical fence fifteen feet in height located on the property line of the property on
which the solar collector is located. No solar right shall be obtained against property



which has or could have improvements constructed in excess of thirty-six feet in height
unless so provided in a local ordinance or agreed to by contract. Unless otherwise
provided by contract or local ordinance, a person may allow vegetation to grow or
construct or plan to construct any improvement which obstructs the protected solar right
so long as such obstruction does not block more than ten percent of the collectible solar
energy between the hours of 9:00 a.m. and 3:00 p.m. Unless otherwise provided by
contract or local ordinance, solar rights shall be protected between 9:00 a.m. and 3:00
p.m.

B. Nothing in the Solar Recordation Act shall be construed to limit any county or
municipal ordinances concerning solar rights in effect prior to the effective date of this
section.

History: Laws 1983, ch. 233, § 6.

Effective dates. - Laws 1983, ch. 233, contains no effective date provision, but was
enacted at the session which adjourned on March 19, 1983. See N.M. Const., art. IV, §
23.

8 47-3-12. Indexing.

A declaration filed pursuant to Section 4 [47-3-9 NMSA 1978] of the Solar Recordation
Act shall be indexed by the county clerk in the grantees index under the names of the
persons receiving notice in the declaration and in the grantors index under the name of
the person filing the declaration.

History: Laws 1983, ch. 233, § 7.

Effective dates. - Laws 1983, ch. 233, contains no effective date provision, but was
enacted at the session which adjourned on March 19, 1983. See N.M. Const., art. IV, §
23.

Saving clauses. - Laws 1983, ch. 233, § 8, provides that nothing in the Solar
Recordation Act shall be construed to limit rights accruing under any other statute or

any separate principle of law, except insofar as the Solar Recordation Act affects the
Solar Rights Act.

Article 4

Abstracters

§ 47-4-1. Definitions.



As used in this act [47-4-1 to 47-4-9 NMSA 1978]:

A. "person” includes individuals, firms, partnerships, associations, cooperatives and
corporations; and

B. "abstracter's business" means the business of compiling or furnishing abstracts of
title to any real estate within this state.

History: 1953 Comp., § 70-2-5, enacted by Laws 1963, ch. 307, § 1.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Abstracts of Title 88 1, 4.
Negligence in preparing abstract of title as ground of liability to one other than person
ordering abstract, 50 A.L.R.4th 314.

1 C.J.S. Abstracts of Title 88 3, 5, 6 to 12.

§ 47-4-2. Requirements for bond.

A. No person shall conduct an abstracter's business without first entering into a bond to
the state of New Mexico for the use and benefit of any person who shall sustain any
loss or damage by reason of the failure of the abstracter to set out, or record, properly,
any instrument, or other item of record, affecting the title to the real estate covered by
the abstract.

B. The bond shall be with a surety company authorized to do business in this state and
shall be in the penal sum of $7,500.00.

C. The bond shall be approved, as to the statutory amount, by the county clerk of the
county in which the abstract business is to be conducted, and the county clerk shall
record the bond. If an abstracter's business is to be conducted in more than one county,
a separate bond, in the proper amount, shall be filed in each county.

History: 1953 Comp., § 70-2-6, enacted by Laws 1963, ch. 307, § 2.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Abstracts of Title 88 5, 7, 13,
22.

Liability of attorney for negligence in connection with investigation or certification of title
to real estate, 59 A.L.R.3d 1176.

1 C.J.S. Abstracts of Title 8§ 8, 11, 13.

8 47-4-3. Limitation of action on bond.

No suit shall be brought upon the bond, or against the surety, after six years from the
date of the last certificate contained in the abstract.



History: 1953 Comp., § 70-2-7, enacted by Laws 1963, ch. 307, § 3.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 Am. Jur. 2d Abstracts of Title 88 18, 22,
24.

8 47-4-4. Requirement of abstract plant.

No person shall conduct an abstracter's business unless the person owns, operates or
controls an abstract plant consisting of tract indexes and other records, showing in brief
comprehensive form, or full copy, all instruments of record or on file, affecting real
estate in the county where he is bonded to transact business. The plant shall include an
index, by name, covering district court and probate court records, transcripts of
judgments, federal and state tax liens and other required information for the proper
preparation of an abstract. The abstract plant may be maintained in bound books,
looseleaf books, jackets, folders, on card files or film, or any other form or system,
whether manual, mechanical, electronic or otherwise, or in any combination of such
forms or systems. The abstract plant shall cover the period from twenty years prior to
July 1, 1963, or twenty years prior to the date the abstracter commences business,
whichever is later, up to date. The plant must also be currently maintained to include all
daily filings in the county affecting real property.

History: 1953 Comp., § 70-2-8, enacted by Laws 1963, ch. 307, § 4.

Am. Jur. 2d, A.L.R. and C.J.S. references. - 1 C.J.S. Abstracts of Title 88 1, 4.

8 47-4-5. Exemption from requirement of abstract plant for certain
abstracters.

A. Every person who, on January 1, 1963, was actively engaged in the business of
compiling or furnishing abstracts of title to real estate within any county in this state,
shall be exempt from the requirement of having a twenty-year abstract plant in order to
conduct an abstracters business in such county, provided that an abstract plant is
maintained on a current basis, commencing July 1, 1963.

B. There shall be excluded from the provisions of Section 4 [47-4-4 NMSA 1978] all
persons exclusively engaged in the preparation of abstracts using only the records of
the bureau of land management, commissioner of public lands, and/or bureau of Indian
affairs.

History: 1953 Comp., 8§ 70-2-9, enacted by Laws 1963, ch. 307, § 5.
Abstracter's employee not engaged in compiling or furnishing abstracts. - An employee

of a bonded abstracter on January 1, 1963, who was compiling abstracts for the bonded
abstracter and which abstracts were furnish