UNANNOTATED

CHAPTER 72
Water Law

ARTICLE 1
Water Rights in General

72-1-1. Natural waters; public.

All natural waters flowing in streams and watercourses, whether such be perennial,
or torrential, within the limits of the state of New Mexico, belong to the public and are
subject to appropriation for beneficial use. A watercourse is hereby defined to be any
river, creek, arroyo, canyon, draw or wash, or any other channel having definite banks
and bed with visible evidence of the occasional flow of water.

History: Laws 1907, ch. 49, 8 1; Code 1915, § 5654; C.S. 1929, § 151-101; Laws 1941,
ch. 126, § 1; 1941 Comp., 8 77-101; 1953 Comp., § 75-1-1.

72-1-2. [Water rights; appurtenant to land; priorities.]

Beneficial use shall be the basis, the measure and the limit of the right to the use of
water, and all waters appropriated for irrigation purposes, except as otherwise provided
by written contract between the owner of the land and the owner of any ditch, reservoir
or other works for the storage or conveyance of water, shall be appurtenant to specified
lands owned by the person, firm or corporation having the right to use the water, so long
as the water can be beneficially used thereon, or until the severance of such right from
the land in the manner hereinafter provided in this article. Priority in time shall give the
better right. In all cases of claims to the use of water initiated prior to March 19, 1907,
the right shall relate back to the initiation of the claim, upon the diligent prosecution to
completion of the necessary surveys and construction for the application of the water to
a beneficial use. All claims to the use of water initiated thereafter shall relate back to the
date of the receipt of an application therefor in the office of the territorial or state
engineer, subject to compliance with the provisions of this article, and the rules and
regulations established thereunder.

History: Laws 1907, ch. 49, § 2; Code 1915, § 5655; C.S. 1929, § 151-102; 1941
Comp., 8 77-102; 1953 Comp., § 75-1-2.

72-1-2.1. Water rights; change in ownership; filing and recording;
constructive notice.



In the event of any changes of ownership of a water right, whether by sale, gift or
any other type of conveyance, affecting the title to a water right that has been permitted
or licensed by the state engineer, has been declared with the state engineer or has
been adjudicated and is evidenced by a subfile order, partial final decree, final decree or
any other court order, the new owner of the water right shall file a change of ownership
form with the state engineer. The form shall include all information conforming with
water rights of record filed with the state engineer and shall be accompanied by a copy
of a warranty deed or other instrument of conveyance. The new owner shall record a
copy of the change of ownership form filed with the state engineer with the clerk of the
county in which the water right will be located. The filing shall be public notice of the
existence and contents of the instruments so recorded from the time of recording with
the county clerk.

History: Laws 1991, ch. 34, § 1; 1996, ch. 32, § 1.
72-1-2.2. Legislative findings; declaration of purpose.

A. The legislature hereby finds and declares that there exists a potential water
shortage crisis in the Pecos River basin as a result of the requirements and obligations
of the Pecos River Compact and the United States supreme court's amended decree in
Texas v. New Mexico, No. 65 original as well as the recent droughts and the demands
on this water system.

B. The legislature hereby finds and declares that this shortage of water and the
state's obligation to Texas pursuant to the compact and the decree is a statewide
problem affecting all the citizens of the state. The state is obligated under the terms of
the decree to fulfill an obligation to repay Texas in water for any shortages of water
owed to Texas by the state of New Mexico.

C. The legislature hereby finds and declares that the state's obligations extend not
only to Texas but also to the citizens of New Mexico and their future generations to
ensure adequate water supply. If unfulfilled, the obligations of the state to Texas could
cost the state millions of dollars in lost revenues, employment and economic
productivity.

D. The legislature further finds and declares that to avoid the catastrophic
consequences of failing to address immediately the problem of the Pecos river water
shortage, the interstate stream commission is to purchase, and retire and place in a
state water conservation program administered by the interstate stream commission,
adequate water rights over a period of years to increase the flow of water in the Pecos
River and diminish the impact of man-made depletions of the stream flow and therefore
meet the state's future obligations under the Pecos River Compact and the United
States supreme court's amended decree in Texas v. New Mexico, No. 65 original,
pursuant to the appropriation and the conditions set forth in Section 2 of this act.

History: Laws 1991, ch. 99, § 1.



72-1-2.3. Lower Pecos river basin below Sumner lake water bank;
acequia and community ditch water banks; interstate stream
commission.

A. The interstate stream commission may recognize a water bank established by an
irrigation district, a conservancy district, an artesian conservancy district, a community
ditch, an acequia or a water users association in the lower Pecos river basin below
Sumner lake for purposes of compliance with the Pecos River Compact [72-15-19
NMSA 1978].

B. The interstate stream commission shall propose and recommend to the state
engineer for adoption rules for recognition of a water bank that include:

(1) criteria, terms and conditions for deposit of a water right in the bank;

(2) terms and conditions for the accrual, pooling, exchange, assignment and
conditions of the deposit of a water right;

3) procedures for recording and annual reporting of all transactions to the
interstate stream commission and the state engineer; and

(4)  procedures for the water bank to temporarily transfer deposited water to
new purposes and places of use and points of diversion without formal proceedings
before the state engineer.

C. Alower Pecos river basin below Sumner lake water bank may contract with a
person to accrue, pool, exchange, assign or lease water rights to facilitate compliance
with the Pecos River Compact. A transaction and transfer of water by a water bank in
the Pecos river basin shall:

(1)  not impair other water rights;

(2)  not deplete water in the system above that level that would have occurred
in the absence of the transaction;

(3)  comply with state law; and
(4)  be within the same stream system or underground water source.

History: Laws 2002, ch. 77, 8 1; 2003, ch. 54, § 2; 2003, ch. 132, § 2.
72-1-2.4. Pecos river; purpose; conditions for expenditures.

A. The purpose of this section is to achieve compliance with the Pecos River
Compact [72-15-19 NMSA 1978], establish a base flow of the Pecos river of fifty cubic



feet per second at the Artesia bridge and provide a reliable annual irrigation supply of
ninety thousand acre-feet of water for delivery of three acre-feet per acre of irrigated
land in the Carlsbad irrigation district and for adequate water to fulfill delivery
requirements to the Texas state line pursuant to the Pecos River Compact.

B. The interstate stream commission shall determine the need for projects to be
funded with the appropriations for compliance with the Pecos River Compact and may
expend funds for the purchase of land with appurtenant water rights or rights to the
delivery of water and to take other appropriate actions that would effectively aid New
Mexico in compliance with the United States supreme court amended decree in Texas
v. New Mexico, No. 65 original.

C. The interstate stream commission shall not expend any funds for the purchase of
land with appurtenant water rights or rights to the delivery of water unless the
commission has entered into contracts with the governing bodies of the Carlsbad
irrigation district, the Pecos valley artesian conservancy district and the Fort Sumner
irrigation district that specify the actions the parties agree will be taken or avoided to
ensure that the expenditures will be effective toward permanent compliance with New
Mexico's obligations under the Pecos River Compact and amended decree.

D. Expenditures for the purchase of land with valid appurtenant water rights or rights
to the delivery of water shall be made only from willing sellers within the lower Pecos
river basin downstream from Sumner reservoir for projects that comply with the
following criteria:

(1) land with appurtenant water rights or with rights to the delivery of water
shall be purchased in each of the following areas of the lower Pecos river basin:

(a) from Sumner reservoir to Acme, to the extent that willing sellers elect to
participate and any affected irrigation district agrees to change its operations, as
necessary, so the acquired rights effectively increase downstream flows of the Pecos
river,;

(b) from Acme to Brantley dam; and

(c) with first priority placed in the area from Brantley dam to the state line
contingent upon the adjudication or settlement of the surface water claims by or within
the Carlsbad irrigation district;

(2) the interstate stream commission shall purchase with the first available
funding six thousand acres of land having rights to the delivery of water by the
[Carlsbad irrigation] district or valid appurtenant water rights in approximately equal
purchase increments from:

(a) assessed land within the Carlsbad irrigation district; and



(b) irrigated land located between Brantley dam and Sumner reservoir; and

(3) subsequent to the purchase of the first six thousand acres of land, the
interstate stream commission shall use all future appropriations that are available for the
purchase of land with appurtenant water rights or rights to the delivery of water such
that no more than one acre of land within the Carlsbad irrigation district may be
purchased for every three acres of land purchased between Brantley dam and Sumner
reservoir.

E. The interstate stream commission shall prepare a comprehensive request for
bids from owners of land with appurtenant water rights or rights to the delivery of water,
shall evaluate and compare the bids and shall make offers to contract in response to the
bids. The request for bids shall:

(1)  provide for competition among the owners of land from whom bids are
requested to sell their land with appurtenant water rights or rights to the delivery of
water;

(2)  contain criteria to address the priority of the purchases based on the
effectiveness of the purchased land with appurtenant water rights or rights to the
delivery of water in increasing the flows of the Pecos river and to address the different
value of water rights associated with the degree of seniority of the water rights;

3) provide for the purchase of up to six thousand acres of land assessed by
the Carlsbad irrigation district having rights for the delivery of water; and

(4) provide for the purchase of land upstream from the Carlsbad irrigation
district in amounts necessary to comply with the requirements of this section.

F. The interstate stream commission shall evaluate all bids and shall offer to
contract with all sellers whose offers to sell comply with the criteria required by this
section, comply with the bid conditions and are determined by the interstate stream
commission to be most advantageous to increase the flows of the Pecos river and
comply with the Pecos River Compact and amended decree.

G. Contracts shall be contingent upon the interstate stream commission receiving
sufficient appropriations to close the purchases.

H. In the event the interstate stream commission determines that the total Pecos
river rights it has purchased with appropriations made by the legislature for that purpose
are in excess of those rights permanently needed for compliance with New Mexico's
obligations under the Pecos River Compact, then the commission shall offer the excess
land with appurtenant water rights or rights to the delivery of water first to the original
owner at the original point of diversion and for the original place and purpose of use.
Lands shall be offered for sale in the order in which they were acquired by:



(1) sending a written offer to sell to the last known address of the owner by
certified mail, which offer shall remain open for at least sixty days from the date of the
mailing;

(2) including in the offer to sell a notice that if the offer is not accepted by the
original owner within a stated time pursuant to this subsection, the offer will be deemed
rejected and automatically withdrawn and made available for purchase at the current
market price; and

(3)  depositing the revenue from sales into the New Mexico irrigation works
construction fund.

History: Laws 2002, ch. 94, § 2.

72-1-2.5. Pecos river basin land management fund.

The "Pecos river basin land management fund" is created in the state treasury. The
fund shall consist of appropriations, grants, donations or bequests to the fund, income
from land and water rights purchased pursuant to Chapter 72, Article 1 NMSA 1978,
revenue from land sold pursuant to Chapter 72, Article 1 NMSA 1978 and income from
investment of the fund or money otherwise accruing to the fund. Money in the fund shall
be invested pursuant to Chapter 6, Article 10 NMSA 1978. The interstate stream
commission shall adopt rules for managing the land, for depositing revenues from the
land and to administer the fund, and money in the fund is appropriated to the
commission to manage the land purchases pursuant to Section 72-1-2.4 NMSA 1978
and to manage augmentation well fields in the lower Pecos river basin. Money in the
fund shall not revert to any other fund at the end of a fiscal year. Money in the fund shall
be disbursed on warrants signed by the secretary of finance and administration
pursuant to vouchers signed by the director of the interstate stream commission or the
director's authorized representative.

History: Laws 2006, ch. 77, 8 1; 2008, ch. 22, § 2.

72-1-2.6. Pecos river; purchase of additional water rights.

A. In addition to the land with appurtenant water rights or rights to the delivery of
water acquired pursuant to the provisions of Section 72-1-2.4 NMSA 1978, the
interstate stream commission may expend funds for the purchase of water rights or
rights to the delivery of water without acquiring the surface of the land to which the
water rights or rights to the delivery of water are appurtenant. No such expenditure shall
be made unless the commission has entered into contracts with the governing bodies of
the Carlsbad irrigation district, the Pecos valley artesian conservancy district and the
Fort Sumner irrigation district that specify the actions the parties agree will be taken or
avoided to ensure that the expenditures will be effective toward permanent compliance
with New Mexico's obligations under the Pecos River Compact pursuant to Section 72-
15-19 NMSA 1978 and the amended decree.



B. Expenditures for the purchase of water rights or rights to the delivery of water
pursuant to this section shall be made only from willing sellers in accordance with the
following criteria:

(1) the water rights or rights to the delivery of water are located within the
Carlsbad irrigation district, the Roswell artesian basin, the Pecos valley artesian
conservancy district or between the Acme gauge to and including the Fort Sumner
irrigation district;

(2) the transactions through which the commission purchases the water rights
or rights to the delivery of water are conducted in compliance with procedures set forth
in Subsections F and G of Section 72-1-2.4 NMSA 1978, except that the resulting
contracts shall not require the commission to purchase the land to which the water
rights or rights to the delivery of water are appurtenant; and

3) land from which water rights or the rights to the delivery of water are
severed shall be subject to deed restrictions to ensure that no new water development
or use, including the drilling of domestic wells pursuant to Sections 72-12-1.1, 72-12-1.2
and 72-12-1.3 NMSA 1978, occurs on the land without transfer of valid, existing water
rights and that notice of such deed restrictions shall be recorded in the real property
records of the county in which the land is located and provided to the state engineer;
provided that the commission shall not be responsible for the establishment of cover
vegetation or the ongoing maintenance of the land.

C. Water rights or rights to the delivery of water purchased by the commission
pursuant to this section shall be included in the calculation of the ratio mandated by
Section 72-1-2.4 NMSA 1978.

D. If the interstate stream commission determines that ownership of all or any part
of the surface of land acquired by the commission pursuant to Section 72-1-2.4 NMSA
1978 is not necessary or desirable, the commission may offer the land for sale, in
accordance with state law. The land may be offered for sale by sending a written offer to
sell, by certified mail, to the party from whom the commission purchased the land at the
party's last known address. The offer shall remain open for at least sixty days from the
date of mailing. The offer shall include a notice that, if the offer is not accepted by the
prior owner within the time stated pursuant to this section, the offer will be deemed
rejected and automatically withdrawn and the land may be made available for purchase
by third parties in accordance with state law. Land sold pursuant to this section shall be
subject to deed restrictions to ensure that no new water development or use, including
the drilling of domestic wells pursuant to Sections 72-12-1.1, 72-12-1.2 and 72-12-1.3
NMSA 1978, occurs on the land without transfer of valid, existing water rights and that
notice of such deed restrictions shall be recorded in the real property records of the
county in which the land is located and provided to the state engineer. The revenue
from the sale shall be deposited into the Pecos river basin land management fund.



E. If the interstate stream commission determines that the total water rights and the
rights to the delivery of water purchased pursuant to Chapter 72, Article 1 NMSA 1978
are in excess of those rights permanently needed for New Mexico's obligations under
the Pecos River Compact, the commission shall offer the excess water rights for sale in
the manner set forth in Section 72-1-2.4 NMSA 1978.

History: Laws 2008, ch. 22, § 1.

72-1-3. Declaration of water rights vested prior to 1907; form;
contents; verification; filing; recording; presumption.

Any person, firm or corporation claiming to be an owner of a water right which was
vested prior to the passage of Chapter 49, Laws 1907, from any surface water source
by the applications of water therefrom to beneficial use, may make and file in the office
of the state engineer a declaration in a form to be prescribed by the state engineer
setting forth the beneficial use to which said water has been applied, the date of first
application to beneficial use, the continuity thereof, the location of the source of said
water and if such water has been used for irrigation purposes, the description of the
land upon which such water has been so used and the name of the owner thereof. Such
declaration shall be verified but if the declarant cannot verify the same of his own
personal knowledge he may do so on information and belief. Such declarations so filed
shall be recorded at length in the office of the state engineer and may also be recorded
in the office of the county clerk of the county wherein the diversion works therein
described are located. Such records or copies thereof officially certified shall be prima
facie evidence of the truth of their contents.

History: 1953 Comp., 8 75-1-2.1, enacted by Laws 1959, ch. 222, § 1; 1961, ch. 250, §
1.

72-1-4. [Declaration of water rights vested prior to 1907; force and
effect of prior declarations.]

Declarations heretofore filed in substantial compliance with Section 1 [72-1-3 NMSA
1978] hereof shall be recognized as of the same force and effect as if filed after the
taking effect of this act [72-1-3 and 72-1-4 NMSA 1978].

History: 1953 Comp., 8 75-1-2.2, enacted by Laws 1959, ch. 222, § 2.

72-1-5. Eminent domain; entry on property.

The United States, the state or any person, firm, association or corporation may
exercise the right of eminent domain, to take and acquire property [and] right-of-way
[rights-of-way] for the construction, maintenance and operation of reservoirs, canals,
ditches, flumes, agueducts, pipelines or other works for the storage or conveyance of
water for beneficial uses, including the right to enlarge existing structures, and to use



the same in common with the former owner; any such right-of-way for canal, ditch,
pipeline or other means for the conveyance of water shall in all cases be so located as
to do the least damage to private or public property consistent with proper use and
economical construction. Such property and right-of-way shall be acquired in the
manner provided by the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978].
Subject to the provisions of Sections 42A-1-8 through 42A-1-12 NMSA 1978, the
engineers and surveyors of the United States, the state and of any person, firm or
corporation shall have the right to enter upon the lands and waters of the state and of
private persons and of private and public corporations, for the purpose of making
hydrographic surveys and examinations and surveys necessary for selecting and
locating suitable sites and routes for reservoirs, canals, pipelines and other waterworks.

History: Laws 1907, ch. 49, § 3; Code 1915, § 5656; C.S. 1929, § 151-103; 1941
Comp., § 77-103; 1953 Comp., § 75-1-3; Laws 1981, ch. 125, § 54.

72-1-6. [Traveler's use of water.]

All currents and sources of water, such as springs, rivers, ditches and currents of
water flowing from natural sources in the state of New Mexico, shall be and they are
declared free; in order that all persons traveling in this state shall have the right to take
water therefrom for their own use, and that of the animals under their charge: provided,
that the word traveler, shall not in any manner extend to persons who travel with a large
number of animals; for in that case they shall not use the water of any spring belonging
to any individual, without having first obtained the express consent of the owner. And it
is further understood, that if any person in transit or traveling, at the time of using any of
the water mentioned, shall cause any injury to the fields, planted lands or private
property of any person, he shall pay to the party injured all damages that may have
been done: provided, further, that this article shall in no manner apply to wells in this
state: provided, further, that this article shall not be applicable to ponds or reservoirs of
water, that persons may construct for their own proper use and benefit, and no person
under pretext of title to said sources, springs, rivers or ditches, shall have the right to
embarrass and hinder, or molest any transient person or traveler in or at the time of
taking the water for his proper use and giving water to his animals.

History: Laws 1876, ch. 41, 8 1; C.L. 1884, § 49; C.L. 1897, § 52; Code 1915, § 5812;
C.S. 1929, § 151-1001; 1941 Comp., § 77-104; 1953 Comp., § 75-1-4.

72-1-7. [Interfering with traveler's use of water; penalty.]

Hereafter, if any person or persons, shall embarrass, hinder and molest any person
or persons at the time they may wish to take the water for their animals, and shall claim
or demand of the traveler any compensation for the use of the water, such person or
persons on conviction thereof, before the court of a justice of the peace [magistrate] or
district judge, shall be fined in a sum not less than twenty-five dollars [($25.00)], nor
more than fifty dollars [($50.00)], and shall be liable to pay all the damages caused
thereby to the person so hindered.



History: Laws 1876, ch. 41, § 2; C.L. 1884, § 50; C.L. 1897, § 53; Code 1915, § 5813;
C.S. 1929, § 151-1002; 1941 Comp., § 77-105; 1953 Comp., § 75-1-5.

72-1-8. Camping, trailer, recreational or motor vehicle parking
prohibited.

It is unlawful for a person to camp, or to park a trailer, recreational vehicle or motor
vehicle within three hundred yards of a manmade water hole, a water well or a watering
tank used by wildlife or domestic stock, without the prior consent of the owner of the
land, the person in lawful possession of the land or the authorized representatives of
either. Any person violating the provisions of this section is guilty of a misdemeanor and
upon conviction shall be fined in an amount not to exceed one hundred dollars ($100).

History: 1953 Comp., § 75-1-6, enacted by Laws 1965, ch. 36, § 1; 1975, ch. 47, § 1;
1979, ch. 151, 8 1.

72-1-9. Municipal, county, member-owned community water
systems, school district and state university water development
plans; preservation of municipal, county and state university water
supplies.

A. Itis recognized by the state that it promotes the public welfare and the
conservation of water within the state for municipalities, counties, school districts, state
universities, member-owned community water systems, special water users'
associations and public utilities supplying water to municipalities or counties to plan for
the reasonable development and use of water resources. The state further recognizes
the state engineer's administrative policy of not allowing municipalities, member-owned
community water systems, counties and state universities to acquire and hold unused
water rights in an amount greater than their reasonable needs within forty years.

B. Municipalities, counties, school districts, state universities, member-owned
community water systems, special water users' associations and public utilities
supplying water to municipalities or counties shall be allowed a water use planning
period not to exceed forty years, and water rights for municipalities, counties, school
districts, state universities, member-owned community water systems, special water
users' associations and public utilities supplying water to such municipalities or counties
shall be based upon a water development plan the implementation of which shall not
exceed a forty-year period from the date of the application for an appropriation or a
change of place or purpose of use pursuant to a water development plan or for
preservation of a municipal, county, school district, member-owned community water
system or state university water supply for reasonably projected additional needs within
forty years.

History: 1978 Comp., § 72-1-9, enacted by Laws 1985, ch. 198, § 1; 1990, ch. 40, § 1;
1999, ch. 40, § 3; 2000, ch. 73, § 2; 2003, ch. 369, § 1; 2006, ch. 45, § 1.



72-1-10. Water utility authority; created; membership;
administration of utility.

A. The "Albuquerque-Bernalillo county water utility authority” is created. The
membership of the board of directors of the authority shall consist of seven members.
The municipal members shall be the mayor and three city councilors appointed by the
Albuquergue city council. The county members shall be three county commissioners
appointed by the Bernalillo county board of county commissioners. A city councilor
member shall designate another city councilor to serve in the member's absence. A
county commissioner member shall designate another county commissioner to serve in
the member's absence. The mayor shall designate the chief executive officer of the
municipality, a city councilor or a county commissioner to serve in the mayor's absence.
City councilors shall serve one-year terms at the city council president's discretion.
County commissioners shall serve one-year terms at the county commission chairman's
discretion. The authority is subject to the state Procurement Code and other applicable
state laws. The authority is a public body politic and corporate, separate and apart from
the city of Albuquerque and Bernalillo county. The authority is a political subdivision of
the state.

B. The authority:

(1) shall set policy and regulate, supervise and administer the water and
wastewater utility of Albuquerque and Bernalillo county, including the determination and
imposition of rates for services;

(2) is granted all powers necessary and appropriate to carry out and
effectuate its public and corporate purposes, including the authority to adopt procedural
rules; and

3) is authorized to use city or county procurement processes or to contract
with the city or county to further its public and corporate purposes.

C. The authority may acquire, maintain, contract for, condemn or protect water and
wastewater facilities. The city of Albuquerque and Bernalillo county may delegate any
additional power or duty conferred by Sections 3-27-2 and 3-27-3 NMSA 1978 to the
authority to exercise and administer.

D. In exercising its power to acquire, maintain, contract for or condemn water and
wastewater facilities, the authority shall not act so as to physically isolate and make
nonviable any portion of the water or wastewater facilities, within or outside of Bernalillo
county.

E. The authority may adopt resolutions and rules necessary to exert the power
conferred by this section.



F. For the purposes of acquiring, maintaining, contracting for, condemning or
protecting water and wastewater facilities, the jurisdiction of the authority extends within
and outside of the boundaries of Bernalillo county to the territory physically occupied by
the water and wastewater facilities and to privately owned water and wastewater
facilities interconnected to the utility system. The authority may:

(1) acquire, maintain, contract for or condemn facilities for the collection,
treatment and disposal of wastewater;

(2)  condemn private property for the construction, maintenance and operation
of wastewater facilities; and

(3) acquire, maintain, contract for or condemn for use as part of the utility
system privately owned water and wastewater facilities used for the collection,
treatment and disposal of wastewater of the authority or its customers.

G. The authority is subject to:

(1) the limitations imposed by Section 72-1-9 NMSA 1978 regarding water
rights obtained or water rights condemned pursuant to a water development plan;

(2)  the provisions of the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA
1978]; and

(3)  the provisions of Chapter 72 NMSA 1978 regarding any change to the
point of diversion or the place or purpose of use of any water right to any place selected
by the authority in order to make the water available to the authority.

H. The authority is liable to the condemnee pursuant to the provisions of the
Eminent Domain Code for the value of a water right as well as the market value of real
property to which the water right is appurtenant if:

(1)  the authority condemns water rights, either within or outside of the
boundaries of Bernalillo county that are appurtenant to real property that has been in
active agricultural operation; and

(2) the condemnation of the water right by the authority requires the
permanent retirement from agricultural operation of some or all of the real property to
which the water rights are appurtenant.

I.  The authority is not subject to the jurisdiction of or approval from the public
regulation commission. The authority is not subject to the provisions of the Public Utility
Act [Chapter 62, Articles 1 to 6 and 8 to 13 NMSA 1978]. The authority is granted a
water use planning period not to exceed forty years as set forth in Section 72-1-9 NMSA
1978.



J. The city of Albuquerque or Bernalillo county may, by ordinance or resolution,
grant the authority a franchise for the operation, construction and maintenance of the
utility system and for the use and rental of rights of way in exchange for consideration.

K. The authority may issue utility system revenue bonds and obligations pursuant to
the Public Securities Short-Term Interest Rate Act [6-18-1 to 6-18-16 NMSA 1978] for
acquiring real and personal property needed for the utility system and for extending,
enlarging, renovating, repairing or otherwise improving water facilities and wastewater
facilities or for any combination of these purposes. The authority may issue revenue
anticipation notes with maturities not exceeding thirteen months upon terms approved
by the board of directors. The authority may pledge irrevocably net revenues from the
operation of the utility system for payment of the principal, premiums and interest on the
revenue bonds or other obligations. It is unlawful to divert, use or expend money
received from the issuance of utility system revenue bonds for any purpose other than
the purpose for which the utility system revenue bonds were issued. Obligations,
including bond anticipation notes, issued pursuant to the Public Securities Short-Term
Interest Rate Act shall be sold pursuant to the terms of that act. Utility system revenue
bonds:

(1) may have interest, appreciated principal value or any part thereof payable
at intervals or at maturity as the authority determines;

(2)  may be subject to prior redemption at the authority's option at such time
and upon such terms and conditions with or without the payment of a premium as
determined by the authority;

3) may mature at any time not exceeding fifty years after the date of
issuance;

4) may be serial in form and maturity or may consist of one bond payable at
one time or in installments or may be in another form as determined by the authority;

(5) shall be sold for cash at above or below par and at a price that results in a
net effective interest rate that does not exceed the maximum permitted by the Public
Securities Act [6-14-1 to 6-14-3 NMSA 1978]; and

(6) may be sold at a public or negotiated sale.

L. The bonds authorized by the authority and their income shall be exempt from all
taxation by the state or its political subdivisions.

M. The members of the board of directors of the authority may adopt a resolution
declaring the necessity for the issuance of utility system revenue bonds or other
obligations and may authorize the issuance of utility system revenue bonds or other
obligations by an affirmative vote of a majority of all members of the board of directors
of the authority. Utility revenue bonds and the resolution authorizing their issuance shall



not be subject to the approval of the public regulation commission pursuant to Section
3-23-3 NMSA 1978 or subject to voter approval pursuant to Section 3-23-2 NMSA 1978.

N. Except for the purpose of refunding previous utility system revenue bond issues,
the authority may not sell utility system revenue bonds payable from pledged revenues
after the expiration of three years from the date of the resolution authorizing their
issuance. Any period of time during which a utility system revenue bond is in litigation
shall not count toward the determination of the expiration date of that issue.

History: Laws 2003, ch. 437, § 1; 2005, ch. 345, § 1.

72-1-11. Indian water rights settlements; approval of settlements;
reports.

A. Upon congressional authorization of funding of the federal government's portion
of the costs of an Indian water rights settlement, the state engineer shall notify the
legislature of the amount of the state's portion of the costs necessary to implement the
settlement. Upon joint resolution of the legislature, the interstate stream commission
may expend money in the Indian water rights settlement fund to implement the terms of
the approved settlement.

B. On or before November 15 of each year, the state engineer and the interstate
stream commission shall report to the appropriate legislative interim committee dealing
with Indian affairs and to the legislative finance committee on:

(1) the status of proposed Indian water rights settlements requiring state
financing;

(2)  the distribution of funds from the Indian water rights settlement fund to
implement approved settlements; and

3) recommendations on the level of funding for the Indian water rights
settlement fund necessary to timely implement Indian water rights settlements.

C. As used in Sections 1 and 2 of this act:

Q) "Indian water rights settlement” means an agreement between the state
and a tribe, but not exclusive of any other party as appropriate, that resolves all of the
tribe's water rights claims and that has been approved by the United States congress;
and

(2)  "tribe" means a federally recognized Indian nation, tribe or pueblo.

History: Laws 2005, ch. 172, § 1.

72-1-12. Indian water rights settlement fund.



The "Indian water rights settlement fund” is created in the state treasury to facilitate
the implementation of the state's portion of Indian water rights settlements. The fund
consists of appropriations, gifts, grants, donations, income from investment of the fund
and money otherwise accruing to the fund. Money in the fund shall not revert to any
other fund at the end of a fiscal year. Money in the Indian water rights settlement fund
shall be used to pay the state's portion of the costs necessary to implement Indian water
rights settlements approved by the legislature and the United States congress. The
interstate stream commission shall administer the fund and money in the fund is
appropriated to the commission to carry out the purposes of the fund. Money in the fund
shall be disbursed on warrants of the secretary of finance and administration pursuant
to vouchers signed by an authorized representative of the interstate stream
commission.

History: Laws 2005, ch. 172, § 2.

ARTICLE 2
State Engineer

72-2-1. Appointment; removal; qualifications; duties; office; private
practice prohibited.

There shall be a "state engineer" who shall be a technically qualified and registered
professional engineer under the Engineering and Land Surveying Practice Act [Chapter
61, Article 23 NMSA 1978] and shall be appointed by the governor and confirmed by the
senate. He shall hold office for the term of two years or until his successor has been
appointed and has qualified. He is subject to removal only for cause. He has general
supervision of waters of the state and of the measurement, appropriation, distribution
thereof and such other duties as required. The salary of the state engineer shall be set
by the governor, and he shall receive necessary traveling expenses while away from his
office in the discharge of official duties pursuant to the provisions of the Per Diem and
Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. The office of the state engineer shall be
located at the seat of government. He shall not engage in any private practice.

History: Laws 1907, ch. 49, § 4; Code 1915, § 5657; Laws 1919, ch. 46, § 1; C.S.
1929, § 151-104; Laws 1937, ch. 178, 8 1; 1947, ch. 142, 8 1; 1941 Comp., 8§ 77-201,
1953 Comp., § 75-2-1; Laws 1971, ch. 234, § 10; 1977, ch. 254, § 92; 1982, ch. 10, § 3.

72-2-2. Assistants; salary.

The state engineer may employ assistants and purchase materials and supplies for
the proper conduct and maintenance of his office in pursuance of appropriations as
made from time to time for such purposes. The salaries and expenses of the office of
the state engineer shall be paid at the same time and in the same manner as those of
other officers of the state.



History: Laws 1907, ch. 49, § 5; Code 1915, § 5658; C.S. 1929, § 151-105; 1941
Comp., § 77-202; 1953 Comp., § 75-2-2; Laws 1982, ch. 10, § 4.

72-2-3. [Oath of office; bond.]

Before entering upon the duties of his office the state engineer shall take the oath as
prescribed by law for state officials. He shall file with the secretary of the state, a bond,
in the penal sum of ten thousand ($10,000) dollars, to be approved by the attorney
general, and conditioned upon the faithful discharge of his duties and for delivery to his
successor of all property belonging to the public then in his possession or control.

History: Laws 1907, ch. 49, § 6; Code 1915, § 5659; C.S. 1929, § 151-106; 1941
Comp., 8 77-203; 1953 Comp., § 75-2-3.

72-2-4. Payment of accounts.

All claims for services rendered, expenses incurred or materials or supplies
furnished under the direction of the state engineer and which are payable from the
funds appropriated for the prosecution of the work under his direction and supervision,
shall be approved by the state engineer and properly vouchered and filed with the
secretary of finance and administration, who shall, if he finds the same to have been
incurred in accordance with law, audit and allow such claims and issue his warrant on
the treasurer in payment thereof.

History: Laws 1907, ch. 49, § 7; Code 1915, § 5660; C.S. 1929, § 151-107; 1941
Comp., 8 77-204; 1953 Comp., § 75-2-4; 1977, ch. 247, § 196.

72-2-5. Annual report.

The state engineer shall prepare and deliver to the governor, on or before November
30 of each year, a full report of the work of his office, including a detailed statement of
expenditures thereof to and including June 30 of that year, with such recommendations
for legislation and appropriation as he deems advisable. He shall also prepare and
submit special reports on the work and expenditures of his office at all other times when
required by the governor.

History: Laws 1907, ch. 49, 8§ 8; Code 1915, § 5661; C.S. 1929, § 151-108; Laws 1941,

ch. 126, § 2; 1941 Comp., 8 77-205; 1953 Comp., 8§ 75-2-5; Laws 1977, ch. 254, § 93,
1982, ch. 10, § 5.

72-2-6. Fees; amount; disposition.

The state engineer shall receive the following fees to be paid by him into the general
fund:



A. for filing notice of intention to make formal application for permit to appropriate
surface water, twenty-five dollars ($25.00), which shall be paid at the time of filing notice
of intention;

B. for filing a formal application for permit to appropriate water where the project is
chiefly for diversion and direct use of the water, twenty-five dollars ($25.00) if the
amount claimed does not exceed five cubic feet of water per second, and five dollars
($5.00) for each cubic foot per second in excess of five; or, if the project is chiefly for
storage of excess and flood waters, ten dollars ($10.00) for each one thousand acre-
feet or fraction thereof of storage capacity; or, if the project is for power purposes only,
in which the water is returned to the river bed in substantially undiminished quantity,
twenty-five dollars ($25.00), if the amount claimed does not exceed five cubic feet of
water per second, and one dollar ($1.00) for each cubic foot per second of time in
excess of five; provided, however, that if application for permit is preceded by a notice
of intention, the fee accompanying the notice of intention shall be applied on the
subsequent fees. Fees included under this subsection, which shall be paid to the state
engineer at the time of filing formal application for permit, shall include the filing of
maps, plans, specifications, field notes, proof of publication and all other papers relating
to the application, up to the issuing of the permit to appropriate water, and shall include
the examination and study of all data therein with the exception of plans and
specifications, for the examination and study of which additional fees shall be collected
as prescribed in this section;

C. for examining in connection with any water right application the plans and
specifications for a dam, two dollars ($2.00) for each one thousand dollars ($1,000) or
fraction thereof of the estimated cost of such dam; for examining the plans and
specifications for canal or other water conduit, twenty-five dollars ($25.00), where the
capacity does not exceed fifty cubic feet of water per second, and ten dollars ($10.00)
for each additional fifty cubic feet per second or fraction thereof. The fees shall be paid
to the state engineer before he issues the permit to appropriate water; provided that no
fee shall be paid for examining plans and specifications submitted by the United States
or any agency or department of the United States;

D. for issuing any certificate of construction or license to appropriate, twenty-five
dollars ($25.00);

E. for issuing a permit for an extension of time, fifty dollars ($50.00);
F. for issuing any miscellaneous water right instrument or copy of any water right
document filed in his office, one dollar ($1.00) for the first page thereof, and fifteen cents

($.15) for each additional page thereof;

G. for filing any other paper necessarily forming a part of the permanent record of
the water right application, permit or license, one dollar ($1.00);



H. for a contact reproduction of any map or plan sheet accompanying an application
for permit to appropriate water, three dollars ($3.00) for each sheet; for a negative of
any map or plan sheet suitable to reproduce copies thereof, five dollars ($5.00) for each
sheet;

|. for inspecting damsites, dams, irrigation systems or other construction work as
required by law, one hundred dollars ($100) per day and actual and necessary traveling
expenses. Fees for any inspection deemed necessary by the state engineer and not
paid on demand shall be a lien on any land or other property of the owner of the works
and may be recovered by the state engineer in any court of competent jurisdiction; and

J. for such other work as may be required of his office, such reasonable fees as in
the judgment of the state engineer the character and extent of the work justifies.

History: Laws 1907, ch. 49, § 9; 1913, ch. 62, § 1; Code 1915, § 5662; Laws 1921, ch.
55, 81; C.S. 1929, § 151-109; Laws 1937, ch. 178, § 2; 1941, ch. 126, § 3; 1941
Comp., 8§ 77-206; 1953 Comp., § 75-2-6; Laws 1965, ch. 124, § 1; 1987, ch. 215, § 1.

72-2-7. [Records to be public; certified copies as evidence.]

The records of the office of the state engineer are public records, shall remain on file
in his office and shall be open to the inspection of the public at all times during business
hours. Such records shall show all applications filed, with date of filing, and shall show
in full all permits, certificates of completion of construction and licenses issued, together
with all action thereon, and all action or decisions of the state engineer affecting any
rights or claims to appropriate water. Certified copies of any records or papers on file in
the office of the state engineer shall be evidence equally with the originals thereof; and
when introduced as evidence shall be held as of the same validity as the originals.

History: Laws 1907, ch. 49, § 10; Code 1915, § 5663; C.S. 1929, § 151-110; 1941
Comp., 8 77-207; 1953 Comp., § 75-2-7.

72-2-8. Administrative regulations, codes, instructions, orders;
presumption of correctness.

A. The state engineer may adopt regulations and codes to implement and enforce
any provision of any law administered by him and may issue orders necessary to
implement his decisions and to aid him in the accomplishment of his duties. In order to
accomplish its purpose, this provision is to be liberally construed.

B. Directives issued by the state engineer shall be in form substantially as follows:
Q) regulations are written statements of the state engineer of general

application to the public, implementing statutes, prescribing procedures and interpreting
and exemplifying the statutes to which they relate;



(2)  codes are written standards and specifications governing design and
construction of dams;

(3)  orders are written statements of the state engineer to implement his
decision;

(4)  special orders are written statements defining the declared boundaries of
underground streams, channels, artesian basins, reservoirs or lakes.

C. To be effective, a regulation, code or special order issued by the state engineer
shall be reviewed by the attorney general or other legal counsel of the state engineer's
office prior to being filed as required by law and the fact of his review shall be indicated
thereon.

D. To be effective, a regulation or code shall first be issued as a proposed
regulation or proposed code and filed for public inspection in the office of the state
engineer along with the findings of fact that in the opinion of the state engineer justify
the regulation or code. Distribution shall also be made to each district and field office for
public inspection and to each of the persons on the file of interested persons hereinafter
mentioned. After the proposed regulation or code has been on file for one month, he
shall publish it, or if it is lengthy, a resume of it, in not less than five newspapers of
general circulation in the state, once a week for two consecutive weeks, with the
statement that there will be a hearing on the proposed regulation or code on a day set in
the publication, which shall be not more than thirty days nor less than twenty days after
the last publication. The hearing shall be held in Santa Fe, and any person who is or
may be affected by the proposed regulation or code may appear and testify.

E. Special orders may be promulgated without prior notice and hearing, but the
state engineer shall, within ten days of promulgation of a special order, set a date for a
hearing on the special order, and publish notice of the public hearing in the same
manner required above.

F. In addition to filing copies of regulations as required by law, the state engineer
shall maintain in his office duplicate official sets of current regulations, codes and
special orders, which sets shall be available for inspection by the public.

G. The state engineer shall develop and maintain a file of names and addresses of
individuals, professional, agricultural and other groups having an interest in the
promulgation of new, revised or proposed regulations and shall at convenient times
distribute to these persons all such regulations, making such charges therefor as will
defray the expense incurred in their physical preparation and mailing.

H. Any regulation, code or order issued by the state engineer is presumed to be in
proper implementation of the provisions of the water laws administered by him.



I. The state engineer shall state the extent to which regulations, codes and orders
will have retroactive effect and, if no such statement is made, they will be applied
prospectively only.

History: 1953 Comp., 8 75-2-8, enacted by Laws 1967, ch. 246, § 1.

72-2-9. [Supervising apportionment of waters.]

The state engineer shall have the supervision of the apportionment of water in this
state according to the licenses issued by him and his predecessors and the
adjudications of the courts.

History: Laws 1907, ch. 49, § 12; Code 1915, § 5665; C.S. 1929, § 151-112; 1941
Comp., § 77-209; 1953 Comp., § 75-2-9.

72-2-9.1. Priority administration; expedited water marketing and
leasing; state engineer.

A. The legislature recognizes that the adjudication process is slow, the need for
water administration is urgent, compliance with interstate compacts is imperative and
the state engineer has authority to administer water allocations in accordance with the
water right priorities recorded with or declared or otherwise available to the state
engineer.

B. The state engineer shall adopt rules for priority administration to ensure that
authority is exercised:

(1) so as not to interfere with a future or pending adjudication;

(2) so as to create no impairment of water rights, other than what is required
to enforce priorities; and

(3) so asto create no increased depletions.

C. The state engineer shall adopt rules based on the appropriate hydrologic models
to promote expedited marketing and leasing of water in those areas affected by priority
administration. The rules shall be consistent with the rights, remedies and criteria
established by law for proceedings for water use leasing and for changes in point of
diversion, place of use and purpose of use of water rights. The rules shall not apply to
acequias or community ditches or to water rights served by an acequia or community
ditch.

D. Nothing in this section shall affect the partial final decree and settlement
agreement as may be entered in the Carlsbad irrigation district project offer phase of
State of New Mexico ex rel. State Engineer v. Lewis, et al., Nos. 20294 and 22600
(N.M. 5th Jud. Dist.).



History: Laws 2003, ch. 63, § 1.

72-2-9.2. Office of the state engineer; devices to measure river
water.

The office of the state engineer shall purchase, install and study prototypes of
alternative devices that accurately measure the flow of river water on a real-time basis.
In carrying out the purpose of this section, the office of the state engineer shall consult
with and utilize the services of the Los Alamos national laboratory, the Sandia national
laboratories and the United States geological survey.

History: Laws 2003, ch. 209, § 1.

72-2-10. [Legal advisers; duties.]

The attorney general and the district attorney of the county in which legal questions
arise, shall be the legal advisers of the state engineer, and shall perform any and all
legal duties necessary in connection with his work, without other compensation than
their salaries as fixed by law, except when otherwise provided.

History: Laws 1907, ch. 49, § 38; Code 1915, § 5697; C.S. 1929, § 151-150; 1941
Comp., 8 77-210; 1953 Comp., § 75-2-10.

72-2-11. [Board of water commissioners abolished; pending
appeals.]

That the board of water commissioners be and the same is hereby abolished, and
that any and all records of said board shall, when this act becomes effective, be placed
for safekeeping into the custody of the state engineer, provided that appeals pending
before said board, together with all papers and records of same shall be transferred to
the district court of the county wherein the work or point of desired appropriation,
referred to in any such pending appeal or appeals, is situated, to be considered and
disposed of by such district court as an appeal, as hereinbefore provided for.

History: Laws 1923, ch. 28, 8§ 4; C.S. 1929, § 151-176; 1941 Comp., § 77-211; 1953
Comp., § 75-2-11.

72-2-12. Hearing examiners.

In addition to the powers and authority, either express or implied, granted to the
state engineer by other statutes of the state of New Mexico, the state engineer is hereby
given the authority and power in formulating rules and regulations, subject to the
provisions of Section 5 [72-2-17 NMSA 1978], in connection with hearings, or other
proceedings before him to provide for the appointment of one or more examiners to
conduct hearings with respect to matters properly coming before the state engineer and



to make reports and recommendations with respect thereto. The state engineer, subject
to the provisions of Section 5, shall promulgate, print and make available in the state
engineer's office rules and regulations with regard to hearings to be conducted before
examiners and the powers and duties of the examiners in any particular case may be
limited by order of the state engineer to particular issues or to the performance of
particular actions. In the absence of any limiting order, an examiner appointed to hear
any particular case shall have the power to regulate all proceedings before him and to
perform acts and to take all measures necessary or proper for the efficient and orderly
conduct of such hearing, including the swearing of witnesses, receiving of testimony
and exhibits offered in evidence subject to such objections as may be imposed, and
shall cause a complete record of the proceedings to be made and shall make his report
and recommendations in connection therewith to the state engineer. The state engineer
shall base his decision rendered in any matter heard by an examiner upon the record
made by or under the supervision of the examiner in connection with such proceeding
and the report and recommendation of the examiner; and his decision shall have the
same force and effect as if said hearing had been conducted by the state engineer.
Persons appointed by the state engineer as hearing examiners shall be knowledgeable
in the water laws of this state, water engineering and administrative hearing procedures.

History: 1953 Comp., 8 75-2-12, enacted by Laws 1965, ch. 285, § 1.

72-2-13. Depositions, written interrogatories and administrative
conferences.

A. In matters pertaining to the public waters of this state which are pending before
the state engineer for administrative action, a party may take the testimony, by
deposition on oral examination or written interrogatories, of any person including a party
and any personnel of the state engineer's office, except the state engineer or his
designated hearing examiner, and may request that the pending matter be set for an
administrative conference before the state engineer in the manner and for the purposes
established for discovery and for pretrial conferences by the Rules of Civil Procedure for
the district courts of New Mexico.

B. As used in this section, "party” means the applicant, the protestant and the state.

History: 1953 Comp., 8 75-2-12.1, enacted by Laws 1969, ch. 250, § 1.

72-2-14. Subpoena power.

The state engineer or any examiner appointed by the state engineer to conduct
hearings is hereby empowered to subpoena witnesses, to require their attendance and
giving of testimony and to require the production of books, papers and records in any
proceeding before the state engineer.

History: 1953 Comp., 8 75-2-13, enacted by Laws 1965, ch. 285, § 2.



72-2-15. Failure or refusal to comply with subpoena; refusal to
testify; body attachment; contempt.

In case of failure or refusal on the part of any person to comply with any subpoena
issued by said state engineer or his appointed examiner, or on the refusal of any
witnesses to testify or to answer as to any matters regarding which he may be lawfully
interogated [interrogated], the judge of any district court in this state, on application of
the state engineer, may issue an attachment for such person and compel him to comply
with such subpoena and to attend before the state engineer or his appointed examiner
and produce such documents, and give his testimony upon such matters as may be
lawfully required, and the judge shall have the power to punish for contempt as in the
case of disobedience of a like subpoena issued by or from a district court or a refusal to
testify therein.

History: 1953 Comp., § 75-2-14, enacted by Laws 1965, ch. 285, § 3.

72-2-16. Hearings required before appeal.

The state engineer may order that a hearing be held before the state engineer
enters a decision, acts or refuses to act. If, without holding a hearing, the state engineer
enters a decision, acts or refuses to act, any person aggrieved by the decision, act or
refusal to act is entitled to a hearing if a request for a hearing is made in writing within
thirty days after receipt by certified mail of notice of the decision, act or refusal to act.
Hearings shall be held before the state engineer or the state engineer's appointed
examiner. Hearings shall be held in the county in which the water right at issue is
adjudicated, licensed or permitted, unless the parties and the state engineer stipulate
another site for the hearing. A record shall be made of all hearings. An appeal shall not
be taken to the district court until the state engineer has held a hearing and entered a
decision in the hearing.

History: 1953 Comp., 8 75-2-15, enacted by Laws 1965, ch. 285, § 4; 1967, ch. 308, 8
1;1971, ch. 134, 8 1; 1973, ch. 207, 8§ 1; 2015, ch. 37, § 1.

72-2-17. Hearing; notice; conduct; record.

A. After a written request for hearing has been filed, the state engineer shall notify
the requestor, and all interested parties, by registered or certified mail, return receipt
requested, of the hearing. The notice shall include:

Q) the time, place, date and nature of the hearing, which time shall be not
less than five nor more than sixty days from the date of filing of the request for hearing,
provided that the state engineer may for good cause or upon stipulation of the parties
set the hearing for a later date; and

(2) the legal authority and jurisdiction under which the hearing will be held.



B. In the conduct of the hearing:

(1)  opportunity shall be afforded all parties to appear and present evidence
and argument on all issues involved;

(2) irrelevant, immaterial or unduly repetitious evidence shall be excluded.
The rules of evidence as applied in nonjury civil cases in the district courts of this state
shall be generally followed; however, when it is necessary to ascertain facts not
reasonably susceptible of proof under these rules, evidence not admissible thereunder
may be admitted if it is of a type commonly relied upon by reasonably prudent men in
the conduct of their affairs. Objections to evidentiary offers may be made and shall be
noted in the record. Subject to these requirements, when a hearing will be expedited
and interests of the parties will not be prejudiced substantially, any part of the evidence
may be received in written form;

(3) aparty may have and be represented by counsel and may conduct cross-
examinations required for a full and true disclosure of the facts;

(4) notice may be taken of judicially cognizable facts. In addition, notice may
be taken of generally recognized technical or scientific facts within the state engineer's
specialized knowledge;

(5)  oral proceedings or any part thereof shall be transcribed on request of any
party; and

(6) findings of fact shall be based exclusively on the evidence and on matters
officially noticed.

C. The state engineer or his appointed hearing examiner shall make a record of the
hearing, which shall include:

(1) all pleadings, motions, intermediate rulings;

(2)  evidence received or considered;

(3) astatement of the matters officially noticed,;

(4) questions and offers of proof, objections and rulings thereon;
(5) any proposed findings submitted; and

(6) any decision, opinion or report by the state engineer or hearing examiner
conducting the hearing.

History: 1953 Comp., 8 75-2-16, enacted by Laws 1965, ch. 285, § 5.



72-2-18. State engineer; enforcement; compliance orders; penalty.

A. When a person, pursuant to a finding of fact, violates a requirement or prohibition
of Chapter 72 NMSA 1978, a regulation, code, order or special order adopted by the
state engineer pursuant to Section 72-2-8 NMSA 1978, a condition of a permit or
license issued by the state engineer pursuant to law or an order entered by a court
adjudicating a water right, the state engineer may, in addition to any other remedies
available under law, issue a compliance order stating with reasonable specificity the
nature of the violation and requiring compliance within a specified time period. A
compliance order shall not be effective against any party other than the person against
whom the compliance order is issued.

B. This section shall not be construed to affect or interfere with any jurisdiction of an
irrigation district, conservancy district, a state court, a federal court or an Indian nation,
tribe or pueblo to enforce its orders and decrees pertaining to water rights.

C. A compliance order may include an order to cease the violation of a requirement
or prohibition of Chapter 72 NMSA 1978, a directive issued in accordance with the
provisions of Section 72-2-8 NMSA 1978, a condition of a permit or license issued by
the state engineer or an order entered by a court adjudicating a water right.

D. The state engineer shall provide an opportunity for the person named in the
compliance order to have a hearing on the alleged violation pursuant to Section 72-2-16
NMSA 1978. A hearing shall be held if a written request is made to the state engineer
within thirty days after receipt of the notice of the compliance order sent by certified
mail. A compliance order issued pursuant to this section shall become final unless the
person named in the order submits a written request for a hearing to the state engineer
within thirty days of receipt of the order. A compliance order shall be enforceable only
upon becoming final. Nothing in this section shall prohibit the person named in the order
from pursuing an informal resolution of the matter after a timely request for hearing has
been made.

E. A compliance order may require repayment of water that was overdiverted or
illegally diverted. Repayment of water may be up to double the amount of the
overdiversion or illegal diversion. In determining the repayment of water beyond the
amount overdiverted or illegally diverted, the state engineer shall take into consideration
the seriousness of the violation, any good faith efforts to comply with the applicable
requirements and any other relevant factors. Any requirement to repay water shall not
be enforceable until the compliance order becomes final. Installation of a measuring
device may be required prior to any future diversion of water.

F. Any appeal to district court shall be conducted pursuant to Chapter 72, Article 7
NMSA 1978 and shall not stay enforcement of the compliance order unless ordered by
the district court.



G. After a compliance order becomes final, the state engineer may assess a civil
penalty of up to one hundred dollars ($100) per day for violation of the compliance
order. Any civil penalty assessed shall accrue from the date of assessment of the
penalty.

H. If a person does not comply with a compliance order, the state engineer may file
a civil action to enforce the compliance order and receive any of the remedies provided
in this section, including injunctive relief.

History: Laws 2001, ch. 143, § 1; 2007, ch. 82, § 1.
72-2-19. Advanced mapping fund; created.

A. The "advanced mapping fund" is created in the state treasury. The fund consists
of appropriations and donations from the state and federal governments, political
subdivisions of the state or private entities, income from investment of the fund and
money otherwise accruing to the fund. Money in the fund shall not revert to any other
fund at the end of a fiscal year. The office of the state engineer shall administer the
fund, and money in the fund is subject to appropriation by the legislature for advanced
mapping by the state engineer. Money in the fund shall be disbursed on warrants
signed by the secretary of finance and administration pursuant to vouchers signed by
the state engineer or the state engineer's authorized representative.

B. As used in this section, "advanced mapping" means mapping that uses
technologies such as light detection and ranging; underground aquifer mapping; high-
resolution aerial photography; and three-dimensional mapping.

History: Laws 2019, ch. 18, 8§ 1.

72-2-20. Notice of applications; online posting; notice by
publication; objections.

When notice of an application is required to be provided pursuant to Section 72-5-4,
72-5A-5, 72-6-6, 72-12-3 or 72-12B-1 NMSA 1978:

A. if the state engineer determines that notice of an application shall be published,
the state engineer shall post electronically on the state engineer's website a notice that
contains the essential facts of the application, the name of the newspaper in which the
applicant will be required to publish notice, the contact information for the state engineer
district office where the application and supporting documentation are located and the
date by which objections may be filed, which shall be seventy days after the date of
electronic posting on the state engineer's website;

B. within five days of posting electronic notice on the state engineer's website, the
state engineer shall issue instructions to the applicant to publish notice of the
application in a form and in the newspaper prescribed by the state engineer once a



week for three consecutive weeks and requiring that the last date of publication shall be
no less than ten days prior to the date by which objections may be filed with the state
engineer. The newspaper shall be one that is published and distributed in each county
affected by the diversion and in each county where the water will be or has been put to
beneficial use, or if there is no such newspaper, then the newspaper shall be one of
general circulation in the stream system;

C. the applicant shall file with the state engineer proof of publication as required
within twenty days after the date of the last publication. In case of failure to file
satisfactory proof of publication within the time required, the date of the application shall
be the date of receipt of proofs of publication in proper form; and

D. if the last of the three consecutive weekly publications does not occur within sixty
days of the date the state engineer electronically posts the notice on the state
engineer's website, the applicant shall request that the state engineer prepare a new
notice and electronically post the notice as prescribed in Subsection A of this section
and issue new instructions for newspaper publication as prescribed in Subsection B of
this section.

History: Laws 2019, ch. 88, § 1.

ARTICLE 3
Water Districts and Water Masters

72-3-1. [Water districts; creation; change; subdistricts.]

The state engineer shall, from time to time, as may be necessary for the economical
and satisfactory apportionment of water, divide the state in conformity with the drainage
areas into water districts to be designated by names, and to comprise as far as possible
one or more distinct stream systems in each district. Districts may be changed from time
to time as may, in his opinion, be necessary for the economical and satisfactory
apportionment of water. Provided, that the state engineer may, when in his opinion it
shall be for the best interests of the state and the owners of water rights upon any
stream system within the state of New Mexico, divide said stream system into
subdistricts, each of which said subdistricts shall be designated by a distinct name.

History: Laws 1907, ch. 49, § 13; Code 1915, § 5666; Laws 1919, ch. 131, § 2; C.S.
1929, § 151-113; 1941 Comp., 8 77-301; 1953 Comp., 8§ 75-3-1.

72-3-2. Water masters; appointment; removal; duties.

A. The state engineer shall, upon the written application of a majority of the water
rights owners of any district in this state, appoint a water master for such district in the
state, who may, for cause, be removed by the state engineer and shall be removed
upon a petition of a majority of the water rights owners of the district. The water master



shall have immediate charge of the apportionment of waters in the water master's
district under the general supervision of the state engineer, and the water master shall
SO appropriate, regulate and control the waters of the district as will prevent waste. The
state engineer may, if in the state engineer’s opinion the public safety or interests of
water users in any district in the state require it, appoint such water master for
temporary or permanent service in such district in the absence of the application above
provided for in this article.

B. In instances where the state engineer's appointment of a water master is not in
response to a written application of a majority of the water rights owners of a district, the
provisions of Section 72-3-4 NMSA 1978 shall not apply.

History: Laws 1907, ch. 49, § 14; Code 1915, § 5667; C.S. 1929, § 151-114; 1941
Comp., 8 77-302; 1953 Comp., § 75-3-2; 2007, ch. 157, § 1.

72-3-3. [Appeal from water master to state engineer authorized.]

Any person may appeal from the acts or decisions of the water master to the state
engineer, who shall promptly and at a stated time and place to be fixed by him, upon
due notice to the parties, hear and determine the matter in dispute, and his decision
shall be final, unless an appeal is taken to the district court of the county, wherein the
irrigation works or the irrigated lands involved in such dispute are situated, in conformity
with the provisions of Sections 72-7-1 and 72-7-2 NMSA 1978.

History: Laws 1907, ch. 49, § 15; Code 1915, § 5668; C.S. 1929, § 151-115; Laws
1935, ch. 78, § 1; 1941 Comp., 8 77-303; 1953 Comp., § 75-3-3.

72-3-4. Compensation of water master; assistants; budget; tax;
administration fund.

The state engineer may employ such assistants to any water master by him
appointed as he may deem necessary, and each water master and each assistant so
employed shall be paid a compensation to be fixed by the state engineer and also such
of his actual and necessary expenses incurred in the performance of his duties as shall
be approved in writing by the state engineer. Provided, that such employment of
assistants shall be only in cases of emergency and such employment shall continue
only during the existence of such emergency.

As soon as possible after the appointment of any water master, the state engineer
shall prepare a budget of estimated amounts required to pay the compensation and
expenses of the water master and his assistants to the end of the then current fiscal
year, and shall certify the same to the board of county commissioners of the county
wherein the duties of the water master are to be performed, which budget shall specify
the distribution of the amounts to be charged against and allotted to each water user or
ditch owner, and which respective amounts shall be based upon the quantity of water



received or to be received by each in proportion to the total quantities of water delivered
or to be delivered under the water rights of all.

Thereatfter, before the beginning of each succeeding fiscal year, the state engineer
shall likewise prepare a similar budget for the ensuing fiscal year and shall likewise
certify the same to the proper board of county commissioners.

If a water district for which a water master is appointed lies within more than one
county, the budget shall be certified to the board of county commissioners of each
county within which any portion of such district is situated, and shall set out the
proportionate amount of the budget total to be paid by each county respectively.

When such budgets are received by the board of county commissioners, it shall
immediately cause the county treasurer to extend upon the tax rolls of the county for the
year contemplated in the budget, the amounts therein required to be raised and in
accordance with the budget distribution thereof, and such respective amounts so
distributed and entered upon said tax rolls shall be payable and shall be collected at the
times and in the manner provided by law for the payment and collection of other taxes,
and shall be a lien upon the property of the respective water users or ditch owners to
the same extent other taxes levied are a lien thereon. When collected, the county
treasurer shall place such monies into a special fund to be designated as "water
masters administration fund for the districtof .. ... ... .. (name of district)" and such
fund shall be expended only for the purposes set out in said budget.

The salary and expenses of the water master and of his assistants shall be paid
monthly by the board of county commissioners out of said special fund so created only
upon the itemized voucher of the state engineer.

If for any reason there shall be a temporary insufficiency of moneys in said special
fund for the payment of the accrued salaries and expenses of the water master and his
assistants, the board of county commissioners may pay the same out of any available
moneys in the general county fund, or the state engineer may pay the same out of any
general fund money appropriated for the operation of his office; but in either event the
general county fund or the state general fund, as the case may be, shall be reimbursed
the amounts expended therefrom for such purposes, as soon as there may be moneys
available therefor in the water masters administration fund hereinabove designated.

History: Laws 1907, ch. 49, 8 16; Code 1915, § 5669; C.S. 1929, § 151-116; Laws
1935, ch. 78, § 2; 1941 Comp., 8§ 77-304; 1953 Comp., 8 75-3-4; Laws 1965, ch. 124, §
2.

72-3-5. [Reports by water master to state engineer.]

Each water master shall report to the state engineer, as often as may be deemed
necessary by the engineer as to the amount of water needed to supply the requirements
of his districts, the amount available, the works which are without their proper supply,



the supply required during the period preceding his next regular report and such other
information as the engineer may require. These reports shall, at the end of each
irrigation season, be filed in the office of the state engineer. The state engineer shall
give directions for correcting any errors of apportionments that may be shown by such
reports.

History: Laws 1907, ch. 49, § 17; Code 1915, § 5670; C.S. 1929, § 151-117; 1941
Comp., 8 77-305; 1953 Comp., § 75-3-5.

ARTICLE 4
Surveys, Investigations and Adjudication of Rights

72-4-1. County drains; duty of state engineer; preliminary surveys;
eminent domain; surveys on private property; damage.

When requested by any of the boards of county commissioners of any of the
counties of the state, it is the duty of the state engineer, either himself or by an
authorized assistant engineer, to cooperate with the county commissioners in the
engineering work required to lay out, establish and construct any drain to be used by
any county or counties or portions of the same, for the purpose of diverting flood waters,
lakes, watercourses, and in general to aid and assist the counties of this state or their
authorized officers in making preliminary surveys and establishing systems of drainage
or any other engineering work; and whenever the board of county commissioners of any
county shall by order determine to lay out, establish and construct any drain to be used
by any county or counties or portions of the same, for the purpose of diverting flood
waters, lakes or watercourses or to establish systems of drainage, which shall require
that private property be taken or damaged, the county may exercise the right of eminent
domain to take and acquire real or personal property, right-of-way and privilege within or
without its corporate limits, necessary for its corporate purposes, in the manner
provided by the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978]. Subject to
the provisions of Sections 42A-1-8 through 42A-1-12 NMSA 1978, the engineers and
surveyors of the state and of the county shall have the right to enter upon the property
of private persons and of private and public corporations for the purpose of making
hydrographic surveys and examinations and surveys necessary for selecting and
locating suitable sites and routes for any drain or drainage system.

History: Laws 1907, ch. 49, § 18; 1909, ch. 129, § 1, Code 1915, § 5672; C.S. 1929, §
151-119; 1941 Comp., § 77-401; 1953 Comp., § 75-4-1; Laws 1981, ch. 125, § 55.

72-4-2. [Authority to acquire water rights for development of county
water supply system.]

Each board of county commissioners of any of the several counties of the state, in
addition to all other powers vested in it, is empowered to acquire, by purchase or
exchange upon such terms and conditions and in such manner as a commission may



deem proper and to acquire by condemnation in accordance with and subject to the
provisions of any and all existing laws applicable to the condemnation of property for
public use any water rights or any portion thereof within its county limits deemed
necessary or proper for public use for the development of a county water supply
system. Title to property so acquired or condemned shall be taken in the name of the
county.

History: 1953 Comp., § 75-4-1.1, enacted by Laws 1959, ch. 286, § 1.

72-4-3. [Authority to establish county water supply system;
purpose.]

The board of county commissioners of any county may under the provisions of this
1959 act [72-4-2 to 72-4-12 NMSA 1978], establish a county water supply system,
which shall be located within this state and within the county, for the purpose of
supplying water to the inhabitants of unincorporated communities of the county for
domestic and sanitary purposes.

History: 1953 Comp., 8 75-4-1.2, enacted by Laws 1959, ch. 286, § 2.
72-4-4. \Water revenue bonds; limitations; conditions of issuance.

The board of county commissioners in each county within the state is authorized to
issue water revenue bonds of the county for the purpose of paying the cost of property
acquired under the provisions of Sections 72-4-2 through 72-4-12 NMSA 1978 and for
the construction of a water supply system. Bonds issued by a county under the authority
of Sections 72-4-2 through 72-4-12 NMSA 1978 shall not be a general obligation of the
county under the meaning of Article 9, Section 13 of the constitution of New Mexico.
The bonds shall be payable solely out of the revenues derived from the projects
financed by the bonds which are issued. Bond [Bonds] and coupons, if any, issued
under the authority of Sections 72-4-2 through 72-4-12 NMSA 1978 shall never
constitute an indebtedness of the county within the meaning of any state constitutional
provision or statutory limitation and shall never constitute or give rise to a pecuniary
liability of the county or a charge against its general credit or taxing powers, and that
fact shall be plainly stated on the face of each bond. The bonds may be executed and
delivered at any time and from time to time, may be in the form and denominations, may
be of the tenor, may be in registered or bearer form either as to principal or principal
and interest, may be payable in installments and at the time or times not exceeding
thirty years from their date, may be payable at the place or places, may bear interest at
the rate or rates payable at the place or places, and evidenced in the manner, and may
contain the provisions not inconsistent therewith, all as shall be provided in the
resolution and proceedings of the board of county commissioners whereunder the
bonds are authorized to be issued. Any bonds issued under the authority of Sections
72-4-2 through 72-4-12 NMSA 1978 may be sold at public or private sale in the manner
and from time to time as may be determined by the board of county commissioners to
be most advantageous, and the county may pay all expenses, attorneys and



engineering fees, premiums and commissions which the board of county commissioners
may deem necessary or advantageous in connection with the authorization, sale and
issuance thereof. All bonds issued under the authority of Sections 72-4-2 through 72-4-
12 NMSA 1978 and all interest coupons, if any, applicable thereto shall be construed to
be negotiable.

History: 1953 Comp., 8 75-4-1.3, enacted by Laws 1959, ch. 286, § 3; 1983, ch. 265, §
48.

72-4-5. [Water revenue bonds; security; restrictions and
limitations.]

The principal of and interest on any bonds issued under the authority of this 1959 act
[72-4-2 to 72-4-12 NMSA 1978] shall be secured by a pledge of the revenues out of
which such bonds shall be made payable, and may be secured by a mortgage covering
all or any part of the system from which the revenues so pledged may be derived.

The resolution and proceedings under which such bonds are authorized to be issued
or any such mortgage may contain any agreement and provisions customarily contained
in instruments securing bonds, including, without limiting the generality of the foregoing,
provisions respecting the fixing and collection of all revenues from any system covered
by such proceedings or mortgage, the maintenance and insurance of such system, the
creation and maintenance of special funds from the revenues from such system, and
the rights and remedies available in event of default to the bondholders or to the trustee
under a mortgage, all as the board of county commissioners shall deem advisable and
as shall not be in conflict with the provisions of this 1959 act; provided, however, that in
making any such agreements or provisions a county shall not have the power to
obligate itself except with respect to the project and the application of the revenues
therefrom, and shall not have the power to incur a pecuniary liability or a charge upon
its general credit or against its taxing powers. The proceedings authorizing any bonds
hereunder and any mortgage securing such bonds may provide the procedure and
remedies in the event of default in payment of the principal of or the interest on such
bonds or in the performance of any agreement. No breach of any such agreement shall
impose any pecuniary liability upon a county or any charge upon its general credit or
against its taxing powers.

History: 1953 Comp., 8§ 75-4-1.4, enacted by Laws 1959, ch. 286, § 4.
72-4-6. [Determinations and findings prior to supplying water.]

Prior to supplying any water, the board of county commissioners must determine
and find the following: the amount necessary in each year to pay the principal of and the
interest on the water revenue bonds proposed to be issued to finance such system; the
amount necessary to be paid each year into any reserve funds which the board of
county commissioners may deem it advisable to establish in connection with the
retirement of the proposed water revenue bonds and the maintenance of the system.



The determinations and findings of the board of county commissioners required to be
made in the preceding sentence shall be set forth in the proceedings under which the
proposed water revenue bonds are to be issued and such findings shall be the basis for
determining the cost of the water to the inhabitant consumers.

History: 1953 Comp., § 75-4-1.5, enacted by Laws 1959, ch. 286, § 5.

72-4-7. [Sale of water revenue bonds; application of proceeds; cost
of acquiring system.]

The proceeds from the sale of any water revenue bonds issued under authority of
this 1959 act [72-4-2 to 72-4-12 NMSA 1978] shall be applied only for the purpose for
which the bonds were issued; provided, however, that any accrued interest and
premiums received in any such sale shall be applied to the payment of the principal of
or the interest on the water revenue bonds sold; and provided, further, that if for any
reason any portion of such proceeds shall not be needed for the purpose for which the
water revenue bonds were issued, then such balance of said proceeds shall be applied
to the payment of the principal of or the interest on said water revenue bonds and
provided further, that any portion of the proceeds from the sale of the water revenue
bonds or any accrued interest and premium received in any such sale, may, in the event
the money will not be needed, or cannot be effectively used to the advantage of the
county for the purposes herein provided, be invested in short term, interest-bearing
securities if such investment will not interfere with the use of such funds for the primary
purpose as herein provided. The cost of acquiring any system shall be deemed to
include the following: the actual cost of the construction of any part of a system which
may be constructed, including attorney's and engineer's fees; the purchase price of any
part of a system that may be acquired by purchase or condemnation; and the interest
on such bonds for a reasonable time prior to construction, during construction, and for
not exceeding six months after completion of construction.

History: 1953 Comp., 8 75-4-1.6, enacted by Laws 1959, ch. 286, § 6.

72-4-8. Water system cost paid from bond proceeds only.

No county that undertakes to acquire or establish a water supply system under the
authority of Sections 72-4-2 through 72-4-12 NMSA 1978 shall have the power to pay
out of its general funds or otherwise contribute any part of the costs of acquiring a water
supply system. The entire cost of acquiring the system shall be paid out of the proceeds
from the sale of water revenue bonds issued under the authority of Sections 72-4-2
through 72-4-12 NMSA 1978.

History: 1953 Comp., § 75-4-1.7, enacted by Laws 1959, ch. 286, 8§ 7; 1993, ch. 308, §
5.

72-4-9. [Water revenue bonds shall be legal investments.]



Water revenue bonds issued under the provisions of this 1959 act [72-4-2 to 72-4-12
NMSA 1978] shall be legal investments for savings banks and insurance companies
organized under the laws of this state.

History: 1953 Comp., 8 75-4-1.8, enacted by Laws 1959, ch. 286, § 8.

72-4-10. [Water revenue bonds, income, security instruments,
agreements and revenue exempt from taxation.]

The water revenue bonds authorized by this 1959 act [72-4-2 to 72-4-12 NMSA
1978] and the income from the water revenue bonds, all mortgages or other security
instrument executed as security for the water revenue bonds, all agreements made
pursuant to the provisions hereof and revenue derived therefrom by the county shall be
exempt from all taxation by the state of New Mexico, or any subdivision thereof.

History: 1953 Comp., § 75-4-1.9, enacted by Laws 1959, ch. 286, § 9.

72-4-11. [Election by voters prior to issuance of bonds not
required.]

This 1959 act [72-4-2 to 72-4-12 NMSA 1978] shall not be construed as requiring an
election by the voters of a county prior to the issuance of water revenue bonds
hereunder by such county.

History: 1953 Comp., 8 75-4-1.10, enacted by Laws 1959, ch. 286, § 10.

72-4-12. [Notice, consent or approval by governmental body or
public officer not required prior to issuance of bonds.]

No notice, consent or approval by any governmental body or public officer shall be
required as a prerequisite to the sale or issuance of any water revenue bonds or the
making of a mortgage under the authority of this 1959 act [72-4-2 to 72-4-12 NMSA
1978], except as provided in this 1959 act.

History: 1953 Comp., 8 75-4-1.11, enacted by Laws 1959, ch. 286, § 11.

72-4-13. Hydrographic survey of state stream systems; duty of state
engineer; dam and reservoir sites; cooperation with United States.

The state engineer shall make hydrographic surveys and investigations of each
stream system and source of water supply in the state, beginning with those most used
for irrigation, and obtaining and recording all available data for the determination,
development and adjudication of water supply of the state including the location and
survey of suitable sites for dams and reservoirs and the determination of the
approximate water supply, capacity and cost of each. He is authorized to cooperate with



the agencies of the United States engaged in similar surveys and investigations and in
the construction of works for the development and use of the water supply of the state,
expending for such purposes any money available for the work of his office, and may
accept and use in connection with the operations of his office the results of the agencies
of the United States.

History: Laws 1907, ch. 49, § 19; Code 1915, § 5671; C.S. 1929, § 151-118; 1941
Comp., 8 77-402; 1953 Comp., 8§ 75-4-2; Laws 1977, ch. 254, § 94; 1982, ch. 10, § 6.

72-4-14. [Cooperation with federal reclamation service; federal
projects.]

The state engineer is hereby authorized and empowered to cooperate with the
federal reclamation service or any other federal agency, in the making of hydrographic
surveys upon any stream system which includes a federal irrigation or drainage project.

History: Laws 1919, ch. 131, § 4; C.S. 1929, § 151-123; 1941 Comp., § 77-403; 1953
Comp., § 75-4-3.

72-4-15. [Determination of water rights; copies of hydrographic
surveys; suits to determine right of appropriation.]

Upon the completion of the hydrographic survey of any stream system, the state
engineer shall deliver a copy of so much thereof as may be necessary for the
determination of all rights to the use of the waters of such system together with all other
data in his possession necessary for such determination, to the attorney general of the
state who shall, at the request of the state engineer, enter suit on behalf of the state for
the determination of all rights to the use of such water, in order that the amount of
unappropriated water subject to disposition by the state under the terms of this chapter
may become known, and shall diligently prosecute the same to a final adjudication:
provided, that if suit for the adjudication of such rights shall have been begun by private
parties, the attorney general shall not be required to bring suit: provided, however, that
the attorney general shall intervene in any suit for the adjudication of rights to the use of
water, on behalf of the state, if notified by the state engineer that in his opinion the
public interest requires such action.

History: Laws 1907, ch. 49, § 20; Code 1915, § 5673; C.S. 1929, § 151-120; 1941
Comp., 8 77-404; 1953 Comp., § 75-4-4.

72-4-16. [Reports of hydrographic surveys; filing with state
engineer; copies as evidence.]

All reports of hydrographic surveys of the waters of any stream system, or parts
thereof, and other surveys heretofore or hereafter made by the state engineer, or under
his authority, or by any engineer of the United States, or any other engineer, in the



opinion of the state engineer qualified to make the same, may, when made in writing
and signed by the party making the same, be filed in the office of such state engineer,
and the originals or certified copies thereof, made by such state engineer, shall be
received and considered in evidence in the trial of all causes involving the data shown in
such survey, the same as though testified to by the person making the same, subject to
rebuttal, the same as in ordinary cases.

History: Laws 1919, ch. 124, § 1; C.S. 1929, § 151-121; 1941 Comp., § 77-405; 1953
Comp., § 75-4-5.

72-4-17. Suits for determination of water rights; parties;
hydrographic survey; jurisdiction; unknown claimants.

In any suit for the determination of a right to use the waters of any stream system, all
those whose claim to the use of such waters are of record and all other claimants, so far
as they can be ascertained, with reasonable diligence, shall be made parties. When any
such suit has been filed the court shall, by its order duly entered, direct the state
engineer to make or furnish a complete hydrographic survey of such stream system as
hereinbefore provided in this article, in order to obtain all data necessary to the
determination of the rights involved. Money heretofore spent on hydrographic surveys
by the state engineer, but not assessed against the water users on the effective date of
this act, shall not be assessed against the water users. The court in which any suit
involving the adjudication of water rights may be properly brought shall have exclusive
jurisdiction to hear and determine all questions necessary for the adjudication of all
water rights within the stream system involved; and may submit any question of fact
arising therein to a jury or to one or more referees, at its discretion; and the attorney
general may bring suit as provided in Section 72-4-15 NMSA 1978 in any court having
jurisdiction over any part of the stream system, which shall likewise have exclusive
jurisdiction for such purposes, and all unknown persons who may claim any interest or
right to the use of the waters of any such system, and the unknown heirs of any
deceased person who made claim of any right or interest to the waters of such stream
system in his lifetime, may be made parties in such suit by their names as near as the
same can be ascertained, such unknown heirs by the style of unknown heirs of such
deceased person and said unknown persons by the name and style of unknown
claimants of interest to water in such stream system, and service of process on, and
notice of such suit, against such parties may be made as in other cases by publication.

History: Laws 1907, ch. 49, 8§ 21; Code 1915, § 5674; Laws 1917, ch. 31, § 1; 1919,
ch. 131, 8§ 3; C.S. 1929, § 151-122; 1941 Comp., 8 77-406; 1953 Comp., 8§ 75-4-6; Laws
1965, ch. 124, § 3.

72-4-18. [Suits concerning water rights; submission of facts to jury
or referee.]

In any suit concerning water rights, or in any suit or appeal provided for in this
article, the court may in its discretion submit any question of fact arising therein to a



jury, or may appoint a referee or referees to take testimony and report upon the rights of
the parties.

History: Laws 1907, ch. 49, § 37; Code 1915, § 5696; C.S. 1929, § 151-149; 1941
Comp., 8§ 77-407; 1953 Comp., § 75-4-7.

72-4-19. [Adjudication of rights; decree filed with state engineer;
contents of decree.]

Upon the adjudication of the rights to the use of the waters of a stream system, a
certified copy of the decree shall be prepared and filed in the office of the state engineer
by the clerk of the court, at the cost of the parties. Such decree shall in every case
declare, as to the water right adjudged to each party, the priority, amount, purpose,
periods and place of use, and as to water used for irrigation, except as otherwise
provided in this article, the specific tracts of land to which it shall be appurtenant,
together with such other conditions as may be necessary to define the right and its
priority.

History: Laws 1907, ch. 49, § 23; Code 1915, § 5677; C.S. 1929, § 151-128; 1941
Comp., 8 77-408; 1953 Comp., § 75-4-8.

72-4-20. [Water rights on interstate streams in litigation; duty of
state engineer; exception.]

In all cases where the rights of owners of land in this state to which water rights on
interstate streams are appurtenant have been the subject of litigation in the state or
federal courts of an adjoining state, it shall be the duty of the state engineer to assume
control of all or any part of such interstate stream and of the diversion and distribution of
the waters thereof and to administer the same in the public interest; provided, however,
that this section shall not apply to conservancy districts, irrigation districts or federal
reclamation projects in this state.

History: Laws 1941, ch. 126, § 26; 1941 Comp., 8§ 77-411; 1953 Comp., § 75-4-11.

ARTICLE 4A
Water Project Finance

72-4A-1. Short title.
Chapter 72, Article 4A NMSA 1978 may be cited as the "Water Project Finance Act".

History: Laws 2001, ch. 164, § 1; 2011, ch. 64, § 1.

72-4A-2. Findings and purpose.



A. The legislature finds that:
(2) New Mexico is in a desert where water is a scarce resource;

(2)  the economy depends on reasonable and fair allocation of water for all
purposes;

(3) the public welfare depends on efficient use and conservation of water;

4) New Mexico must comply with its delivery obligations under interstate
compacts; and

(5) public confidence and support for water use efficiency and conservation is
based on a reasonable balance of investments in water infrastructure and management.

B. The purpose of the Water Project Finance Act is to provide for water use
efficiency, resource conservation and protection and fair distribution and allocation of
New Mexico's scarce water resources for beneficial purposes of use within the state.

History: Laws 2001, ch. 164, § 2; 2003, ch. 139, § 1.
72-4A-3. Definitions.
As used in the Water Project Finance Act:
A. "authority” means the New Mexico finance authority;
B. "board" means the water trust board;

C. "political subdivision" means a municipality, county, land grant-merced controlled
and governed pursuant to Sections 49-1-1 through 49-1-18 or 49-4-1 through 49-4-21
NMSA 1978, regional or local public water utility authority created by statute, irrigation
district, conservancy district, special district, acequia, soil and water conservation
district, water and sanitation district or an association organized and existing pursuant to
the Sanitary Projects Act [Chapter 3, Article 29 NMSA 1978];

D. "qualifying water project” means a water project recommended by the board for
funding by the legislature; and

E. "qualifying entity" means a state agency, a political subdivision of the state, an
intercommunity water or natural gas supply association or corporation organized under
Chapter 3, Article 28 NMSA 1978, a recognized Indian nation, tribe or pueblo, the
boundaries of which are located wholly or partially in New Mexico or an association of
such entities created pursuant to the Joint Powers Agreements Act [11-1-1 to 11-1-7
NMSA 1978] or other authorizing legislation for the exercise of their common powers.



History: Laws 2001, ch. 164, § 3; 2003, ch. 139, § 2; 2011, ch. 64, § 2.

72-4A-4. Water trust board created.

A. The "water trust board" is created. The board is composed of the following
sixteen members:

(1) the state engineer or the state engineer's designee;
(2)  the secretary of finance and administration or the secretary's designee;

(3) the executive director of the New Mexico finance authority or the executive
director's designee;

(4) the secretary of environment or the secretary's designee;

(5) the secretary of energy, minerals and natural resources or the secretary's
designee;

(6) the director of the department of game and fish or the director's designee;

(7)  the director of the New Mexico department of agriculture or the director's
designee;

(8) the executive director of the New Mexico municipal league or the
executive director's designee;

(9) the executive director of the New Mexico association of counties or the
executive director's designee;

(10) five public members appointed by the governor and confirmed by the
senate and who represent:

(a) the environmental community;
(b) an irrigation or conservancy district that uses surface water;
(c) an irrigation or conservancy district that uses ground water;
(d) acequia water users; and
(e) soil and water conservation districts;
(11) one public member appointed by the Indian affairs commission; and

(12) the president of the Navajo Nation or the president's designee.



B. The chair of the board shall be elected by a quorum of the board members. The
board shall meet at the call of the chair or whenever three members submit a request in
writing to the chair, but not less often than once each calendar year. A majority of
members constitutes a quorum for the transaction of business. The affirmative vote of at
least a majority of a quorum present shall be necessary for an action to be taken by the
board.

C. Each public member of the board appointed by the governor shall be appointed
to a four-year term. To provide for staggered terms, two of the initially governor-
appointed public members shall be appointed for terms of two years and three members
for terms of four years. Thereafter, all governor-appointed members shall be appointed
for four-year terms. Vacancies shall be filled by appointment by the governor for the
remainder of the unexpired term.

D. Public members of the board shall be reimbursed for attending meetings of the
board as provided for nonsalaried public officers in the Per Diem and Mileage Act [10-8-
1 to 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or
allowance.

E. Public members of the board are appointed public officials of the state while
carrying out their duties and activities under the Water Project Finance Act.

History: Laws 2001, ch. 164, § 4; 2007, ch. 7, § 1.

72-4A-5. Board; duties.

The board shall:

A. adopt rules governing terms and conditions of grants or loans recommended by
the board for appropriation by the legislature from the water project fund, giving priority
to projects that have been identified by the board as being urgent to address public
health and safety issues; that have matching contributions from federal or local funding
sources available; and that have obtained all requisite state and federal permits and
authorizations necessary to initiate the project;

B. authorize qualifying water projects to the authority that are for:

Q) storage, conveyance or delivery of water to end users;

(2) implementation of federal Endangered Species Act of 1973 collaborative
programs;

(3) wastewater conveyance and treatment;

(4) restoration and management of watersheds;



(5) flood prevention; or

(6)  water conservation or recycling, treatment or reuse of water as provided
by law; and

C. evaluate projects, including their environmental impacts, and recommend
projects to the interstate stream commission pursuant to the provisions of Section 72-
14-45 NMSA 1978.

History: Laws 2001, ch. 164, § 5; 2003, ch. 139, § 3; 2003, ch. 365, § 1; 2011, ch. 64,
8 3; 2021, ch. 64, § 2; 2024, ch. 9, 8§ 1.

72-4A-5.1. Implementation of state water plan.

A. The board, in conformance with the state water plan and pursuant to the
provisions of the Water Project Finance Act, shall prioritize the planning and financing of
water projects required to implement the plan.

B. The board shall identify opportunities to leverage federal and other funding.

C. The board shall utilize the resources of its member agencies and entities
whenever possible in implementing the state water plan.

History: Laws 2003, ch. 131, § 2 and Laws 2003, ch. 137, § 2.

72-4A-6. Authority; duties.
The authority shall:
A. provide staff support for the board;

B. develop application procedures and forms for qualifying entities to apply for
grants and loans from the water project fund; and

C. make loans or grants to qualifying entities for qualifying water projects authorized
by the legislature; provided that the service area for the project is wholly within the
boundaries of the state or the project is an interstate project that directly benefits New
Mexico.

History: Laws 2001, ch. 164, § 6; 2003, ch. 139, § 4; 2006, ch. 42, § 1.

72-4A-7. Conditions for grants and loans.

A. Grants and loans shall be made only to qualifying entities that:



(1) agree to operate and maintain a water project so that it will function
properly over the structural and material design life;

(2) require the contractor of a construction project to post a performance and
payment bond in accordance with the requirements of Section 13-4-18 NMSA 1978;

3) provide written assurance signed by an attorney or provide a title
insurance policy that the qualifying entity has proper title, easements and rights of way
to the property upon or through which a water project proposed for funding is to be
constructed or extended;

4) meet the requirements of the financial capability set by the authority to
ensure sufficient revenues to operate and maintain a water project for its useful life and
to repay the loan;

(5) agree to properly maintain financial records in accordance with all
applicable laws; and

(6) agree to pay costs of originating grants and loans as determined by rules
adopted by the authority.

B. Plans and specifications for a water project shall be approved by the authority
after review and upon the recommendation of the state engineer and the department of
environment before grant or loan disbursements to pay for construction costs are made
to a qualifying entity. Plans and specifications for a water project shall incorporate
available technologies and operational design for water use efficiency.

C. Grants and loans shall be made only for eligible items, which include:

(1) to match federal and local cost shares;
(2)  engineering feasibility reports;

(3) contracted engineering design;

4) inspection of construction;

(5)  special engineering services;

(6) environmental or archaeological surveys;
(7) construction;

(8) land acquisition;

(9) easements and rights of way; and



(10) legal costs.

History: Laws 2001, ch. 164, § 7; 2003, ch. 138, § 5; 2003, ch. 139, § 5; 2003, ch. 365,
§ 2; 2011, ch. 64, § 4; 2024, ch. 9, § 2.

72-4A-8. Water trust fund; created; investment; distribution.

A. The "water trust fund" is created in the state treasury. The fund shall consist of
money appropriated, donated or otherwise accrued to the fund. Money in the fund shall
be invested by the state investment officer as land grant permanent funds are invested
pursuant to Chapter 6, Article 8 NMSA 1978. Earnings from investment of the fund shall
be credited to the fund. Money in the fund shall not be expended for any purpose, but
an annual distribution shall be made to the water project fund in accordance with
Subsection B of this section.

B. On July 1 of fiscal year 2003 and on July 1 of each fiscal year thereafter, an
annual distribution shall be made from the water trust fund to the water project fund in
the amount of four million dollars ($4,000,000) until that amount is less than an amount
equal to four and seven-tenths percent of the average of the year-end market values of
the water trust fund for the immediately preceding five calendar years. Thereafter, the
amount of the annual distribution shall be four and seven-tenths percent of the average
of the year-end market values of the water trust fund for the immediately preceding five
calendar years.

History: Laws 2001, ch. 164, § 8.

72-4A-9. Water project fund; created; purpose.

A. The "water project fund" is created in the authority and shall consist of
distributions made to the fund from the water trust fund and payments of principal of and
interest on loans for approved water projects. The fund shall also consist of any other
money appropriated, distributed or otherwise allocated to the fund for the purpose of
supporting water projects pursuant to provisions of the Water Project Finance Act. The
fund shall be administered by the authority. Income from investment of the water
project fund shall be credited to the fund. Balances in the fund at the end of any fiscal
year shall not revert to the general fund. The water project fund may consist of such
subaccounts as the authority deems necessary to carry out the purposes of the fund.
The authority may establish procedures and adopt rules as required to administer the
fund and to recover from the fund costs of administering the fund and originating grants
and loans. Ten percent of all water project funds shall be dedicated to the state
engineer for water rights adjudications, and twenty percent of the money dedicated for
water rights adjudications shall be allocated to the administrative office of the courts for
the courts' costs associated with water rights adjudications; provided that from July 1,
2024 through June 30, 2029, the lesser of four million dollars ($4,000,000) or eight
percent of all water project funds shall be dedicated to the state engineer for water
rights adjudications and two percent of all water project funds shall be dedicated to the



administrative office of the courts for the courts' costs associated with water rights
adjudications.

B. Money in the water project fund may be used by the authority to:

(2) make loans or grants to qualified entities for projects and water rights
adjudications; provided that projects shall require legislative approval; and

(2) hire contractors to provide financial and administrative capacity
development and direct technical assistance on water projects.

C. The authority is authorized to issue revenue bonds payable from the proceeds of
loan repayments made into the water project fund upon a determination by the authority
that issuance of the bonds is necessary to replenish the principal balance of the fund.
The net proceeds from the sale of the bonds shall be deposited in the water project
fund. The bonds shall be authorized and issued by the authority in accordance with the
provisions of the New Mexico Finance Authority Act [Chapter 6, Article 21 NMSA 1978].

History: Laws 2001, ch. 164, § 9; 2005, ch. 293, § 1; 2024, ch. 9, § 3.
72-4A-9.1. Acequia project fund.

The "acequia project fund" is created in the state treasury. The fund shall consist of
money appropriated, donated or otherwise accrued to the fund. The fund shall be
administered by the authority. Income from investment of money in the acequia project
fund shall be credited to the fund. Balances in the fund at the end of any fiscal year shall
not revert to the general fund. The acequia project fund may consist of such
subaccounts as the authority deems necessary to carry out the purposes of the fund.
The authority may establish procedures and adopt rules as required to administer the
fund and to recover from the fund costs of administering the fund. Money in the acequia
project fund may be used to make grants to acequias for any project approved by the
legislature.

History: Laws 2004, ch. 85, § 1.
72-4A-10. Report to legislature.

The board shall report to the legislature no later than December 1 of each calendar
year the total expenditures from the water project fund, their purposes, an analysis of

the accomplishments of the expenditures and recommendations for legislative action.

History: Laws 2001, ch. 164, § 10; 2024, ch. 9, § 4.

72-4A-11. Voiding of authorization.



The legislative authorization for a qualifying entity to receive a grant or loan from the
water project fund for a project is void three years after that authorization is given, but
this provision does not prohibit the legislature from authorizing a project that was
previously authorized.

History: Laws 2015, ch. 88, § 2.

ARTICLE 4B
Water Data

72-4B-1. Short title.

This act [72-4B-1 to 72-4B-4 NMSA 1978] may be cited as the "Water Data Act".
History: Laws 2019, ch. 147, § 1.
72-4B-2. Definitions.

As used in the Water Data Act:

A. "agencies" means:

(1) the bureau of geology and mineral resources of the New Mexico institute
of mining and technology;

(2) the interstate stream commission;

(3) the office of the state engineer;

(4)  the department of environment; and

(5) the energy, minerals and natural resources department;

B. "data and information platform" means software, hardware and tools that collect,
organize, integrate, distribute and archive water data that at a minimum:

Q) integrate water data managed by state and local entities using consistent
and standardized formats; and

(2) integrate:
(a) state and local government data on streamflow, precipitation, reservoir

and irrigation system operations, ground water use and levels, municipal and industrial
water use and land uses, but not including data from residential wells;



(b) data on water rights, water diversions and water quality; and
(c) data on fish, aquatic and riparian systems and ecological data; and
C. "water data" means measurements of basic properties relating to the planning
and management of water resources, including streamflow, precipitation, ground water,
water quality and water use in agriculture, industry and municipal uses and natural
systems.

History: Laws 2019, ch. 147, § 2.

72-4B-3. Water data agencies; duties; standards and best practices;
annual plan.

A. By January 1, 2020, the agencies, as convened by the bureau of geology and
mineral resources of the New Mexico institute of mining and technology, shall:

(1) identify key water data, information and tools needed to support water
management and planning;

(2)  develop common water data standards for data collection;
(3) develop an integrated water data and information platform; and
(4) identify available and unavailable water data.

B. Water research undertaken with state funding shall comply with the common
water data standards and best practices developed by the agencies.

C. The agencies shall collaborate with other regional and national efforts to share,
integrate and manage water data.

D. Within two hundred seventy-five days of enactment of the Water Data Act, and
thereafter annually by September 1 of each year, the agencies shall develop and submit
a plan to the governor and the appropriate interim legislative committee that details:

(1) an assessment of water data and information needs to support water
management and planning;

(2) goals, targets and actions to carry out the purposes of the Water Data Act
in the upcoming fiscal year;

3) budgetary resources to carry out the purposes of the Water Data Act; and

(4) metrics for achieving the purposes of the Water Data Act.



History: Laws 2019, ch. 147, § 3.

72-4B-4. Water data account.

The board of regents of the New Mexico institute of mining and technology shall
establish a "water data account" to receive appropriations from the legislature and gifts,
grants or donations for the bureau of geology and mineral resources to carry out the
purposes of the Water Data Act.

History: Laws 2019, ch. 147, § 4.

ARTICLE 5
Appropriation and Use of Surface Water

72-5-1. Application for permit; rules; surveys, etc.

Any person, association or corporation, public or private, the state of New Mexico or
the United States of America, except as provided in Section 15 [72-5-33 NMSA 1978] of
this act, hereafter intending to acquire the right to the beneficial use of any waters, shall,
before commencing any construction for such purposes, make an application to the
state engineer for a permit to appropriate, in the form required by the rules and
regulations established by him. Such rules and regulations, shall, in addition to
providing the form and manner of preparing and presenting the application, require the
applicant to state the amount of water and period or periods of annual use, and all other
data necessary for the proper description and limitation of the right applied for, together
with such information, maps, field notes, plans and specifications as may be necessary
to show the method of practicability of the construction and the ability of the applicant to
complete the same. The state engineer may require additional information not provided
for in the general rules and regulations, in any case involving the diversion of five
hundred cubic feet of water per second, or more, or in the construction of a dam more
than thirty feet high from the foundation. All such maps, field notes, plans and
specifications, shall be made from actual surveys and measurements, and shall be duly
filed in the office of the state engineer at the time of filing of formal application for permit
to appropriate; provided, that upon the filing in the office of the state engineer of a notice
of intention to make formal application for a permit to appropriate certain public waters
the state engineer may allow a reasonable time, to be specified by him and noted upon
his records, for making the surveys, measurements, maps, plans and specifications
hereinbefore provided and required for a formal application, and if applicant shall file
such formal application and map, plans and specifications and other necessary data
within the time so specified, his priority of application shall date from the time of filing
such notice of intention.

History: Laws 1907, ch. 49, § 24; 1913, ch. 62, § 2; Code 1915, § 5678; C.S. 1929, §
151-129; Laws 1941, ch. 126, 8§ 6; 1941 Comp., 8 77-501; 1953 Comp., § 75-5-1.



72-5-2. Existing community ditches.

None of the provisions of the preceding section [72-5-1 NMSA 1978] or Section 72-
2-6 NMSA 1978 shall apply to community ditches which are already constructed.

History: Laws 1913, ch. 62, § 3; Code 1915, § 5679; C.S. 1929, § 151-130; 1941
Comp., 8§ 77-502; 1953 Comp., 8 75-5-2.

72-5-3. Application; amendment; refiling.

The date of receipt of such formal application in the state engineer's office shall be
endorsed thereon and noted in his record. If the application is defective as to form, or
unsatisfactory as to feasibility or safety of plan, or as to the showing of ability of the
applicant to carry the construction to completion, it shall be returned with a statement of
the corrections, amendments or changes required, within thirty days after its receipt,
and sixty days shall be allowed for the refiling thereof. If refiled, corrected as required
within such time, the application shall, upon being accepted, take priority as of date of
its original filing, subject to compliance with the further provisions of the law and the
regulations thereunder. Any corrected application filed after the time allowed [shall] be
treated in all respects, except as to filing fees, as an original application received on the
date of its refiling; provided, that the plans of the construction may be amended at any
time upon the approval of the state engineer, except that a change in the proposed
point of diversion of water from a stream or watercourse shall be subject to the
provisions of Section 72-5-24 NMSA 1978 as amended and the rules and regulations of
the state engineer.

History: Laws 1907, ch. 49, § 25; Code 1915, § 5680; C.S. 1929, § 151-131; Laws
1941, ch. 126, § 7; 1941 Comp., 8 77-503; 1953 Comp., 8§ 75-5-3.

72-5-4. Notice; publication.

Upon the filing of an application that complies with the provisions of this article and
the rules established pursuant to this article, accompanied by the proper fees, the state
engineer shall proceed in accordance with the provisions of Section 1 [72-2-20 NMSA
1978] of this 2019 act regarding notice of the application. The notice shall give all
essential facts as to the proposed appropriation; among them, the places of
appropriation and of use, amount of water, the purpose for which it is to be used, name
and address of applicant and the time when the application shall be taken up by the
state engineer for consideration.

History: Laws 1907, ch. 49, 8§ 26; Code 1915, § 5681; C.S. 1929, § 151-132; Laws
1941, ch. 126, 8§ 8; 1941 Comp., 8 77-504; 1953 Comp., § 75-5-4; 2001, ch. 26, § 1;
2019, ch. 88, § 2.



72-5-5. Objections to applications; filing of protests; definition of
standing.

A. If objection or protest to the application is timely filed, the state engineer shall
advise interested parties, and a hearing shall be held as otherwise provided by statute.

B. Any person, firm or corporation or other entity objecting that the granting of the
application will be detrimental to the objector's water right shall have standing to file
objections or protests. Any person, firm or corporation or other entity objecting that the
granting of the application will be contrary to the conservation of water within the state
or detrimental to the public welfare of the state and showing that the objector will be
substantially and specifically affected by the granting of the application shall have
standing to file objections or protests. Provided, however, that the state of New Mexico
or any of its branches, agencies, departments, boards, instrumentalities or institutions
and all political subdivisions of the state and their agencies, instrumentalities and
institutions shall have standing to file objections or protests.

History: 1953 Comp., 8 75-5-4.1, enacted by Laws 1965, ch. 285, § 6; 1985, ch. 201, §
2; 2019, ch. 88, § 3.

72-5-5.1. Purposes.

The state of New Mexico recognizes the importance of public welfare and
conservation of water in administering its public waters. This act affords standing for
those asserting legitimate concerns involving public welfare and conservation of water
in a manner which avoids unduly burdening the administrative and judicial processes.

History: Laws 1985, ch. 201, § 1.
72-5-6. Hearing; approval; permit.

Upon the receipt of the proofs of publication, accompanied by any statutory fees
required at this time, the state engineer shall determine, from the evidence presented by
the parties interested, from such surveys of the water supply as may be available and
from the records, whether there is unappropriated water available for the benefit of the
applicant. If so, and if the proposed appropriation is not contrary to the conservation of
water within the state and is not detrimental to the public welfare of the state, the state
engineer shall endorse his approval on the application, which shall become a permit to
appropriate water, and shall state in such approval the time within which the
construction shall be completed and the time within which water shall be applied to a
beneficial use; provided that the state engineer may, in his discretion, approve any
application for a less amount of water or may vary the periods of annual use, and the
permit to appropriate water shall be regarded as limited accordingly. The time allowed
by the state engineer for completion of works or application of water to beneficial use
shall be governed by the size and complexity of the project, but in no case shall exceed
five years from the date of approval within which to complete construction, and four



years in addition thereto within which to apply water to a beneficial use; provided that
the state engineer shall have the power to grant extensions of time for completion of

works or application of water to beneficial use as provided in Section 72-5-14 NMSA

1978.

History: Laws 1907, ch. 49, § 27; Code 1915, § 5682; C.S. 1929, § 151-133; Laws
1941, ch. 126, 8 9; 1941 Comp., 8 77-505; 1953 Comp., § 75-5-5; Laws 1985, ch. 201,
8§ 3.

72-5-7. Application; rejection; noncompliance with rules;
conservation and public welfare.

If, in the opinion of the state engineer, there is no unappropriated water available, he
shall reject such application. He shall decline to order the publication of notice of any
application which does not comply with the requirements of the law and rules and
regulations. He may also refuse to consider or approve any application or notice of
intention to make application or to order the publication of notice of any application if, in
his opinion, approval would be contrary to the conservation of water within the state or
detrimental to the public welfare of the state.

History: Laws 1907, ch. 49, § 28; Code 1915, § 5683; C.S. 1929, § 151-134; Laws
1941, ch. 126, § 10; 1941 Comp., 8 77-506; 1953 Comp., 8§ 75-5-6; Laws 1985, ch. 201,
84,

72-5-8. Construction of works; additional time.

Construction of works shall be diligently prosecuted in order that the project may be
completed within the time limit set by the state engineer in the permit, provided that the
state engineer may upon the request of the applicant allow additional time for the
completion of works equal to the time during which work was prevented by acts of God,
operation of law or other causes beyond the control of the applicant.

History: Laws 1907, ch. 49, § 29; Code 1915, § 5687; C.S. 1929, § 151-138; Laws
1941, ch. 126, § 11; 1941 Comp., 8 77-507; 1953 Comp., § 75-5-7.

72-5-9. Supervision; inspection; completion of works; alterations.

For the supervision of the construction of works for the storage, diversion or carriage
of water there shall be in charge a registered professional engineer, whose
gualifications have been approved by the state engineer. This engineer shall have full
authority to carry out such inspections and instructions that are deemed necessary by
the state engineer. On the date set for the completion of the work, or prior thereto, upon
notice from the owner that the work has been completed, the state engineer shall cause
the work to be inspected, after due notice to the owner of the permit. Such inspection
shall be thorough and complete, in order to determine the actual capacity of the works,



their safety and efficiency. If not properly and safely constructed, as plans approved, the
state engineer may require the necessary changes to be made within a reasonable
time, to be fixed by him and shall not issue his certificate of completion until such
changes are made. If at or before the expiration of said time, good cause is shown why
said change could not be made within said time, then additional time may be allowed in
which to make said change. Failure to make such changes shall cause the
postponement of the priority under the permit for such time as may elapse from the date
for completing such changes until made to the satisfaction of the state engineer, and
applications subsequent in time shall have the benefit of such postponement of priority:
the state engineer, if he deems it necessary to the public safety, may bring in consulting
engineers, geologists or other expert consultants, compensation for which will be paid
for by the owner of the permit; provided, that for works involving the diversion of not
exceeding twenty cubic feet of water per second or a dam not exceeding ten feet in
height from the lowest natural ground surface elevation the state engineer may, in his
discretion, waive the above provisions and accept the report of the inspection by a
registered professional engineer.

History: Laws 1907, ch. 49, 8§ 30; Code 1915, § 5688; C.S. 1929, § 151-139; Laws
1937, ch. 178, § 4; 1941, ch. 126, § 12; 1941 Comp., 8 77-508; 1953 Comp., § 75-5-8.

72-5-10. [State engineer's certificate of construction.]

When the works are found in satisfactory condition, after inspection, the state
engineer shall issue his certificate of construction, setting forth the actual capacity of the
works and such limitations on the water right as shall be warranted by the condition of
the works, but in no manner extending the rights described in the permit.

History: Laws 1907, ch. 49, § 31; Code 1915, § 5689; C.S. 1929, § 151-140; 1941
Comp., 8§ 77-509; 1953 Comp., § 75-5-9.

72-5-11. Inspection and correction of unsafe works.

If the state engineer shall in the course of his duties find that any works constructed
for the storage, diversion or carriage of water are unsafe and a menace to life or
property, he shall at once notify the owner or agent, specifying the changes necessary
and allowing a reasonable time for putting the works in safe condition. Upon the request
of any party, accompanied by the estimated cost of inspection, the state engineer shall
cause any alleged unsafe works to be inspected. If they shall be found unsafe by the
state engineer, the money deposited by such party shall be refunded, and the fees for
inspection shall be paid by the owner of such works; and, if not paid by him within thirty
days after the decision of the state engineer, shall be a lien against the property of such
owner, to be recovered by suit instituted by the district attorney of the county at the
request of the state engineer. The state engineer may, when in his opinion necessary,
inspect any works under construction for the storage, diversion or carriage of water and
may require any changes necessary to secure their safety; and the fees for such
inspection shall be a lien on any property of the owner and shall be subject to collection



as provided herein; provided that nothing contained in this section shall be construed to
make works being constructed or owned by the United States while under supervision
of officers of the United States subject to inspection by the state 