CHAPTER 58
Financial Institutions and Regulations

ARTICLE 1
Banking Generally

58-1-1. Short title.

Chapter 58, Articles 1, 2 through 6 and 8 NMSA 1978 may be cited as the "Banking
Act".

History: 1953 Comp., § 48-22-1, enacted by Laws 1963, ch. 305, § 1; 1997, ch. 23, § 1.
ANNOTATIONS

Cross references. — For Trust Company Act, see 58-9-1 NMSA 1978.

For disposition of unclaimed property, see Chapter 7, Article 8A NMSA 1978.

The 1997 amendment, effective July 1, 1997, rewrote the section.

No due process violation by former banking act. — Former State Banking Act (Laws
1915, ch. 67, now repealed) did not violate due process of law where it prohibited
engaging in banking business to all except those organized under its provisions. First
Thrift & Loan Ass'n v. State ex rel. Robinson, 1956-NMSC-099, 62 N.M. 61, 304 P.2d
582.

State constitution not violated by former banking act. — Title of former State
Banking Act (Laws 1915, ch. 67) was broad and did not violate N.M. Const., art. IV, §
16. First Thrift & Loan Ass'n v. State ex rel. Robinson, 1956-NMSC-099, 62 N.M. 61,
304 P.2d 582.

Reason for enactment of statute containing special provisions for incorporation
of banks. First Thrift & Loan Ass'n v. State ex rel. Robinson, 1956-NMSC-099, 62 N.M.
61, 304 P.2d 582.

Banks chartered under Banking Act are limited to powers expressly conferred by
the act. 1979 Op. Att'y Gen. No. 79-06.

Banking Act does not authorize issuance of preferred stock to raise equity capital.
1979 Op. Att'y Gen. No. 79-06.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Bank officer's or employee's
misapplication of funds as state criminal offense, 34 A.L.R.4th 547.



Bank's liability for breach of implied contract of good faith and fair dealing, 55 A.L.R.4th
1026.

Exclusion from debtor status of banks and the like by § 109(b)(2) of Bankruptcy Code
(11 USCS § 109(b)(2)), 87 A.L.R. Fed. 282.

Construction and application of pre-emption exemption, under Employee Retirement
Income Security Act (29 USCS 88 1001 et seq.), for state laws regulating insurance,
banking, or securities (29 USCS § 1144(b)(2)), 87 A.L.R. Fed. 797.

9 C.J.S. Banks and Banking § 36.

58-1-2. Definitions of banks.
As used in the Banking Act [Chapter 58, Articles 1, 2 to 6 and 8 NMSA 1978]:
A. "bank" means:

(1) an"insured bank" as defined in Section 3(h) of the Federal Deposit
Insurance Act;

(2)  any institution that is eligible to make application to become an insured
bank pursuant to Section 5 of the Federal Deposit Insurance Act; or

(3) any institution organized under the laws of this state, the laws of the
United States, any state of the United States, the District of Columbia, any territory of
the United States, Puerto Rico, Guam, American Samoa or the Virgin Islands, that
accepts deposits that the depositor may withdraw by check or similar means for
payment to third parties and is engaged in the business of making commercial loans.
The term does not include any organization operating under Section 25 or Section 25a
of the Federal Reserve Act or any organization that does not do business within the
United States except as an incident to its activities outside the United States or any
savings and loan association organized under the laws of this state, the laws of the
United States, any state of the United States, the District of Columbia, any territory of
the United States, Puerto Rico, Guam, American Samoa or the Virgin Islands;

B. "bank holding company" means any company which has control over any bank or
over another company that is or becomes a bank holding company;

C. "company" means any corporation, partnership, trust other than a voting trust,
association or similar organization but shall not include any corporation the majority of
the shares of which are owned by the United States or by any state;

D. "control" means:



(1) anydirect or indirect operation through one or more other persons which
owns, directs or has power to vote twenty-five percent or more of any class of voting
securities of the bank or company;

(2) the direction in any manner of the election of a majority of the directors or
trustees of the bank or company; or

(3) the direct or indirect exercise of substantial influence over the
management of policies of the bank or company, as determined by the director of the
financial institutions division, after notice and opportunity for hearing; and

E. "state bank" means any bank authorized to do banking business by the laws of
this state.

History: 1953 Comp., 8§ 48-22-2, enacted by Laws 1963, ch. 305, § 2; 1985, ch. 56, § 1.
ANNOTATIONS

Cross references. — For public depositories, see 6-10-15 NMSA 1978.

For exemption of director of financial institutions division, director of securities division

and chief of savings and loan bureau from authority of superintendent of regulation and

licensing, see 9-16-11 NMSA 1978.

For Section 3(h) of the Federal Deposit Insurance Act referred to in Subsection A(1),

and Section 5 of the Federal Deposit Insurance Act referred to in Subsection A(2), see

12 U.S.C. 88 1813(h) and 1815, respectively.

For Sections 25 and 25a of the Federal Reserve Act referred to in Subsection A(3), see
12 U.S.C. 88 601 to 604 and 611 to 631, respectively.

Checking accounts may be eliminated by savings banks. — A savings bank, as
defined in this section, organized under the laws of New Mexico, may eliminate from its
charter authority to accept checking accounts. 1957 Op. Att'y Gen. No. 57-22 (rendered
under prior law).

A savings bank, as defined by this section, organized under the laws of New Mexico,
could not assume authority to issue investment certificates and invest resulting funds
according to former Section 58-14-1 NMSA 1978 et seq. 1957 Op. Att'y Gen. No. 57-22
(rendered under prior law).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8 1.

Status of "Christmas club" deposits, 21 A.L.R. 1128.

What property may be the subject of special deposit in bank, 50 A.L.R. 247.



Commercial and savings departments, rights and preferences in respect of assets of
insolvent bank as affected by its division into, 114 A.L.R. 680.

9 C.J.S. Banks and Banking § 3.
58-1-2.1. Prohibition.

No bank holding company may own an institution which is an "insured bank" as
defined in Section 3 (h) of the Federal Deposit Insurance Act or is eligible to make
application to become an insured bank pursuant to Section 5 of the Federal Deposit
Insurance Act and accepts deposits that the depositor may withdraw by check or similar
means for payment to third parties or is engaged in the business of making commercial
loans but does not both accept such deposits and make commercial loans.

History: 1978 Comp., § 58-1-2.1, enacted by Laws 1987, ch. 190, § 1.
ANNOTATIONS

Cross references. — For Sections 3(h) and 5 of the Federal Deposit Insurance Act
referred to in this section, see 12 U.S.C. 88 1813(h) and 1815, respectively.

58-1-3. Definitions.
As used in the Banking Act, unless the context otherwise requires:

A. "action" in the sense of a judicial proceeding means any proceeding in which
rights are determined,

B. "allowances for loan and lease losses" means the difference between:

(1) the balance of the valuation reserve on the date of the most recent federal
financial institutions examination council report of condition or income plus additions to
the reserve charged to operations since that date; and

(2) losses charged against the allowance, net of recoveries;

C. "board" means the board of directors of any given bank;

D. "capital" or "capital stock” means the amount of common stock outstanding and
unimpaired plus the amount of perpetual preferred stock outstanding and unimpaired;

E. "capital surplus" means the total of those accounts reflecting:
(1) amounts paid in excess of the par or stated value of capital stock;

(2)  amounts contributed to the bank other than for capital stock;



(3) amounts transferred from undivided profits pursuant to Section 58-1-55
NMSA 1978; and

(4)  other amounts transferred from undivided profits;

F. "commissioner" or "director" means the director of the financial institutions
division of the regulation and licensing department;

G. "community" means a city, town or village in this state;

H. "county" means any of the political subdivisions of this state as defined in
Chapter 4 NMSA 1978, except that when applied to locations within the exterior
boundaries of a federally recognized Indian reservation or pueblo, "county"” means all
lands within the exterior boundaries of that reservation or pueblo without regard to the
county boundaries established in Chapter 4 NMSA 1978. For purposes of the Banking
Act, the Indian reservation or pueblo lands defined as a "county” by this subsection shall
be considered to be adjoining any of the counties, as defined by Chapter 4 NMSA 1978,
that are adjoining the county or counties in which that Indian reservation or pueblo is
located,;

I. "court" means a court of competent jurisdiction;

J. "cumulative voting" means, in all elections of directors, each shareholder shall
have the right to vote the number of shares owned by the shareholder for as many
persons as there are directors to be elected or to cumulate such shares and give one
candidate as many votes as the number of directors, multiplied by the number of the
shareholder's shares, shall equal or to distribute them on the same principle among as
many candidates as the shareholder thinks fit. In deciding all other questions at
meetings of shareholders, each shareholder shall be entitled to one vote on each share
of stock held by the shareholder, except that this shall not be construed as limiting the
voting rights of holders of preferred stock under the terms and provisions of articles of
association or amendments thereto;

K. "department" or "division" means the financial institutions division of the
regulation and licensing department;

L. "executive officer", when referring to a bank, means any person designated as
such in the bylaws and includes, whether or not so designated, the president, any vice
president, the treasurer, the cashier and the comptroller or auditor, or any person who
performs the duties appropriate to those offices;

M. "fiduciary" means a trustee, agent, executor, administrator, committee, guardian
or conservator for a minor or other incompetent person, receiver, trustee in bankruptcy,
assignee for creditors or any holder of a similar position of trust;

N. "good faith" means honesty in fact in the conduct or transaction concerned,;



O. "intangible assets" means those purchased assets that are required to be
reported as intangible assets by the federal deposit insurance corporation;

P. "item" means any instrument for the payment of money, even though it is not
negotiable, but does not include money;

Q. "legal tender" means coins and currency;

R. "lessee" means a person contracting with a lessor for the use of a safe deposit
box;

S. "lessor" means a bank or subsidiary renting safe deposit facilities and includes a
safe deposit company organized and operating under the jurisdiction of the division
solely for the purpose of leasing safe deposit facilities;

T. "limited life preferred stock" means preferred stock that has a stated maturity
date or may be redeemed at the option of the holder;

U. "mandatory convertible debt" means a subordinated debt instrument that:

(1) unqualifiedly requires the issuer to exchange either common or perpetual
preferred stock for the instrument by a date on or before the expiration of twelve years;
and

(2) meets the requirements of Subparagraph (b) of Paragraph (2) of
Subsection DD of this section or other requirements adopted by the division;

V. "minority interest in consolidated subsidiaries" means the portion of equity capital
accounts of all consolidated subsidiaries of the bank that is allocated to minority
shareholders of those subsidiaries;

W. "mortgage servicing rights" means the rights owned by the bank to service for a
fee mortgage loans that are owned by others;

X. "officer", when referring to a bank, means any person designated as such in the
bylaws and includes, whether or not so designated, any executive officer, the chair of
the board of directors, the chair of the executive committee and any trust officer,
assistant vice president, assistant treasurer, assistant cashier, assistant comptroller or
any person who performs the duties appropriate to those offices;

Y. "perpetual preferred stock" means preferred stock that does not have a stated
maturity date and cannot be redeemed at the option of the holder;

Z. "person" means an individual, corporation, partnership, joint venture, trust estate
or unincorporated association;



AA. “reason to know" means that, to a person of ordinary intelligence, the fact
in question exists or has a substantial chance of existing and that the exercise of
reasonable care would predicate conduct upon the assumption of its existence;

BB. "safe deposit box" means a safe deposit box, vault or other safe deposit
receptacle maintained by a lessor, and the rules relating thereto apply to property or
documents kept in safekeeping in the bank's vault;

CC. "state corporation commission" means the secretary of state; and
DD. "surplus" or "unimpaired surplus fund™:
(2) means:

(a) the difference between: 1) the sum of capital surplus; undivided profits;
reserves for contingencies and other capital reserves, excluding accrued dividends on
perpetual and limited life preferred stock; minority interests in consolidated subsidiaries;
and allowances for loan and lease losses; and 2) intangible assets, including those,
other than mortgage servicing rights, purchased prior to April 15, 1985, but not to
exceed twenty-five percent of Item 1) of this subparagraph;

(b) purchased mortgage servicing rights;

(c) mandatory convertible debt to the extent of twenty percent of the sum of
Subparagraph (d) and Subparagraphs (a) and (b) of this paragraph; and

(d) other mandatory convertible debt, limited preferred stock and
subordinated notes and debentures; and

(2) is subject to the following limitations:

(a) issues of limited life preferred stock and subordinated notes and
debentures, except mandatory convertible debt, must have original weighted average
maturities of at least five years to be included in surplus;

(b) a subordinated note or debenture must also: 1) be subordinated to the
claims of depositors; 2) state on the instrument that it is not a deposit and is not insured
by the federal deposit insurance corporation; 3) be approved as capital by the division;
4) be unsecured; 5) be ineligible as collateral for a loan by the issuing bank; 6) provide
that once any scheduled payments of principal begin, all scheduled payments shall be
made at least annually and the amount repaid in each year shall be no less than in the
prior year; and 7) provide that no accelerated payment by reason of default or otherwise
may be made without the prior written approval of the division; and



(c) the total amount of mandatory convertible debt included in Subparagraph
(d) of Paragraph (1) of this subsection considered as surplus is limited to fifty percent of
the sum of Subparagraphs (a) and (c) of Paragraph (1) of this subsection.

History: 1953 Comp., 8 48-22-3, enacted by Laws 1963, ch. 305, § 3; 1975, ch. 330, 8
7; 1977, ch. 245, § 119; 1989, ch. 209, § 1; 1990, ch. 50, § 1; 1999, ch. 213, § 1; 2013,
ch. 75, § 16.

ANNOTATIONS

The 2013 amendment, effective July 1, 2013, defined "state corporation commission”
to mean the secretary of state; and added Subsection CC.

The 1999 amendment, effective June 18, 1999, added present Subsections B, D, E, O,
R, S through W, Y, and CC and deleted former Subsections Q and R, which defined
"lessee” and "lessor"”, respectively, and redesignated subsections accordingly; and
made a minor stylistic change in Subsection H.

The 1990 amendment, effective May 16, 1990, added Subsection E, designated former
Subsections E to R as Subsections F to S, and made a minor stylistic change in present
Subsection G.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking § 2.

58-1-4. Effect on existing banks.

The articles of incorporation of state banks existing at the time of the adoption of the
Banking Act shall continue in full force and effect, but all state banks and, to the extent
applicable, all banks shall thereafter be operated in accordance with the provisions of
the Banking Act, and any state bank by filing an application for an amendment of its
articles of incorporation, or for a merger, consolidation or sale of all, or substantially all,
of its assets or the assets of any department under the Banking Act and its articles of
incorporation, shall thereafter be subject to the Banking Act.

History: 1953 Comp., § 48-22-4, enacted by Laws 1963, ch. 305, 8§ 4.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 7.

9 C.J.S. Banks and Banking § 7.

58-1-5. Deposit of minor; school or institutional deposits.



A. A bank may operate a deposit account in the name of a minor or in the name of
two or more persons, one or more of whom are minors, with the same effect upon its
liability as if such minors were of full age.

B. Subject to such regulations as the commissioner [director of the financial
institutions division of the regulation and licensing department] may prescribe for the
protection of depositors, a bank may contract with the proper authorities of any
elementary or secondary school, or of any institution caring for minors, for the
participation by the bank in any school or institutional thrift or savings plan, and it may
accept deposits at such a school or institution, either by its own collector or by any
representative of the school or institution who becomes the agent of the bank for such
purpose.

History: 1953 Comp., 8§ 48-22-6, enacted by Laws 1963, ch. 305, § 6.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1977, ch. 245, § 4 abolished the department of banking, with § 3 of that act
establishing the commerce and industry department consisting of five divisions,
including the financial institutions division. Section 12 provided that all references in the
law to the department of banking were to be construed to mean the financial institutions
division of the commerce and industry department. Furthermore, the powers and duties
of the commissioner of banking were transferred to the director of the financial
institutions division, and all statutory references to the commissioner were to be
construed to mean the director. See 58-1-32 NMSA 1978 and the general definitions of
58-1-3 NMSA 1978. However, Laws 1983, ch. 297, § 33, abolished the commerce and
industry department, and 8 20 of that act created the regulation and licensing
department with a financial institutions division. Laws 1983, ch. 297, § 31, transfers the
personnel, etc., of the financial institutions division of the commerce and industry
department to the financial institutions division of the regulation and licensing
department. See 9-16-4 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 359.
9 C.J.S. Banks and Banking 8§ 147 et seq., 211 et seq.
58-1-6. Designating agent.
A. A bank may continue to recognize the authority of an agent authorized in writing

to operate, in whole or in part, the account of a depositor, until it receives written notice
of the revocation of his authority.



B. Knowledge of the death or adjudication of incapacity of such depositor shall
constitute written notice of revocation of the authority of his agent.

C. Notwithstanding that a bank has received written notice of revocation of the
authority of such agent, it may, until ten days after receipt of such notice, pay any item
apparently made, drawn, accepted or indorsed by such agent prior to such revocation,
provided that such item is otherwise properly payable.

D. No bank shall be liable for damages, penalty or tax by reason of any payment
made pursuant to this section.

History: 1953 Comp., 8 48-22-7, enacted by Laws 1963, ch. 305, § 7; 1975, ch. 257, §
8-122.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 88§ 280,
281, 327.

58-1-7. Adverse claim to deposit.

Notice to any bank of an adverse claim to a deposit with such bank need not be
recognized, and shall not be deemed effective, unless and until either the person
making the claim supplies indemnity deemed adequate by the bank or the bank is
served with process or order issued by a court of competent jurisdiction in an action in
which the adverse claimant and the person or persons nominally entitled to the deposit
are parties, provided that the bureau of revenue [revenue division of the taxation and
revenue department] may levy against a deposit in accordance with the provisions of
Section 7-1-31 NMSA 1978.

History: 1953 Comp., 8 48-22-7.1, enacted by Laws 1975, ch. 330, § 8.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

The bureau of revenue was abolished by Laws 1977, ch. 249, § 5. Section 4 of that act
establishes the taxation and revenue department, consisting of three divisions, including
the revenue division. Section 41 provides that references to the bureau in the Tax
Administration Act (Chapter 7, Article 1 NMSA 1978) mean the revenue division. See 7-
1-3, 7-2-2 and 9-11-4 NMSA 1978.

Cross references. — For the taxation and revenue department, see 9-11-1 NMSA
1978.



Statutory duty. — Section 58-1-7 NMSA 1978 establishes a mandatory statutory
procedure with respect to the handling of adverse claims to deposits. As a result, it
supplies a basis for the existence of a statutory duty. Alcantar v. Sanchez, 2011-NMCA-
073, 150 N.M. 146, 257 P.3d 966.

Action not "adverse claim to a deposit". — This section did not apply to claims by
third parties that the drawer had forged their endorsement on checks previously
deposited into the drawer's checking account, because those claims were not "an
adverse claim to a deposit" with the bank; rather, the claims were a claim of liability on
the part of the bank and this claim of liability was not directed to a deposit. Landrum v.
Security Nat'l| Bank, 1985-NMCA-031, 104 N.M. 55, 716 P.2d 246, cert. denied, 103
N.M. 798, 715 P.2d 71 (1986).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 506.

Adverse claims, construction, application and effect of statute relating to notice to bank
of, 62 A.L.R.2d 1116.

Special bank deposits as subject of attachment or garnishment to satisfy depositor's
general obligations, 8 A.L.R.4th 998.

9 C.J.S. Banks and Banking 88 280, 328 et seq., 337, 341, 351, 357, 358, 405.

58-1-8. Payment from account when no executor or administrator
has qualified.

A. Where no executor or administrator of a deceased depositor has qualified and
given notice of his qualifications to the bank, it may in its discretion and at any time after
the death of the depositor pay out of all accounts maintained with it by him in his
individual capacity all sums which do not exceed two thousand dollars ($2,000) in the
aggregate:

(1)  to the surviving spouse; or

(2) if there is no surviving spouse then to the surviving next of kin, of the
closest degree of lineal consanguinity.

B. A bank may in its discretion and at any time after sixty days from the death of a
depositor, whose residence address according to the books of the bank is outside this
state, pay the balance of his accounts, not exceeding two thousand dollars ($2,000) in
the aggregate, to an executor or administrator who has qualified in another state unless
the bank has received written notice of the appointment of an executor or administrator
in this state.

C. No bank shall be liable for damage, penalty, tax or claims of creditors of the
estate by reason of any payment or refusal to pay made pursuant to this section.



History: 1953 Comp., 8 48-22-8, enacted by Laws 1963, ch. 305, § 8; 1975, ch. 330, 8
9.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 537.

9 C.J.S. Banks and Banking § 310.

58-1-9. Transmitting money; foreign exchange.

A bank may accept money for transmission and may transmit money. A bank may
buy and sell foreign exchange to the extent necessary to meet the needs of customers.

History: 1953 Comp., 8§ 48-22-9, enacted by Laws 1963, ch. 305, § 9.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 308.

Licensing and regulation of business of transmitting funds to foreign countries, 94
A.L.R.2d 496.

9 C.J.S. Banks and Banking 88 445 et seq., 486.

58-1-10. Authority to engage in leasing safe deposit facilities;
subsidiary company.

A. Subject to such regulations as the commissioner [director of the financial
institutions division of the commerce and industry department] may prescribe, a state
bank or safe deposit company may maintain and lease safe deposit boxes and may
accept property or documents for safekeeping if, except in the case of night
depositories, it issues a receipt therefor.

B. A state bank may own stock in safe deposit companies not exceeding in
aggregate cost fifteen percent of its capital and surplus, but at least ninety percent of
the stock in each such safe deposit company must be owned by banks.

History: 1953 Comp., 8 48-22-10, enacted by Laws 1963, ch. 305, 8§ 10; 1975, ch. 330,
8§ 10.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
a part of the law.



Cross references. — For director of financial institutions, see 9-16-4 NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 469 to 492.

93 C.J.S. Warehousemen and Safe Depositaries § 93.

58-1-11. Access by fiduciaries.

A. Where access to a safe deposit box is requested by one or more persons acting
as fiduciaries, the lessor may, except as otherwise expressly provided in the lease or
the writings pursuant to which such fiduciaries are acting, allow access thereto and
removal of the contents of the safe deposit box upon obtaining proper receipt from:

(1) any one or more of the persons acting as executors or administrators;

(2)  any one or more of the persons otherwise acting as fiduciaries when
authorized in writing signed by all other persons so acting; or

(3) any agent authorized in writing signed by all of the persons acting as
fiduciaries.

B. No lessor shall be liable for damages for allowing or refusing access or removal
of the contents of the safety deposit box under the provisions of Subsection A of this
section.

History: 1953 Comp., 8 48-22-11, enacted by Laws 1963, ch. 305, § 11.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 482, 483.

93 C.J.S. Warehousemen and Safe Depositaries 8§ 96.

58-1-12. Effect of lessee's death or incapacity.

Where a lessor, without knowledge of the death or of an adjudication of incapacity of
the lessee, deals with his agent pursuant to a written power of attorney signed by such
lessee, the transaction binds the lessee's estate and the lessee.

History: 1953 Comp., § 48-22-12, enacted by Laws 1963, ch. 305, § 12; 1975, ch. 257,
§ 8-123.

ANNOTATIONS

Cross references. — For proof of valid power of attorney, see 45-5-502 NMSA 1978.



For the Uniform Statutory Power of Attorney Act, see 45-5-601 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 472, 473, 476,
484.

58-1-13. Lease to minor.

A lessor may lease a safe deposit box to and in connection therewith deal with a
minor with the same effect as if leasing to and dealing with a person of full legal
capacity.

History: 1953 Comp., 8 48-22-13, enacted by Laws 1963, ch. 305, § 13.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 93 C.J.S. Warehousemen and Safe
Depositaries § 51.

58-1-14. Search procedure on death.

A. A lessor shall permit the person named in a court order for the purpose, or if no
order has been served upon the lessor, the spouse, a parent, an adult descendant or a
person named as an executor in a copy of a purported will produced by him, to open
and examine the contents of a safe deposit box leased by a decedent, or any
documents delivered by a decedent for safekeeping, in the presence of an officer of the
lessor; and the lessor, if so requested by such person, may deliver upon execution of
receipt therefor:

(1)  any writing purporting to be a will of the decedent;

(2)  any writing purporting to be a deed to a burial plot or to give burial
instructions to the person making the request for a search; and

(3) any document purporting to be an insurance policy on the life of the
decedent to the beneficiary named therein.

B. No other contents shall be removed, pursuant to this section except at the
lessor's liability, until a special administrator, an administrator or executor qualifies and
makes claim to the contents.

History: 1953 Comp., 8 48-22-14, enacted by Laws 1963, ch. 305, § 14.
ANNOTATIONS

Cross references. — For appointment of personal representative of an estate, see 45-
3-103 NMSA 1978.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 486 to 492.

9 C.J.S. Banks and Banking, § 79.

58-1-15. Adverse claims to contents of safe deposit box.

A. An adverse claim to the contents of a safe deposit box, or to property held in
safekeeping, is not sufficient to require the lessor to deny access to its lessee unless:

(1) the lessor is directed to do so by a court order issued in an action in which
the lessee is served with process and named as a party by a name which identifies him
with the name in which the safe deposit box is leased or the property held; or

(2)  the safe deposit box is leased or the property is held in the name of a
lessee with the addition of words indicating that the contents or property are held in a
fiduciary capacity, and the adverse claim is supported by an affidavit stating facts
disclosing that it is made by or on behalf of a beneficiary and that there is a reason to
believe that the fiduciary may misappropriate the trust property.

B. A claim is also adverse where one of several lessees claims, contrary to the
terms of the lease, an exclusive right of access, or where one or more persons claim a
right of access as agents or officers of a lessee to the exclusion of others as agents or
officers, or where it is claimed that a lessee is the same person as one using another
name.

History: 1953 Comp., 8 48-22-15, enacted by Laws 1963, ch. 305, § 15.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 506.

Bank's or safe deposit company's liability for denying access to box, 4 A.L.R.3d 1462.

58-1-16. Special remedies for nonpayment of rent.

A. If the rental due on a safe deposit box has not been paid for six months, the
lessor may send a notice by certified or registered mail to the last known address of the
lessee stating that the safe deposit box will be opened and its contents stored at the
expense of the lessee unless payment of the rental is made within thirty days. If the
rental is not paid within thirty days from the mailing of the notice, the box may be
opened in the presence of an officer of the lessor and of a notary public who is not a
director, officer, employee or stockholder of the lessor. The contents shall be sealed in a
package by the notary public who shall write on the outside the name of the lessee and
the date of the opening. The notary public shall execute a certificate reciting the name
of the lessee, the date of the opening of the box and a list of its contents. The certificate
shall be included in the package and a copy of the certificate shall be sent by registered



mail to the last known address of the lessee. The package shall then be placed in the
general vaults of the lessor at a rental not exceeding the rental previously charged for
the box.

B. If the contents of the box are not claimed within the time prescribed by the
Uniform Disposition of Unclaimed Property Act, they shall be disposed of as provided
therein. Upon a sale of such contents by the state treasurer, the lessor shall be
reimbursed for the accrued rental and storage charges from the proceeds of the sale.

History: 1953 Comp., 8 48-22-16, enacted by Laws 1963, ch. 305, § 16; 1975, ch. 330,
g8 11.

ANNOTATIONS
Compiler's notes. — The Uniform Disposition of Unclaimed Property Act, referred to in
Subsection B, was compiled as Chapter 7, Article 8 NMSA 1978 before being repealed
in 1997. For present law, see Uniform Unclaimed Property Act, 7-8A-1 NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 486 to 492.

93 C.J.S. Warehousemen and Safe Depositaries § 71.

58-1-17. Qualification and fiduciary powers.

No state bank shall act as fiduciary unless it is authorized by its articles of
incorporation and has a permit from the commissioner [director of the financial
institutions division of the regulation and licensing department]. The commissioner
[director] shall not grant the permit unless he finds:

A. the bank has not less than five hundred thousand dollars ($500,000) capital and
surplus;

B. the bank is in a sound financial condition and operated in a prudent and
businesslike manner; and

C. qualified personnel are available to handle trust matters.

History: 1953 Comp., 8 48-22-17, enacted by Laws 1963, ch. 305, § 17; 1975, ch. 330,
§12.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For director of financial institutions, see 9-16-4 NMSA 1978



Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 303 to 307.
Interest or profits: liability for interest or profits on funds of estate deposited in bank or
trust company which is itself executor, administrator, trustee or guardian, or in which
executor, etc., is interested, 88 A.L.R. 205.

Dealings between bank or trust company and itself acting as executor, administrator or
trustee, 112 A.L.R. 780.

Duty and obligation assumed by trust company or other person to which will is delivered
for safekeeping, 141 A.L.R. 1277.

9 C.J.S. Banks and Banking 8§ 230, 231.

58-1-18. Fiduciary bond or oath excused.

No oath or bond shall be required of a bank to qualify upon appointment as a
fiduciary, unless the instrument creating a fiduciary position expressly otherwise
provides.

History: 1953 Comp., 8§ 48-22-18, enacted by Laws 1963, ch. 305, § 18.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 304.

9 C.J.S. Banks and Banking 8§ 8, 9.

58-1-19. Identification and segregation of fiduciary assets;
iInvestment and deposit of cash.

A state bank holding any asset as a fiduciary shall:

A. segregate all such assets from any other assets of the bank and from the assets
of other trusts, except as may be permitted by the Uniform Common Trust Fund Act [46-
1-13 to 46-1-16 NMSA 1978] or by other provisions of law or by the writing creating the
trust; and

B. record such assets in a separate set of books maintained for fiduciary activities.
History: 1953 Comp., 8 48-22-19, enacted by Laws 1963, ch. 305, § 19.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 817.



9 C.J.S. Banks and Banking 88§ 271, 287, 289.

58-1-20. Reserves against deposits.

A. A state bank shall maintain such reserves against deposits as may be required
by the director or, if the state bank is a member of the federal reserve system, by the
Federal Reserve Act or by the board of governors of the federal reserve system.

B. The reserve fund shall consist of legal tender on hand on the premises of the
state bank and money due on demand from a federal reserve bank or other bank
approved as a reserve depository by the director, in such amount as the director may
prescribe, but shall not exceed at any time the reserve requirement ratios promulgated
by the board of governors of the federal reserve system for national banks.

C. A state bank may invest up to fifty percent of the required cash reserves in direct
obligations of the United States government, provided such are limited to not more than
one hundred days maturity free from encumbrance or pledge.

History: 1953 Comp., § 48-22-20, enacted by Laws 1963, ch. 305, § 20; 1975, ch. 330,
§ 13; 1983, ch. 53, § 1; 1989, ch. 209, § 2.

ANNOTATIONS

Cross references. — For the Federal Reserve Act referred to in Subsection A, see 12
U.S.C. § 221 et seq.

Law reviews. — For student symposium, "Constitutional Revision - State Aid to Private
Enterprise in New Mexico," see 9 Nat. Resources J. 457 (1969).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 339, 419 to
427.

9 C.J.S. Banks and Banking 88 23, 740 et seq.

58-1-21. Loans.
A. A state bank may lend on the security of the personal obligation of the borrower.

B. A state bank may lend on the security of personal property but shall not make
any loan on the security of its own stock, of stock of another bank where the borrower
owns, controls or holds with the power to vote ten percent or more of the outstanding
voting securities of both that bank and the lending bank or of its obligation subordinate
to deposits.

C. As used in this subsection, "improved farm land” means any land used for crop
or livestock production. A state bank may make real estate loans secured by liens upon



unimproved real estate, upon improved real estate, including improved farmland and
improved business and residential properties, and upon real estate to be improved by a
building to be constructed or in the process of construction in an amount that when
added to the amount unpaid upon prior mortgages, liens and encumbrances, if any,
upon the real estate does not exceed the respective proportions of appraised value as
provided in this section. A loan secured by real estate within the meaning of this section
shall be in the form of an obligation secured by a mortgage, trust deed or other
instrument, which shall constitute a lien on real estate in fee or under such rules and
regulations as may be prescribed by the director, on a leasehold under a lease that
does not expire for at least ten years beyond the maturity date of both and a state bank
may purchase or sell obligations so secured in whole or in part. The amount of any such
loan made shall not exceed sixty-six and two-thirds percent of the appraised value if the
real estate is unimproved; eighty percent of the appraised value if the real estate is
improved farmland or is improved by off-site improvements such as streets, water,
sewers or other utilities; seventy-five percent of the appraised value if the real estate is
in the process of being improved by a building to be constructed or in the process of
construction; or ninety percent of the appraised value if the real estate is improved by a
building. If any such loan exceeds sixty-six and two-thirds percent of the appraised
value of the real estate or if the real estate is improved with a one- to four-family
dwelling, installment payments shall be required that are sufficient to amortize the entire
principal of the loan within a period of not more than thirty years. However:

(1) the limitations and restrictions set forth in this subsection shall not prevent
the renewal or extension of loans and shall not apply to real estate loans that are
guaranteed or insured by the United States or an agency thereof or by a state or agency
or instrumentality thereof; and

(2) loans that are guaranteed or insured as described in Paragraph (1) of this
subsection shall not be taken into account in determining the amount of real estate
loans that a state bank may make in relation to its capital and surplus or its time and
savings deposits or in determining the amount of real estate loans secured by other
than first liens. Where the collateral for a loan consists partly of real estate and partly of
other security, only the amount by which the loan exceeds the value as collateral of
such other security shall be considered a loan upon the security of real estate. In no
event shall a loan be considered as a real estate loan where there is a valid and binding
agreement that is entered into by a financially responsible lender or other party directly
with the bank that is either for the benefit of or has been assigned to the bank and
pursuant to which agreement the lender or other party is required to advance to the
bank within sixty months from the date of the making of the loan the full amount of the
loan to be made by the bank upon the security of real estate. The amount unpaid upon
any real estate loan secured by other than a first lien, when added to the amount unpaid
upon prior mortgages, liens and encumbrances, shall not exceed in an aggregate sum
twenty percent of the amount of the capital stock of the bank paid in and unimpaired
plus twenty percent of the amount of its unimpaired surplus fund.



D. A state bank may make real estate loans secured by liens upon forest tracts that
are properly managed in all respects. The loans shall be in the form of an obligation
secured by mortgage, trust deed or other such instrument, and a state bank may
purchase or sell obligations so secured in whole or in part. The amount of any such
loan, when added to the amount unpaid upon prior mortgages, liens and
encumbrances, if any, shall not exceed sixty-six and two-thirds percent of the appraised
fair market value of the growing timber, lands and improvements thereon offered as
security. The loan shall be made upon such terms and conditions as to assure that at no
time shall the loan balance, when added to the amount unpaid upon prior mortgages,
liens and encumbrances, if any, exceed sixty-six and two-thirds percent of the original
appraised total value of the property then remaining. No such loan shall be made for a
longer term than three years, except that a loan may be made for a term not longer than
fifteen years if the loan is secured by an amortized mortgage, deed of trust or other
such instrument under the terms of which the installment payments are sufficient to
amortize the principal of the loan within a period of not more than fifteen years and at a
rate of at least six and two-thirds percent per year. All such loans secured by liens upon
forest tracts shall be included in the permissible aggregate of all real estate loans and,
when secured by other than first liens, in the permissible aggregate of all real estate
loans secured by other than first liens prescribed in Paragraph (2) of Subsection C of
this section, but no state bank shall make forest tract loans in an aggregate sum in
excess of fifty percent of its capital stock paid in and unimpaired plus fifty percent of its
unimpaired surplus fund.

E. Loans made to finance the construction of a building and having maturities of not
to exceed sixty months where there is a valid and binding agreement entered into by a
financially responsible lender or other party to advance the full amount of the bank's
loan upon completion of the building and loans made to finance the construction of
residential or farm buildings and having maturities of not to exceed forty-two months
may be considered as real estate loans if the loans qualify under this section, or such
loans may be classed as commercial loans whether or not secured by a mortgage or
similar lien on the real estate upon which the building is being constructed, at the option
of each state bank that may have an interest in the loan. No state bank shall invest in or
be liable on any such loans classed as commercial loans under this subsection in an
aggregate amount in excess of one hundred percent of its actually paid-in and
unimpaired capital plus one hundred percent of its unimpaired surplus fund.

F. Notes representing loans made pursuant to provisions of this section to finance
the construction of residential or farm buildings and having maturities of not to exceed
nine months shall be eligible for discount as commercial paper if accompanied by a
valid and binding agreement to advance the full amount of the loan upon the completion
of the building, entered into by an individual, partnership, association or corporation
acceptable to the discounting bank.

G. Loans made to any borrower where the bank looks for repayment by relying
primarily on the borrower's general credit standing and forecast of income, with or
without other security, or loans secured by an assignment of rents under a lease and



where the bank wishes to take a mortgage, deed of trust or other instrument upon real
estate, whether or not constituting a first lien, as a precaution against contingencies and
loans in which the small business administration cooperates through agreements to
participate in an immediate or deferred or guaranteed basis under the federal Small
Business Act shall not be considered as real estate loans within the meaning of this
section but shall be classed as commercial loans.

H. A state bank may make loans upon the security of real estate that do not comply
with the limitations and restrictions in this section if the total unpaid amount loaned,
exclusive of loans that subsequently comply with those limitations and restrictions, does
not exceed five percent of the amount that a state bank may invest in real estate loans.
The total unpaid amount so loaned shall be included in the aggregate sum that the bank
may invest in real estate loans.

I. Aloan made by a state bank as a noncomplying loan pursuant to Subsection H
of this section may be evidenced by a debt instrument and a security instrument
consisting of a mortgage, deed of trust or similar instrument that contain [contains] the
following provisions:

(1) either fixed rate or adjustable rate interest accrual on the debt;

(2)  an authorization for the borrower to make unscheduled payments to
reduce the principal amount of the loan without relieving the borrower from continuing to
make payments of installments in the amounts specified in the original debt and security
instruments;

(3) the frequency of unscheduled payments shall not exceed the frequency of
scheduled payments; and

(4)  authorization for the borrower to retrieve by withdrawal part or all of the
amount of an unscheduled payment previously made.

J. Loans made pursuant to this section shall be subject to such conditions and
limitations as the director may prescribe by rule or regulation.

History: 1953 Comp., § 48-22-21, enacted by Laws 1963, ch. 305, § 21; 1973, ch. 127,
8 1; 1975, ch. 330, § 14; 1997, ch. 23, § 2; 1998, ch. 40, § 1; 1999, ch. 213, § 2.

ANNOTATIONS

Cross references. — For the federal Small Business Act referenced in Subsection G,
see 15 U.S.C. § 631 et seq.

Bracketed material. — The bracketed word "contains" in Subsection | was inserted by
the compiler and is not part of the law.



The 1999 amendment, effective June 18, 1999, in Subsection C, added the first
sentence, inserted "on a leasehold under a lease that does not expire for at least ten
years beyond the maturity date of both" in the third sentence and "farmland or is
improved" in the fourth sentence; and made minor stylistic changes.

The 1998 amendment, effective May 20, 1998, in Subsections C and D, substituted "A"
for "Any"; deleted "heretofore made" following "of loans" in Paragraph C(1); in
Paragraph C(2), deleted "security" preceding "and partly”, deleted "either" following
"other party"”, and inserted "either" in the third sentence; deleted "or obligations"
preceding "secured by mortgage" in Subsection D; deleted "provided that" following "in
the loan" in Subsection E; substituted "pursuant to provisions of" for "under" near the
beginning of Subsection F; added Subsection | and redesignated former Subsection | as
Subsection J; and made minor stylistic changes throughout the section.

The 1997 amendment, effective July 1, 1997, deleted "of stock of a holding company of
which the bank is a part" following "security of its own stock” in Subsection B,
substituted "director” for "commissioner on a leasehold under a lease which does not
expire for at least ten years beyond maturity date of the loan" in the second sentence of
Subsection C, substituted "eighty percent of the appraised value" for "seventy-five
percent of the appraised value" in the third sentence of Subsection C, deleted "Except
as otherwise provided, no such bank shall make real estate loans in an aggregate sum
in excess of the amount of the capital stock of such bank paid in and unimpaired plus
the amount of its unimpaired surplus fund, or in excess of the amount of its time and
savings deposits, whichever is greater; provided, that" from the beginning of the second
sentence in Paragraph C(2), rewrote Subsection G so as to delete the (1) and (2)
designations and the references thereto, substituted "director” for "commissioner" in
Subsection I, and made stylistic changes throughout the section.

Law reviews. — For student symposium, "Constitutional Revision - State Aid to Private
Enterprise in New Mexico," see 9 Nat. Resources J. 457 (1969).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 683.
Power of banking corporation to loan money for others, 33 A.L.R. 597.

Liability of guarantor of obligations to bank as affected by limitation of amount which
bank may legally loan, 92 A.L.R. 341.

Financial statement by borrower as basis of loan or extension of credit, 104 A.L.R. 921.

Noncompliance by bank with statutory provisions relating to loans or discounts as
defense to recovery of loan or enforcement of its security, 125 A.L.R. 1512.

Recoverability of compensatory damages for mental anguish or emotional distress for
breach of contract to lend money, 52 A.L.R.4th 826.



Construction and application of 18 USCS § 215, punishing receipt or offering of
commissions or gifts by or to bank officer for procuring loans, 114 A.L.R. Fed. 487.

9 C.J.S. Banks and Banking 88 460 et seq., 466.

Restrictions on length of loan period. — There is no legislative prohibition against
the use of a variable interest rate clause on long term loans secured with realty. In the
case where an increase in interest is achieved by lengthening the maturity date of the
loan to allow more interest to be paid over the life of the loan, rather than by increasing
the monthly payments, there are certain restrictions as to the maximum length of the
loan period. 1976 Op. Att'y Gen. No. 76-22.

58-1-22. Investments.

A. In addition to other investments expressly authorized by the Banking Act, a state
bank may:

(1) purchase or discount obligations that satisfy the requirements of the
Banking Act for loans;

(2) purchase or discount obligations of the United States or a state of the
United States or bonds or debentures issued pursuant to the Federal Farm Loan Act, as
amended, and the Farm Credit Act of 1933, as amended,;

3) purchase or discount obligations in amounts not to exceed ten percent of
its capital and surplus for each of the following: the inter-American development bank,
the African development bank, the Asian development bank and the international bank
for reconstruction and redevelopment;

(4) purchase or discount obligations of a territory of the United States, a
subdivision or instrumentality of a state or territory of the United States or an authority
organized under either state law, an interstate compact or by substantially identical
legislation adopted by two or more states;

(5) purchase or discount obligations of a corporation chartered by the United
States or a state thereof doing business in the United States that are approved by the
director for investment;

(6) invest in industrial revenue bonds issued by the state or any of its political
subdivisions up to twenty percent of its capital and surplus for any one issue, with a total
in all such issues not to exceed fifty percent of its capital and surplus;

(7) invest an amount not exceeding twenty percent of its capital and surplus in
any one issue for revenue obligations issued to provide, enlarge or improve electric
power, gas, water, sewer facilities and other public facilities by any city or town located
in the state; and



(8) invest in any obligation in which a national bank is authorized to invest at
the time of making the investment, notwithstanding any provisions to the contrary in the
Banking Act.

B. A state bank authorized to exercise trust powers may invest an amount not
exceeding ten percent of its capital in the stock of a corporation owned entirely by banks
and exclusively engaged in a trust company business and maintaining its offices on the
premises used by the bank or another bank also owning part of its capital stock or
adjacent to the premises of any bank owning part of its stock.

C. A state bank may invest an amount not exceeding twenty-five percent of its
capital and surplus in the stock and obligations of a corporation owning the premises
occupied by the bank for the transaction of its business.

D. A state bank may purchase or sell without recourse against it any security upon
the order of a customer and for his account.

E. A state bank may invest an amount approved by the director in the stock of a
corporation owned entirely by banks and engaged in providing record-keeping services
using electronic or other similar machines.

F. A state bank may make an investment or conduct an activity the director
determines is a part of or is incidental to the business of banking notwithstanding any
provision to the contrary in the Banking Act.

History: 1953 Comp., 8 48-22-22, enacted by Laws 1963, ch. 305, § 22; 1975, ch. 330,
§ 15; 1988, ch. 22, § 1; 1997, ch. 23, § 3.

ANNOTATIONS

The 1997 amendment, effective July 1, 1997, added Subsection F and made minor
stylistic changes in Paragraphs A(1) and (5).

Federal acts. — The Federal Farm Loan Act and the federal Farm Credit Act of 1933
appeared as 12 U.S.C. § 641 et seq.; those provisions were repealed or superseded in
1971. Current comparable provisions are 12 U.S.C. § 2001 et seq.

State chartered banks and savings and loan associations are permitted to invest
in mutual funds. 1987 Op. Att'y Gen. No. 87-04.

Mutual funds may not be pledged as collateral for depositions of public funds.
1987 Op. Att'y Gen. No. 87-04.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 157.



Liability of bank for losses incurred on loans or investments made on recommendation
of its officers or employees, 113 A.L.R. 246.

9 C.J.S. Banks and Banking § 184.
58-1-23. Acceptances.

A. A bank may accept:

(1) adraft which has not more than one hundred eighty days sight to run,
exclusive of days of grace, and is drawn to finance the purchase of goods, with maturity
in accordance with the original terms of purchase, or is secured by shipping documents
transferring or securing title to goods or by receipt of a licensed or bonded warehouse
or elevator transferring or securing title to readily marketable, nonperishable staples;
and

(2)  adraft which has no more than ninety days sight to run, exclusive of days
of grace, and is drawn by a bank outside the continental limits of the United States for
the purpose of furnishing dollar exchange for trade.

B. A bank may issue a letter of credit, but unless the authority conferred to draw
upon the bank or its correspondents is limited to such drafts as a bank is authorized by
this section to accept, the amount of the credit outstanding at any one time shall be
deemed to be a loan to the person for whose account the credit was issued.

History: 1953 Comp., § 48-22-23, enacted by Laws 1963, ch. 305, § 23; 1985, ch. 56, §
3.

ANNOTATIONS
Cross references. — For letters of credit, see Chapter 55, Article 5 NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §§ 577 to 586.
What amounts to acceptance extrinsic to check, 26 A.L.R. 312.

Duties of collecting bank with respect to presenting draft or bill of exchange for
acceptance, 39 A.L.R.2d 1296.

9 C.J.S. Banks and Banking 8§ 204, 219, 238 et seq., 405.

58-1-24. Diversification of loans and investments.

A. A state bank shall not extend credit directly by means of discount notes, issuance
of letters of credit, acceptance of drafts or otherwise, or purchase any bond, note, bill of
exchange or any evidence of indebtedness, when by reason of such extension of credit



or purchase, the totals of the obligations so acquired that are held by the state bank will
exceed:

(1) sixty percent of total deposits or seventy-five percent of savings,
whichever is greater, for obligations secured by real estate, together with the current
market value of any real estate owned by the bank and not used in its banking
business; or

(2) thirty-five percent of capital and surplus for obligations of the same obligor.

B. The limitations of Paragraph (2) of Subsection A of this section shall not apply to
loans and investments otherwise authorized by the Banking Act if the obligations are:

(1) obligations of the United States, general obligations of a state or a political
subdivision thereof or of a federal reserve bank;

(2)  secured as to principal and interest by the guarantee, insurance or other
like commitment of the United States, an agency of the United States or a federal
reserve bank, whether the commitment provides for payment in cash or in obligations of
the United States;

(3)  secured by obligations of the United States, a state or a political
subdivision thereof having a value of one hundred percent of the amount thereof;

4) upon notes or drafts having a maturity of not more than twelve months
exclusive of days of grace, drawn in good faith against actually existing values and
secured by an instrument transferring or securing title to goods in process of shipment
or to livestock, or creating a lien on livestock to the amount of the value of the security,
but the limitation on such obligations shall be thirty percent of capital and surplus;

(5) upon notes or drafts secured by trust receipts, shipping documents or
receipts of a licensed or bonded warehouse or elevator transferring or securing title to
readily marketable, nonperishable staples to the amount of eighty percent of the value
of the security, and this exemption shall not apply:

(a) unless the staples are insured, if it is customary to insure them; or

(b) for more than ten months to obligations of the same obligor arising from
the same transaction or secured by the same staples;

(6) secured by the assignment of accounts receivable to the extent of eighty
percent of the amount of such accounts not overdue, but the limitation of these
obligations shall be thirty percent of capital and surplus;

(7) those arising out of the daily transaction of the business of any
clearinghouse association; or



(8) obligations that are fully secured by a pledge of a time certificate of
deposit issued by the same state-chartered bank in an amount equal to or exceeding
the amount of the obligation.

C. In calculating, for the purposes of this section, the obligations of a single obligor
or the obligations of a specified class, there shall be included:

(1) the direct liability of the maker; the amount of a loan made to a corporation
to the extent that the proceeds of the loan directly or indirectly are to be loaned to the
individual;

(2) in the case of obligations of a partnership or association, the obligations of
each general partner or of each member of the association; the amount of a loan made
to a corporation to the extent that the proceeds of the loan directly or indirectly are to be
loaned to the partnership or association;

3) in the case of obligations of a general partner or a member of an
association, the obligations of the partnership or association;

(4) inthe case of obligations of a corporation, the obligations of any
subsidiaries in which it owns, directly or indirectly, a majority of the outstanding voting
stock;

(5) in the case of obligations of a corporation, the amount of a loan made to
any other person to the extent that the proceeds of the loan directly or indirectly are to
be:

(a) loaned to the corporation;

(b) used for the acquisition from the corporation of any securities issued by
the corporation, other than securities acquired by an underwriter for public offering; or

(c) transferred to the corporation without fair and adequate consideration; and

(6) the discharge of an equivalent amount of debt previously incurred in good
faith or value shall be deemed fair and adequate consideration.

History: 1953 Comp., 8 48-22-24, enacted by Laws 1963, ch. 305, § 24; 1975, ch. 330,
§ 16; 1983, ch. 102, § 1; 1999, ch. 213, § 3; 2005, ch. 90, § 1.

ANNOTATIONS
The 2005 amendment, effective June 17, 2005, changes the percentage in Subsection

A(2) of capital and surplus for obligations of the same obligor from twenty percent to
thirty-five percent.



The 1999 amendment, effective June 18, 1999, substituted "sixty percent" for "thirty
percent" at the beginning of Paragraph A(1) and made minor stylistic changes.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Powers of banking corporation to loan
money for others, 33 A.L.R. 597.

Bad loans, liability of bank directors for losses on, 45 A.L.R. 678, 77 A.L.R. 543, 11
A.L.R. Fed. 606.

Liability of bank for losses incurred on loans or investments made on recommendation
of its officers or employees, 113 A.L.R. 246.

Noncompliance by bank with statutory provisions relating to loans or discounts as
defense to recovery of loan or enforcement of its security, 125 A.L.R. 1512.

Rights and liabilities of bank paying or giving credit for personal check of own officer
whose account is not good, 171 A.L.R. 880.

9 C.J.S. Banks and Banking § 639.

58-1-25. Acquisition of property to satisfy or protect previous loan.

A state bank may take property of any kind to satisfy or protect a loan previously
made in good faith and in the ordinary course of business. Property acquired in
satisfaction of a loan shall be held subject to the limitations in this section.

A. Stock shall be sold within one hundred eighty days or such period as the director
may allow.

B. Real estate may be used in the banking business, subject to the conditions
prescribed by the Banking Act for property purchased for such use, or may be rented.
Real estate may be improved to facilitate its sale. Unless used in the banking business,
real estate shall be sold within five years or such period as the director may allow.

C. Other property, the acquisition of which is not otherwise authorized by the
Banking Act, shall be sold within one hundred eighty days or such longer period as the
director may allow.

D. The property shall be entered on the books at cost or fair market value,
whichever is less. Upon transfer to other real estate owned, fair value shall be
substantiated by a current appraisal prepared by an independent, qualified appraiser.
All instructions from the bank to the appraiser shall be in writing. The appraisal shall
recite all of the bank's instructions to the appraiser. If the property remains unsold, bank
records shall be documented reflecting the bank's diligent efforts to effect sale. On or
before each annual anniversary from the date of acquisition while the property remains



unsold, the bank shall obtain, from an independent qualified appraiser, a current
appraisal or, in letter form, certification that the fair market value has not declined.

E. The requirements for an appraisal upon transfer to other real estate owned,
subsequent annual anniversary appraisal or letter certification are waived if the entire
property is recorded at or below the lower of five percent of the bank's equity capital
exclusive of valuation reserves or seventy-five thousand dollars ($75,000). The director
may require an appraisal on a property of lesser value at his discretion.

F. For other real estate owned, recorded at or below two hundred fifty thousand
dollars ($250,000), the appraisal requirements prescribed will be waived at the option of
the bank if the original book value of the property is charged off at a rate of ten percent
for the first year, fifteen percent for the second year, twenty percent for the third year,
twenty-five percent for the fourth year and thirty percent for the fifth year.

History: 1953 Comp., § 48-22-25, enacted by Laws 1963, ch. 305, § 25; 1975, ch. 330,
§ 17; 1989, ch. 209, § 3; 1999, ch. 213, § 4.

ANNOTATIONS
The 1999 amendment, effective June 18, 1999, deleted "additional” preceding "period"
in Subsection A and "longer" preceding "period” in the second sentence in Subsection
B; added Subsections E and F; and made minor stylistic changes.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 280, 281.
Power of bank officer respecting security or collateral held by bank, 11 A.L.R.2d 1305.

9 C.J.S. Banks and Banking § 242.

58-1-26. Acquisition of banking premises and equipment.

A. A state bank may acquire real estate and equipment and improve real estate to
be used in the transaction of its business and may rent to others any space so acquired
in a building in excess of actual need. Unless a larger investment is authorized by the
commissioner [director of the financial institutions division of the regulation and licensing
department], no bank shall invest:

Q) more than sixty percent of capital and surplus in land, building and
equipment (other than safe deposit equipment); nor

(2) more than ten percent of capital and surplus, in addition to the above, in
safe deposit equipment.



B. A state bank may become the owner and lessor of personal property acquired
upon the specific request and for the use of a customer and may incur such additional
obligations as may be incident to becoming an owner and lessor of such property.

History: 1953 Comp., 8 48-22-26, enacted by Laws 1963, ch. 305, § 26; 1975, ch. 330,
§ 18.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 279.

9 C.J.S. Banks and Banking § 237.

58-1-27. Sale of assets in ordinary course.

A bank may sell any asset in the ordinary course of business, or with the approval of
the commissioner [director of the financial institutions division of the regulation and
licensing department] in any other circumstance, but the sale of all or substantially all of
the assets of a bank or of a department thereof is governed by Section 58-4-9 NMSA
1978.

History: 1953 Comp., 8 48-22-27, enacted by Laws 1963, ch. 305, § 27.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For director of financial institutions, see 9-16-4 NMSA 1978.

58-1-28. Borrowing.

A state bank may borrow money and issue evidence of indebtedness for a loan for
temporary purposes in an amount not exceeding its capital and surplus or in such larger
amount or for such other purposes as the commissioner [director of the financial
institutions division of the regulation and licensing department] approves.

History: 1953 Comp., 8§ 48-22-28, enacted by Laws 1963, ch. 305, § 28.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8§ 289, 290.

9 C.J.S. Banks and Banking § 243.
58-1-29. Issuance of capital debentures or notes.

A. After obtaining approval of the commissioner [director of the financial institutions
division of the regulation and licensing department] and the approval of the stockholders
owning two-thirds of the issued and outstanding shares of stock of the bank entitled to
vote, a bank may issue and sell its capital debentures or notes. Capital debentures or
notes may be converted into shares of common or preferred stock in accordance with
the provisions of the debentures or notes and under any terms or conditions prescribed
or approved by the commissioner [director]. The principal amount of any capital
debentures or notes outstanding at any time shall not exceed an amount equal to the
sum of one hundred percent of the banks' [bank's] unimpaired paid-in capital stock and
fifty percent of its unimpaired surplus fund.

B. Capital debentures or notes are an unsecured indebtedness of the bank and are
subordinate to the claims of depositors and all other creditors of the bank, regardless of
whether the claims of the depositors or other creditors arose before or after the
issuance of the capital debentures or notes. In the event of liquidation of the bank, all
depositors and other creditors of the bank are entitled to be paid in full before any
payment is made of principal or interest on the outstanding capital debentures or notes.
After payment to depositors and creditors, capital debentures or notes shall be paid pro
rata regardless of the date of their issuance. No payment of the principal of outstanding
capital debentures or notes shall be made unless, after the payment, the aggregate of
the capital, surplus, undivided profits and capital debentures or notes then outstanding
is equal to the aggregate of the foregoing items immediately after the original issue of
the capital debentures or notes. Convertible debentures or notes may be issued without
offering them to the existing stockholders of the bank if it is so provided in the articles of
incorporation of the bank on its organization, or by later amendment to these articles.

C. The amounts of outstanding capital debentures or notes legally issued by any
bank shall be treated as capital for the purpose of computing the loan limits prescribed
in Section 58-1-24 NMSA 1978 and for determining the amount of money a state bank
may borrow for temporary purposes as provided in Section 58-1-28 NMSA 1978, and
for computing the amount that may be invested in banking premises under the
provisions of Section 58-1-26 NMSA 1978.

History: 1953 Comp., 8 48-22-28.1, enacted by Laws 1965, ch. 23, § 1; 1969, ch. 253,
§ 1.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.



Cross references. — For director of financial institutions, see 9-16-4 NMSA 1978.

Purpose of section is to provide restrictions on the accumulation of debt capital by a
banking institution. 1979 Op. Att'y Gen. No. 79-06.

Limited right to issue preferred stock. — A bank chartered under the provisions of
the New Mexico Banking Act may only issue preferred stock upon conversion of capital
notes or debentures pursuant to this section. 1979 Op. Att'y Gen. No. 79-06.

Subsection A authorizes a state-chartered bank to issue preferred stock only in the
circumstance of a conversion of a note or capital debenture of the bank, and then only
under the terms and conditions prescribed by the director of the financial institutions
division. It does not create a general grant of authority for state-chartered banks to issue
preferred stock as a means of raising equity capital for the institution. 1979 Op. Att'y
Gen. No. 79-06.

Capital debentures, notes not "capital stock". — Even though Subsection C of this
section provides that capital debentures or notes may be treated as "capital” for the
purposes of computing the loan limit as prescribed by Section 58-1-24 NMSA 1978,
these debentures or notes are actually an indebtedness of the banks unless and until
they are converted into shares of common or preferred stock. Since they represent
indebtedness they are not capital stock within the meaning of Section 6-10-36 NMSA
1978. 1966 Op. Att'y Gen. No. 66-39 (rendered under prior law).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 321.

Statutory added liability of holders of bank stock or other corporate stock the issue of
which was ultra vires, invalid, or irregular, 86 A.L.R. 816.

9 C.J.S. Banks and Banking § 240.

58-1-30. Pledge of assets.

A bank may pledge its assets to:

A. enable it to act as agent for the sale of obligations of the United States;

B. secure borrowed funds; or

C. secure deposits when the depositor is required to obtain such security by the
laws of the United States, the terms of any interstate compact or by the laws of any
state.

History: 1953 Comp., 8§ 48-22-29, enacted by Laws 1963, ch. 305, § 29.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 419 to 422.

Power of bank to pledge assets to secure general depositors, 65 A.L.R. 1412, 87 A.L.R.
1456, 101 A.L.R. 515, 112 A.L.R. 483.

9 C.J.S. Banks and Banking § 243.

58-1-31. Endorsement and signature guaranty and unauthorized
assumption of liability.

A. A state bank may assume secondary liability as an endorser of a negotiable or
nonnegotiable instrument, which it owns or has received for collection. A state bank
may assume the liability of the guarantor of the genuineness of a signature.

B. Except as expressly permitted in the Banking Act, a state bank shall not assume
liability as an insurer or as a guarantor or indorser [endorser] of any security instrument
or obligation.

History: 1953 Comp., 8§ 48-22-30, enacted by Laws 1963, ch. 305, § 30.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 614, 634, 635.

Authority of officer or agent to bind corporation as guarantor or surety, 34 A.L.R.2d 290.

58-1-32. Director of the financial institutions division; appointment
and qualifications; salary.

Upon the effective date of the Commerce and Industry Department Act, the title of
the commissioner of banking shall be changed to the "director of the financial
institutions division". All powers and duties heretofore vested by law or otherwise in the
state bank examiner or commissioner of banking are hereby transferred to the director
of the financial institutions division and all statutory references to the state bank
examiner or commissioner of banking shall be construed to mean the director of the
financial institutions division. The director of the financial institutions division shall be
appointed by the secretary of the commerce and industry department by and with the
governor's approval and by and with the consent of the senate for a term of four years,
which term shall expire when his successor is duly appointed and qualified. He shall not
be interested as a stockholder in any bank, savings and loan association, small loan
licensee in this state or any corporation qualified or qualifying under Section 48-18-19.6
NMSA 1953, and shall be fully qualified to perform the duties of the office. The director



of the financial institutions division shall be the head of the financial institutions division
and its bureaus. The director of the financial institutions division may appoint an
examiner as deputy director to have all his powers and duties in the absence of the
director and may delegate such of his authority and duties to other examiners as he
sees fit.

History: 1953 Comp., 8§ 48-22-31, enacted by Laws 1963, ch. 305, § 31; 1971, ch. 81, §
1; 1971, ch. 234, § 2; 1977, ch. 245, § 120.

ANNOTATIONS

Cross references. — For appointment of director, see 9-16-6B(10), 9-16-7 NMSA
1978.

Compiler's notes. — Section 48-18-19.6, 1953 Comp., referred to in this section, was
repealed by Laws 1965, ch. 312, § 15. See now 58-13B-23 NMSA 1978 as to
registration by qualification.

Commerce and industry department. — Laws 1983, ch. 297, § 33, abolishes the
commerce and industry department, referred to in this section. Laws 1983, ch. 297, § 20
creates the regulation and licensing department with a financial institutions division.
Laws 1983, ch. 297, § 31, transfers the personnel, etc., of the financial institutions
division of the commerce and industry department to the financial institutions division of
the regulation and licensing department. See 9-16-4 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 17.

9 C.J.S. Banks and Banking § 10 et seq.

58-1-33. Oath of secrecy; surety bonds.

The director and all officers and employees of the division shall, before entering
upon the discharge of their duties, in addition to any oath required by the constitution of
New Mexico, take and subscribe an oath to keep secret all information acquired by
them in the discharge of their duties under the Banking Act except as may be otherwise
required by law. All employees of the division shall be covered under the surety bond
provided pursuant to the Surety Bond Act [10-2-13 to 10-2-16 NMSA 1978].

History: 1953 Comp., § 48-22-32, enacted by Laws 1963, ch. 305, § 32; 1995, ch. 190,
§7.

ANNOTATIONS

The 1995 amendment, effective June 16, 1995, rewrote this section to the extent that a
detailed comparison is impracticable.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8 82 to 98.

9 C.J.S. Banks and Banking § 103.
58-1-34. Powers of director.

A. In addition to other powers conferred by law, the director has power to:

(2) restrict the withdrawal of deposits from all or one or more state banks
where he finds that extraordinary circumstances make such restriction necessary for the
property protection of depositors in the affected institution;

(2)  authorize a state bank to:

(a) participate in a public agency created under the laws of this state or of the
United States the purpose of which is to afford advantages or safeguards to banks or to
depositors and to comply with all requirements and conditions imposed upon such
participants;

(b) engage in any banking activity in which insured depository institutions
subject to the jurisdiction of the federal government may be authorized by federal
legislation to engage, provided he finds state banks or their depositors may be injured
or liable to injury if the authorization is not given; and

(c) offer any product or service that is at the time authorized or permitted to
any insured depository institution, provided that powers conferred by this subparagraph
shall always be subject to the same limitations and restrictions that are applicable to the
insured depository institution offering the product or service;

(3)  order the holder of shares in a bank to refrain from voting the shares on
any matter if he finds that an order is necessary to protect the institution against
reckless, incompetent or careless management, to safeguard the funds of depositors or
to prevent the willful violation of the Banking Act or of any lawful rule or order issued
pursuant to that act, in which case the shares of such a holder shall not be counted in
determining the existence of a quorum or a percentage of the outstanding shares
necessary to take any corporate action; and

(4)  order any person to cease violating a provision of the Banking Act or a
lawful regulation issued pursuant to that act or to cease engaging in any unsound
banking practice.

B. The director may remove or suspend, for a period of not more than three years, a
director, trustee, officer or employee of a state bank who becomes ineligible to hold his
position or who, after receipt of an order to cease pursuant to Subsection A of this
section, violates the Banking Act or a lawful regulation or order issued pursuant to that
act or who is dishonest or who is reckless or grossly incompetent in the conduct of



banking business. It is unlawful for any such person after receipt of a removal or
suspension order to perform any duty or exercise any power of any state bank for a
period of three years or the period of suspension. A removal or suspension order shall
specify the grounds thereof, and a copy of the order shall be sent to the bank
concerned.

C. Notice and hearing shall be provided in advance of any action taken by the
director under the authority of this section. The notice shall specify the time and place of
the hearing.

D. The director has power to require a state bank to:
(2) maintain its records in accordance with standard banking practices;

(2)  observe generally recognized methods and standards which he may
prescribe for determining the value of various types of assets;

(3) charge off the whole or any part of an asset which cannot lawfully be held:;
(4)  write down an asset to its market value;

(5) file or record liens and other interests in property;

(6)  obtain a financial statement from a borrower;

(7)  obtain insurance against damage to real estate taken as security;

(8)  search or obtain insurance of the title to real estate taken as security; and

(9) maintain adequate insurance against such other risks as the director may
determine to be necessary and appropriate for the protection of depositors and the
public.

E. The director has the power to subpoena witnesses, compel their attendance,
require the production of evidence, administer an oath and examine any person under
oath in connection with any subject relating to duty imposed upon or a power vested in
the director. These powers shall be enforced by the district court of the district in which
the hearing is held.

F. The director may, on petition of any interested person and after hearing, issue a
declaratory order with respect to the applicability of the Banking Act or a rule issued
pursuant to that act to any person, property or state of facts. The order shall bind the
director and all parties to the proceeding on the state of facts declared unless it is
modified or reversed by a court. A declaratory order may be reviewed and enforced in
the same manner as other orders of the director, but the refusal to issue a declaratory
order shall be reviewable.



G. No person shall be subjected to any civil or criminal liability for any act or
ommission [omission] to act in good faith in reliance upon an existing order, regulation
or definition of the director, notwithstanding a subsequent decision by a court
invalidating the order, regulation or definition.

History: 1953 Comp., 8§ 48-22-33, enacted by Laws 1963, ch. 305, § 33; 1999, ch. 213,
§5.

ANNOTATIONS

Cross references. — For examination of federal reserve banks, see 58-5-10 NMSA
1978.

For director of financial institutions, see 9-16-4 NMSA 1978.
For Trust Company Act, see 58-9-1 NMSA 1978.
For Residential Home Loan Act, see 56-8-22 NMSA 1978.

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

The 1999 amendment, effective June 18, 1999, substituted "director" for
"commissioner" throughout the section; in Paragraph A(2) substituted "insured
depository institutions" for "banks" in Subparagraph (b) and added Subparagraph (c);
and made minor stylistic changes.

Law reviews. — For article, "New Mexico Restraint of Trade Statutes - A Legislative
Proposal,” see 9 N.M.L. Rev. 1 (1978-79).

Am. Jur. 2d, A.L.R. and C.J.S. references. — Bank's liability, under state law, for
disclosing financial information concerning depositor or customer, 81 A.L.R.4th 377.

9 C.J.S. Banks and Banking 88 8, 9.

58-1-35. Employees [Examiners] and clerks; designation of deputy.

The commissioner [director of the financial institutions division of the regulation and
licensing department] may appoint and employ such examiners and clerks as the
business of his office may require and as may be provided for by law at such salaries,
payable out of the salary fund, as may be provided by law. In the event the business of
the office shall require, the commissioner [director] may designate one or more of the
examiners to act as his deputy with all the powers herein conferred upon the
commissioner [director].

History: 1953 Comp., 8§ 48-22-33.1, enacted by Laws 1975, ch. 330, § 19.



ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.

9 C.J.S. Banks and Banking § 10 et seq.

58-1-36. Seal of the director.

The director shall have a seal of office containing the words "Director of the Financial
Institutions Division of the Regulation and Licensing Department”, in the form of a circle
and containing the word "Seal" within the circle.

History: 1953 Comp., 8§ 48-22-33.2, enacted by Laws 1975, ch. 330, § 20; 1977, ch.
245, 8 121; 1991, ch. 120, § 1.

ANNOTATIONS

The 1991 amendment, effective June 14, 1991, deleted "of the financial institutions
division" preceding "shall have", substituted "Regulation and Licensing Department" for
"Commerce and Industry Department", and inserted "containing".

58-1-37. Office of the commissioner [director]; delegation of
powers.

The commissioner [director of the financial institutions division of the regulation and
licensing department] shall maintain an office at the state capitol in Santa Fe. He may
delegate to his deputies such of his powers and authorities as he may see fit, and such
deputy or deputies shall have and exercise only the powers and authorities so
delegated.

History: 1953 Comp., 8 48-22-33.3, enacted by Laws 1975, ch. 330, § 21.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

58-1-38. Divulging information prohibited; exchange of information
with United States; violation a misdemeanor.

Neither the commissioner [director of the financial institutions division of the
regulation and licensing department], nor his deputies or employees, nor the state



corporation commission [public regulation commission], nor any member thereof, nor
any deputy, clerk or employee in its office shall divulge any information acquired by
them in the discharge of their duties, except insofar as the same may be rendered
necessary by law. The commissioner [director] may exchange information as to the
conditions of banks with the United States comptroller of the currency, federal deposit
insurance corporation, federal reserve banks, and banking departments of other states.
Anyone who violates the provisions of this section shall be deemed guilty of a
misdemeanor.

History: 1953 Comp., 8§ 48-22-33.4, enacted by Laws 1975, ch. 330, § 22.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, 8§ 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.

Cross references. — For director of financial institutions, see 9-16-4 NMSA 1978.
For penalty for misdemeanor, see 31-18-13 and 31-19-1 NMSA 1978.

Furnishing information to state treasurer prohibited. — The financial institutions
division is prohibited from furnishing information on the financial condition of New
Mexico financial institutions to the state treasurer, absent express statutory
authorization for such release. 1979 Op. Att'y Gen. No. 79-22.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.

Use or publication of reports of, or information obtained by, bank examiners, as affected
by their alleged confidential character, 123 A.L.R. 1278.

Rights and remedies of financial institution customer in relation to subpoena duces
tecum exception to general prohibitions of state right to financial privacy statute, 43
A.L.R.4th 1157.

Bank's liability, under state law, for disclosing financial information concerning depositor
or customer, 81 A.L.R.4th 377.

9 C.J.S. Banks and Banking 8§ 10 et seq., 31.

58-1-39. Bank records; prescribing manner of keeping.



A. The director has the power to require banks under his supervision to keep their
records in such manner and form that they will at all times reflect the true condition of
the bank and permit it to be readily and thoroughly audited.

B. Every state bank shall retain its business records for such periods as are or may
be prescribed by or in accordance with the provisions of this section.

C. Each state bank shall retain permanently the minute books of meetings of its
stockholders and directors, its capital stock ledger and capital stock certificate ledger or
stubs, its general ledger, its daily statements of condition, its general journal, its
investment ledger, its copies of bank examination reports and all records which the
director in accordance with the provisions of this section requires to be retained
permanently.

D. All other bank records shall be retained for such periods as the director in
accordance with the provisions of this section prescribes.

E. The director shall from time to time issue regulations classifying all records kept
by the state banks and prescribing the period for which records of each class shall be
retained. Periods may be permanent or for a lesser term of years. Regulations may from
time to time be amended or repealed. Prior to issuing any such regulation, the director
shall consider:

(1) actions at law and administrative proceedings in which the production of
bank records might be necessary or desirable;

(2)  state and federal statutes of limitation applicable to such actions or
proceedings;

(3) the availability of information contained in bank records from other
sources; and

(4)  such other matters as the director deems pertinent in order that his
regulations will require banks to retain their records for as short a period as is
commensurate with the interests of bank customers and shareholders and of the people
of this state in having bank records available.

F. Any state bank may dispose of any record which has been retained for the period
prescribed by or in accordance with the provisions of this section for retention of records
of its class and shall thereafter be under no duty to produce that record in any action or
proceeding.

G. Any state bank may cause any or all records at any time in its custody to be
converted into electronic images or be reproduced by the microphotographic process,
and an image or reproduction has the same force and effect as the original and may be
admitted in evidence equally with the original.



H. To the extent that they are not in contravention of any law of the United States,
the provisions of this section apply to all banks doing business in this state.

History: 1953 Comp., 8§ 48-22-33.5, enacted by Laws 1975, ch. 330, § 23; 1999, ch.
213, 8§ 6.

ANNOTATIONS
Cross references. — For meaning of director, see 58-1-3 NMSA 1978.

The 1999 amendment, effective June 18, 1999, substituted "director" for
"commissioner" throughout the section; inserted "converted into electronic images or
be" and "an image or" in Subsection G; and made minor stylistic changes.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.

Rights and remedies of financial institution customer in relation to subpoena duces
tecum exception to general prohibitions of state right to financial privacy statute, 43
A.L.R.4th 1157.

9 C.J.S. Banks and Banking 88 27, 116.

58-1-40. Reports of condition; special reports; failure to make;
penalty.

Every bank shall make and file with the director reports not to exceed five in number
during the calendar year, according to the form that may be prescribed by the director,
verified by the oath of the president or cashier of incorporated banks and attested by the
signature of three or more directors. Each such report shall exhibit in detail and as may
be required by the director the resources and liabilities of the bank at the close of
business on a day past to be specified by the director in writing, the days past to be the
days named by the comptroller of the currency in his official calls for reports of national
banks. When the calls of the comptroller are less than five in number, the director may
make additional calls on such dates as he deems advisable. The reports shall be
transmitted to the director within thirty days after the call of the director. The director has
power to call for special reports from any particular bank whenever, in his judgment,
they are necessary to a full and complete understanding and knowledge of its condition.
The reports required by and filed pursuant to this section shall be in lieu of all others
required by law from banks. Every bank failing to comply with the provisions of this
section shall pay to the director a penalty of fifty dollars ($50.00) for each day's delay.

History: 1953 Comp., 8§ 48-22-33.6, enacted by Laws 1975, ch. 330, § 24; 1983, ch. 83,
§ 1; 1989, ch. 209, § 4; 1991, ch. 120, § 2; 1995, ch. 190, § 8.

ANNOTATIONS



Cross references. — For meaning of director, see 58-1-3 NMSA 1978.

The 1995 amendment, effective June 16, 1995, deleted "publication” following
"condition” in the section heading, substituted "that" for "which" in the first sentence,
deleted "and the substance of the reports shall be published by the bank in such form
as may be prescribed by the director in a newspaper of general circulation printed in the
city or town where the bank is located or, if there is no newspaper of general circulation
printed in the city or town, in the newspaper of general circulation published nearest to
the city or town within New Mexico" from the end of the fourth sentence, deleted the
former fifth sentence which read, "Proof of the publication shall be filed with the director
within thirty days from the date of the call and in such form as the director may
prescribe”, and deleted "but no such special report or any summary of the report shall
be required to be published” from the end of the fifth sentence.

The 1991 amendment, effective June 14, 1991, in the first sentence, substituted "the
director, verified by the oath of the president or cashier" for "him verified by the oath of
the president or vice president and cashier or secretary”, in the fourth sentence,
substituted "thirty days after the call of the director, and the substance of the reports" for
"twenty days after the call of the director therefor, and the substance thereof”, and in the
sixth sentence, substituted "or any summary of the report” for "nor any summary
thereof".

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.

9 C.J.S. Banks and Banking 88 27, 122 et seq., 227 et seq., 481.
58-1-41. Supervision fees.

A. Each state bank shall annually pay to the director a supervision fee. The amount
of the supervision fee paid by each state bank is computed as follows, based upon
assets as of December 31:

If the bank's assgsr;?nent
total assets are— s
Over— But not over— This amount— Plus— Ofo(?/)((acrfsS
(Thousand) (Thousand)
(Thousand)
—0- 30,000 —0- .000210 —0-

30,000 60,000 6,300 .000182 30,000

60,000 100,000 11,745 .000168 60,000
100,000 150,000 18,465 .000158 100,000
150,000 200,000 26,340 .000147 150,000

200,000 33,690 .000143 200,000.



B. The fee shall be paid on or before the March 1 following the asset computation.
For failure to pay the supervision fee when due, unless excused for cause by the
director, the bank shall pay to the division one hundred dollars ($100) for every day of
its delinquency.

C. The director may proscribe lower supervision fees by regulation. In determining
the amounts of the lower fees, the director may use criteria other than total assets of
banks.

History: Laws 1985, ch. 30, 8 1; 1989, ch. 209, 8§ 5; 1997, ch. 23, § 4.
ANNOTATIONS

The 1997 amendment, effective July 1, 1997, deleted "financial institutions" preceding
"division" in the second sentence of Subsection B, and added Subsection C.

Prior History. — In 1985, former section 58-1-41 NMSA 1978 was repealed and re-
enacted by Laws 1985, Chapter 3, Section 1. For prior history, see 1953 Comp., § 48-
22-33.7, enacted by Laws 1975, ch. 330, § 25.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 19.

9 C.J.S. Banks and Banking § 10 et seq.

58-1-41.1. Trust department examination; fees.

At least once in each calendar year, the director of the financial institutions division
of the regulation and licensing department shall cause to be examined the condition of
the trust department of each state bank exercising trust powers. A report of examination
shall be sent to the board of directors of the bank of which the trust department has
been examined. There shall be paid to the director for each trust department
examination a fee at the rate of one hundred fifty dollars ($150) per day, or fraction
thereof, for each authorized representative engaged in the examination.

History: 1978 Comp., 8 58-1-41.1, enacted by Laws 1985, ch. 30, § 2.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8§ 10 et
seq.

58-1-41.2. Additional examinations.
Whenever a bank is examined more than once in any calendar year as provided in

Section 58-1-46 NMSA 1978, the bank shall pay to the financial institutions division of
the regulation and licensing department an amount determined by the director to be



sufficient to reimburse the division for its actual expenses in conducting the
examination.

History: 1978 Comp., § 58-1-41.2, enacted by Laws 1985, ch. 30, § 3.

58-1-42. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 213, § 10 repeals 58-1-42 NMSA 1978, as enacted by
Laws 1975, ch. 330, § 26, relating to fees for filing reports and certificates, effective
June 18, 1999. For provisions of former section, see the 1998 NMSA 1978 on
NMOneSource.com.

58-1-43. Fees and penalties; disposition.

The director shall keep a record of all fees and penalties collected by him and all
expenses of his office. At the end of each month, unless otherwise provided by law, he
shall turn over to the state treasurer all money collected during the month, together with
a verified statement showing when and from what source the money was collected. The
state treasurer shall deposit and transfer the money as provided in Section 9-16-14
NMSA 1978.

History: 1953 Comp., § 48-22-33.9, enacted by Laws 1975, ch. 330, § 27; 1987, ch.
298, § 2.

58-1-44. Copies of reports and records; evidence; fees.

Copies of all reports and records concerning banks and banking filed in the office of
the commissioner [director of the financial institutions division of the regulation and
licensing department] or in the office of the state corporation commission [public
regulation commission], certified by them or either of them, under the seal of office, shall
be received in evidence in all action [actions] with like effect as the original thereof, and
the commissioner [director] shall charge and collect such fees for said copies as are
charged for similar papers by the state corporation commission.

History: 1953 Comp., 8§ 48-22-33.10, enacted by Laws 1975, ch. 330, § 28.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, § 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.



Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 216, 266.

9 C.J.S. Banks and Banking § 478.
58-1-45. Court review.

Any person aggrieved and directly affected by an order of the director may appeal to
the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978.

History: 1953 Comp., 8 48-22-34, enacted by Laws 1963, ch. 305, 8§ 34; 1998, ch. 55, §
52; 1999, ch. 265, § 55.

ANNOTATIONS

Cross references. — For procedures governing statutory appeals from administration
decisions or orders, see Rule 1-074 NMRA.

Compiler's notes. — For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995).

The 1999 amendment, effective July 1, 1999, substituted "Section 39-3-1.1" for
"Section 12-8A-1".

The 1998 amendment, effective September 1, 1998, rewrote this section.

Rejection of application for permission to file corporate papers appealable. —
Appellee's rejection of appellants' application under Section 48-22-45 NMSA 1978 (how
Section 58-1-57 NMSA 1978) was an order within the ambit of this section and
appellants were aggrieved and directly affected by it, since the rejection precluded
appellants from filing articles of incorporation with the corporation commission (now
public regulation commission) and obtaining the certificate of authority under Section
48-22-49 (now Section 58-1-61 A) NMSA 1978 which certificate is required before a
proposed state bank may perform any act other than perfect its organization. Therefore,
the action of appellee in rejecting appellants' application was appealable. Holladay v.
Upton, 1968-NMSC-044, 79 N.M. 1, 438 P.2d 885.

58-1-46. Examinations and reports.

A. The director shall examine the condition of each state bank at least once in each
twelve-month period. A report of examination shall be sent to the board of directors of
the organization examined.

B. A bank may be examined within each eighteen-month period if:

(1) the bank has total assets of less than two hundred fifty million dollars
($250,000,000);



(2) the bank is well-capitalized,;

(3) when the bank was most recently examined, it was found to be well-
managed, and its composite condition was found to be outstanding; or for a bank that
has total assets of not more than one hundred million dollars ($100,000,000), it was
found to be outstanding or good;

(4) the bank is not subject to a formal enforcement proceeding or order; and

(5) no person acquired control of the bank during the twelve-month period in
which an examination would be required but for this subsection.

C. Whenever the director deems it necessary, he may examine any corporation, the
majority of the stock of which is owned by a state bank or which he finds is controlled by
a state bank.

History: 1953 Comp., § 48-22-35, enacted by Laws 1963, ch. 305, § 35; 1995, ch. 190,
§0.

ANNOTATIONS
The 1995 amendment, effective June 16, 1995, substituted "director" for
"commissioner" and "twelve-month period” for "calendar year" in Subsection A, added
Subsection B, redesignated former Subsection B as Subsection C, and substituted
"director” for "commissioner" in Subsection C.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.

Examination and supervision of banks by public officers as impairment of charter rights,
8 A.L.R. 898.

9 C.J.S. Banks and Banking § 10 et seq.

58-1-47. Commissioner's [Director's] annual report.

A. The commissioner [director of the financial institutions division of the regulation
and licensing department] shall report to the governor annually. His report shall include:

(1) the text of all rules of general application the department has adopted or
altered since his last annual report;

(2) a statement of the status and remaining assets and liabilities of any
organization which the commissioner [director] is managing or is in the process of
liquidating;



(3) asummary of all changes occurring since his last annual report by reason
of opening new state banks, mergers and conversions, increases and decreases in
capital and the like;

(4) acondensed statement of condition of each state bank; and

(5) such other information concerning the conduct and affairs of his office as
he shall see fit to report.

B. The report shall be a public document and shall be printed.
History: 1953 Comp., 8§ 48-22-36, enacted by Laws 1963, ch. 305, § 36.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For meaning of director, see 58-1-3 NMSA 1978.

For commerce and industry department, see 58-1-32 NMSA 1978.

58-1-48. Records of division.

Information from the records of the division shall be revealed only with the consent
of the director. The records of the division are not public records. Any examination
reports, financial information contained in applications for charters or files on
investigations relating to violations of the Banking Act that do not or have not yet
culminated in administrative, civil or criminal action are confidential and may be
released only by order of a court of competent jurisdiction.

History: 1978 Comp., 8 58-1-48, enacted by Laws 1995, ch. 190, § 10.
ANNOTATIONS

Repeals and reenactments. — Laws 1995, ch. 190 § 10, repeals former section 58-1-
48 NMSA 1978, as enacted by Laws 1963, ch. 305, § 37, and enacts the above section,
effective June 16, 1995. For provisions of former section, see the 1994 NMSA 1978 on

NMOneSource.com.

58-1-49. Banking interests of officers and employees of the
department of banking [financial institutions division]

No officer or employee of the department [financial institutions division of the
regulation and licensing department] shall be an officer, director, trustee, attorney,
owner, shareholder or partner in any bank, nor receive, directly or indirectly, any



payment or gratuity from any such organization, or be indebted to any state bank, or
engage in the negotiation of loans for others with any state bank. This provision shall
not prohibit being a depositor on the same terms as are available to the public
generally, or being indebted to a state bank upon an installment debt transferred to a
state bank in the regular course of business by a creditor. Any employee violating this
section shall be subject to dismissal by the commissioner [director of the financial
institutions division].

History: 1953 Comp., § 48-22-38, enacted by Laws 1963, ch. 305, § 38; 1975, ch. 330,
§ 29.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

58-1-50. Limitation of personal liability.

No officer or employee of the department [financial institutions division of the
regulation and licensing department] shall be liable in any civil action for damages for
any act done or omitted in good faith in performing the functions of his office.

History: 1953 Comp., 8§ 48-22-39, enacted by Laws 1963, ch. 305, § 39.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 424.

Personal liability of members of governmental banking department or their sureties, 38
A.L.R. 663, 90 A.L.R. 1423.

58-1-51. Standards in regulations.

The commissioner [director of the financial institutions division of the regulation and
licensing department], in the exercise of the power to make rules and issue regulations
pursuant to the Banking Act, shall act in the interests of promoting and maintaining a
sound banking system, the security of deposits and depositors and other customers, the
preservation of the liquid position of banks and in the interest of preventing injurious
credit expansions and contractions.

History: 1953 Comp., 8§ 48-22-40, enacted by Laws 1963, ch. 305, § 40.

ANNOTATIONS



Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8 10 to 19.

9 C.J.S. Banks and Banking 88 8, 9.

58-1-52. Incorporators.

A state bank may be organized by five or more individual incorporators or a bank
holding company subject to the requirements of the Banking Act. A majority of the
incorporators shall be residents of the state. Each incorporator shall subscribe and pay
in full in cash for stock having a value of not less than one percent of the authorized
capital structure.

History: 1953 Comp., 8 48-22-41, enacted by Laws 1963, ch. 305, § 41; 1997, ch. 23, 8§
5.

ANNOTATIONS

The 1997 amendment, effective July 1, 1997, inserted "or a bank holding company" in
the first sentence.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 20.

9 C.J.S. Banks and Banking § 33.

58-1-53. General corporate powers.
State banks shall have:

A. all the powers provided and conferred on them in the Banking Act and such
general corporate powers as are appropriate to its purpose;

B. the power to act as a fiduciary in any capacity, after proper qualifications under
the Banking Act, and if authorized by its articles of incorporation or any amendment
thereto;

C. perpetual succession by its corporate name unless a limited period of duration is
stated in its articles of incorporation;

D. the power to sue and be sued in any court of law or equity;

E. the power to make and use a common seal, and alter the same at pleasure;



F. the power to appoint such officers and agents as the business of the corporation
shall require, and to allow them suitable compensation; and

G. the power to make contributions to the extent authorized, approved or ratified by
action of the board of directors of the corporation, except as otherwise specifically
provided or limited by its articles of incorporation, or its bylaws, or by resolution duly
adopted by its stockholders, or by statute.

History: 1953 Comp., § 48-22-42, enacted by Laws 1963, ch. 305, § 42; 1975, ch. 330,
§ 30.

ANNOTATIONS

Cross references. — For fiduciary or custodian depositing securities in clearing
corporation, see 46-1-12 NMSA 1978.

No claim of ultra vires act by pledging assets. — It was held under former law that
the receiver of bank may not be heard to say that the pledging of the assets of the bank
to secure a deposit of public funds was an ultra vires act. Melaven v. Hunker, 1931-
NMSC-023, 35 N.M. 408, 299 P. 1075.

A solvent bank has aright to pledge its securities to indemnify a surety who signs a
bond in its behalf in order that the bank may obtain a deposit of public funds. Melaven v.
Hunker, 1931-NMSC-023, 35 N.M. 408, 299 P. 1075 (decided under former law).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 270 et seq.

Forfeiture or expiration of corporate charter, powers after, 47 A.L.R. 1297, 97 A.L.R.
477.

Power of a business corporation to donate to a charitable or similar institution, 39
A.L.R.2d 1192,

Banking corporation's power to enter into partnership or joint venture, 60 A.L.R.2d 917.

9 C.J.S. Banks and Banking 88 230, 231.

58-1-54. Powers of director and of state banks.

In addition to other powers provided for the director and for state banks in the
Banking Act notwithstanding any other provision of laws, the director may grant to state
banks any of the powers and authority that national banks or federally chartered or
insured depository institutions are or may be authorized, empowered, permitted or
otherwise allowed to exercise. As used in this section and in Section 58-1-34 NMSA
1978, "federally chartered or insured depository institution” means a bank, savings
bank, savings and loan association or credit union.



History: 1953 Comp., 8 48-22-42.1, enacted by Laws 1973, ch. 130, 8§ 1; 1997, ch. 23,
8 6; 1999, ch. 213, § 7.

ANNOTATIONS

The 1999 amendment, effective June 18, 1999, in the first sentence substituted "any
other provision of laws" for "anything to the contrary in that act", inserted "or federally
chartered or insured depository institutions”, and made a minor stylistic change; and
added the second sentence.

The 1997 amendment, effective July 1, 1997, substituted "director" for "commissioner
of banking" in the section heading and near the beginning of the section, substituted
"director may grant" for "commissioner of banking may adopt such rules and regulations
as he deems necessary and proper, granting” near the middle of the section, substituted
"may be authorized" for "may hereafter be authorized" and deleted "under federal
statutes, rules or regulations” following "allowed to exercise" at the end of the section.

Issuance of preferred stock may be authorized by regulation. — Since the Banking
Act does not expressly prohibit the issuance of preferred stock by state banks, such
authority may be conferred by regulation adopted by the director of the financial
institutions division, in his discretion, pursuant to his power under this section. 1979 Op.
Att'y Gen. No. 79-06.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8§ 10 et
seq.

58-1-55. Capital structure; impairment of capital.

A. A state bank shall have such capital structure as the commissioner [director of
the financial institutions division of the regulation and licensing department] shall deem
adequate, except that no bank hereafter organized shall do business unless it shall
have a bona fide minimum paid-up capital stock structure of at least, five hundred
thousand dollars ($500,000), divided one-half to common capital and the remaining
one-half to surplus and undivided profits. No bank shall pay a dividend on its common
stock unless its remaining surplus after payment of such dividend equals twenty percent
of the minimum common capital requirement. All banks heretofore or hereafter
organized shall transfer at least a one-fifth part of their net profits, for the preceding
accounting period, to their surplus fund until the same equals fifty percent of their
common capital stock. When the surplus fund of a bank equals fifty percent of their
common capital stock, there shall be added to the surplus fund each accounting period,
ten percent of the net profits of the bank until the surplus fund is equal to the common
capital stock, and such surplus shall thereafter be maintained unless impaired by
unavoidable losses. This section shall not be construed to apply to trust companies.

B. Whenever the capital of any bank shall be impaired, it shall make no new loans
or discounts.



History: 1953 Comp., 8 48-22-43, enacted by Laws 1963, ch. 305, § 43; 1975, ch. 330,
§ 31.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Effect when authorized capital stock fully subscribed. — When the authorized
capital stock of a banking corporation is fully subscribed, it was held under former law
that it has no power or authority to solicit additional subscriptions to its capital stock, and
a note given for such subscription is without consideration. Morrill v. Harris, 1917-
NMSC-053, 23 N.M. 146, 167 P. 276, distinguished in American Hosp. & Life Ins. Co. v.
Kunkel, 1962-NMSC-167, 71 N.M. 164, 376 P.2d 956.

Equity capital. — Legislature intended that equity capital of banking corporation should
be composed of common stock, and the issuance by such a corporation of preferred
stock to raise equity capital was not expressly authorized. 1979 Op. Att'y Gen. No. 79-
06.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 30.

Reduction of capital stock and distribution of capital assets upon reduction, 44 A.L.R.
11, 35 A.L.R.2d 1149.

Validity, construction and effect of statutory provisions concerning capital requisites of
state incorporation of bank, 79 A.L.R.3d 1190.

9 C.J.S. Banks and Banking § 48 et seq.

58-1-56. Notice of intention.

A. The organizers shall file with the director a notice of their intention to organize a
state bank, signed by each of them. At the time of filing the notice of intention, the
organizers shall pay an investigation fee of one-half of one percent of the proposed
capital structure, not to exceed seven thousand five hundred dollars ($7,500). The
notice shall be in duplicate and shall state and include:

Q) the name, residence and occupation of each organizer and the amount of
stock to be subscribed and to be paid for by each;

(2)  the name and address of an individual within the state who shall act as
agent for the organizers;

(3) the total proposed capital structure, the number of shares, the par value of
the shares of the proposed state bank and the proposed price per share;



(4)  whether it is intended that the proposed state bank shall have trust
powers;

(5) the community in which the proposed state bank is to be located;

(6) afeasibility study estimating the need for and benefits to be derived by the
formation of the proposed bank;

(7)  anannual projection for a five-year period of the expected condition and
income of the proposed bank;

(8) a prospectus describing the stock offering in a form prescribed by the
director and in compliance with the provisions of the New Mexico Securities Act of 1986
[repealed];

(9) an executed copy of an escrow agreement that provides the name of a
New Mexico bank that will act as an escrow agent to receive all funds raised by the
stock subscription, and that further provides for retention of the funds by the escrow
agent until their release is authorized by the director; and

(10) afinancial report for each organizer, in a form prescribed by the director,
provided all financial reports shall remain in the confidential files of the division, and,
provided further, proposed organizers appointed subsequent to the original notice of
intention shall submit a financial report upon the date of their appointment.

B. If the notice of intention or any accompanying documents do not comply with the
requirements of this section, the director shall within twenty days from the date of his
receipt of the filing of the notice notify the organizers of the defect therein.

C. Upon approval of the notice of intention by the director, the effective date of the
notice shall be the date the director received the filing of the notice.

D. After approval of the notice of intention by the director, the organizers shall:

(1) issue a subscription receipt to each subscriber and file a duplicate copy
with the director, providing that all funds will be returned to the subscriber, with the
exception of the organization expense, if the application is denied; and

(2) file with the escrow agent an executed copy of all subscription
agreements, setting forth an accounting of all funds collected pursuant to the
subscription agreements and providing for retention of the funds until their release is
authorized by the director; and

(3) file with the director copies of all subscription agreements, and an
accounting of all funds collected pursuant to the subscription agreements, immediately
following execution of the subscription agreements and collection of the funds.



E. Each subscriber at the time he subscribes to the stock of a proposed state bank
shall pay, in addition to his subscription in cash, such percentage of the selling price of
the stock as the director determines is reasonable into a fund to be used to defray the
expenses of organization. No organization expenses shall be paid out of any other
funds of the bank. Upon the opening of the bank, any unexpended balance shall be
transferred to undivided profit. If the application is finally denied, any unexpended
balance shall be distributed among the contributors in proportion to their respective
payments. The director may require an accounting of disbursements from the fund and
may order the organizers to restore any sum which has been expended for other than
proper organization expense. No payment shall be made from the organization expense
fund or other proceeds of subscription for securing subscriptions to stock.

History: 1953 Comp., § 48-22-44, enacted by Laws 1963, ch. 305, § 44; 1973, ch. 226,
§ 2; 1989, ch. 209, § 6; 1991, ch. 120, § 3.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law. The New Mexico Securities Act of 1986 was repealed by Laws 2009,
ch. 82, 8§ 703, effective January 1, 2010. For present comparable provisions, see the
New Mexico Uniform Securities Act, 58-13C-101 to 58-13C-701 NMSA 1978.

The 1991 amendment, effective June 14, 1991, in Subsection A, added Paragraphs (6)
through (10); in Subsection B, inserted "from the date of his receipt of the filing of the
notice"; in Subsection C, substituted “the effective date of the notice shall be the date
the director received the filing of the notice" for "the organizers shall submit the names,
addresses and the amount of stock each proposed subscriber intends to purchase
should the approval of the sale be secured”; in Subsection D, deleted former Paragraph
(1) pertaining to compliance with the state securities act, redesignated former
Subparagraphs (2) and (3) accordingly and added Paragraph (3), in present Paragraph
(1), substituted "a subscription"” for "an interim”, in present Paragraph (2) substituted
"escrow agent an executed copy of all subscription agreements, setting forth an
accounting of all funds collected pursuant to the subscription agreements and" for
"director an executed copy of an escrow agreement, setting forth the name of a bank in
this state which will act as escrow agent to receive all funds raised from the stock
subscription".

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 22.

9 C.J.S. Banks and Banking 88 15 et seq., 21.

58-1-57. Application for permission to file corporate papers.

A. After the capital structure has been fully subscribed, the organizers may apply to
the director for permission to file with the state corporation commission [public
regulation commission]. If no application for permission to file corporate papers is filed



within one hundred eighty days following the filing of notice of intention, the application
period may be extended for an additional one hundred eighty days, at the director's
discretion. The agent for service shall submit a written request for extension prior to the
expiration date of the original notice of intention and shall pay an extension fee of
twenty-five hundred dollars ($2,500). The director shall respond to the written request
for extension within five business days. All solicitation and collection activities
concerning stock subscriptions shall be halted during the period following the expiration
of the original notice of intention and shall resume only when the director approves the
extension request. The organizers shall submit with the application:

(1) the proposed articles of incorporation in quadruplicate, in such form as the
director prescribes, containing:

(a) the name of the state bank;
(b) if the state bank is to exercise trust powers, a statement to that effect;
(c) the community in which it is to be located;

(d) the amount of capital, the number of shares, the par value of the shares,
the amount of surplus and undivided profits and organization expenses;

(e) a statement indicating whether voting for directors shall or shall not be
cumulative and the extent of the preemptive rights of stockholders;

(f) the name and address of agent for service of process; and

(g) such other proper provisions to govern the business and affairs of the
state bank as may be desired by the incorporators; and

(2)  acopy of proposed bylaws.

B. The application shall be in such form and contain such information as the director
may require, including:

(1) the name and residence of each subscriber and the number of shares for
which he has subscribed; and

(2) the address at which it is proposed that the state bank do business or, if
the address is not known, the area within the community in which it is proposed that the
business be located.

C. If the proposed articles of incorporation, the application or any other
accompanying documents do not comply with the requirements of the Banking Act, the
director shall within twenty days after the receipt thereof notify the incorporators of the
defect therein.



History: 1953 Comp., 8 48-22-45, enacted by Laws 1963, ch. 305, § 45; 1975, ch. 330,
§ 32; 1991, ch. 120, § 4.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, § 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.

The 1991 amendment, effective June 14, 1991, substituted "director" for
"commissioner"” throughout the section; in Subsection A, in the first sentence,
substituted "the application period may be extended for an additional one hundred
eighty days, at the director's discretion" for "the entire application shall be cancelled"
and added the second, third and fourth sentences; and made minor stylistic changes
throughout the section.

Corporation organized under general corporation laws ousted from banking. —
Since the corporation was organized under general incorporation laws and not the
former banking act or the former so-called Mercantile Act, trial court was correct in
concluding that it should be ousted from the conduct of banking business as an
interloper or intruder. First Thrift & Loan Ass'n v. State ex rel. Robinson, 1956-NMSC-
099, 62 N.M. 61, 304 P.2d 582.

A corporation cannot organize under the general corporation laws and thereafter
conduct a banking business whether or not said corporation has two departments. First
Thrift & Loan Ass'n v. State ex rel. Robinson, 1956-NMSC-099, 62 N.M. 61, 304 P.2d
582.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 22.

9 C.J.S. Banks and Banking § 36.

58-1-58. Determination on application for permission to file with the
corporation commission [public regulation commission]

A. When an application for permission to file with the corporation commission
[public regulation commission] has been delivered to the commissioner [director of the
financial institutions division of the regulation and licensing department], he shall make
or cause to be made a careful investigation and examination relative to:

Q) the character, reputation and financial standing of the organizers or
incorporators;



(2) the character, financial responsibility of proposed directors and banking or
trust experience, and business qualifications of those proposed as officers;

(3)  the ability of the community to support the proposed bank, giving
consideration to:

(a) the services offered by existing banks and other financial institutions;
(b) the banking history of the community; and

(c) the opportunities for profitable employment of bank funds as indicated by
the demand for credit, the number of potential depositors, the volume of bank
transactions, and the business and industries of the community, with particular regard to
their stability, diversification and size;

(4)  whether or not the full amount of the authorized capital structure has been
subscribed;

(5)  whether or not the proposed capital structure is adequate in the light of
current and propspective [prospective] banking conditions;

(6)  whether or not the name of the proposed bank resembles so closely, as to
be likely to cause confusion, the name of any other banks transacting business in this
state; and

(7)  such other facts and circumstances bearing on the proposed bank and its
relation to the community as in the opinion of the commissioner [director] may be
relevant.

B. The commissioner [director] shall complete his investigation within sixty days
after the completed application has been filed and may in his discretion approve or
reject the application.

C. If the commissioner [director] approves the application to be filed with the
corporation commission [public regulation commission], he shall endorse his approval
on the articles of incorporation.

D. The corporation commission [public regulation commission] shall not accept the
articles of incorporation of a state bank for filing without such endorsement.

History: 1953 Comp., § 48-22-46, enacted by Laws 1963, ch. 305, § 46; 1975, ch. 330,
§ 33.

ANNOTATIONS



Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, § 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.

Cross references. — For meaning of director, see 58-1-3 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking § 36.

58-1-59. Subscription calls.

A. Immediately after the filing of the articles of incorporation with the corporation
commission [public regulation commission], the proposed directors shall call for the
payment of the subscriptions in full, within thirty days from the date of the notice. No
certificate of authority, or order, shall be issued by the commissioner [director of the
financial institutions division of the regulation and licensing department] until the full
amount of the authorized capital structure, specified in the articles of incorporation, has
been paid in full, in cash, into the designated escrow account.

B. On or before expiration of thirty days after call for payment of the subscription,
the incorporators shall deliver a statement to the commissioner [director] signed by an
official of the escrowing bank, setting forth the amount paid into the escrow account by
the subscribers, and a sworn statement signed by the proposed bank's president, and
cashier or secretary, certifying the full amount of the entire authorized capital structure
has been paid in cash into the escrow account and that such corporation will be fully
prepared to transact the business for which it was organized within one year.

History: 1953 Comp., 8§ 48-22-47, enacted by Laws 1963, ch. 305, 8§ 47; 1975, ch. 330,
§ 34.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, 8§ 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8 32 to 35.

Construction and effect of constitutional or statutory provisions precluding issuance of
corporate stock in consideration of promissory notes, 78 A.L.R.2d 834.

9 C.J.S. Banks and Banking 88 52, 53.



58-1-60. First meetings of stockholders and directors; adoption of
bylaws.

A. After the capital structure has been fully paid, a meeting of the stockholders shall
be called by the incorporators to elect directors, to adopt bylaws and to call the first
meeting of directors for the election of officers.

B. Bylaws shall be adopted and may be amended by a vote of the holders of a
majority of the outstanding voting shares voted at a meeting of the stockholders, but the
bylaws may provide for amendment by the board of directors of any provisions other

than those approved by the commissioner [director of the financial institutions division of
the regulation and licensing department] and relating to the duties and term of office.

History: 1953 Comp., § 48-22-48, enacted by Laws 1963, ch. 305, § 48.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 330.

9 C.J.S. Banks and Banking 88§ 47, 98.

58-1-61. Certificate of authority.

A. A request for a certificate of authority shall be made to the commissioner [director
of the financial institutions division of the regulation and licensing department] after he
has approved the application to file the articles of incorporation with the corporation
commission [public regulation commission] and all requirements have been met. The
request shall contain:

(1) the address at which the bank will operate;

(2) astatement that all of the bylaws adopted have been attached as an
exhibit to the request;

(3) astatement that the full amount of the authorized capital structure has
been paid to the escrow agent;

(4) the signed oaths of the directors; and
(5)  such other information as the commissioner [director of the financial

institutions division] may require to enable him to determine whether a certificate of
authority should be issued.



B. The commissioner [director] shall approve the request for a certificate of authority
within twenty days after the request has been accepted by him and he has been
satisfied that all requirements have been complied with and he shall issue a certificate
of authority for the bank to transact business. Before actually transacting any banking
business or accepting any deposits, the applicant must file with the commissioner
[director] satisfactory proof showing that insurance of deposits has been obtained
through the federal deposit insurance corporation or other appropriate agency or
instrumentality of the United States government.

C. Itis unlawful for a proposed state bank to perform any act, other than to perfect
its organization, before receiving a certificate of authority to operate.

D. If the commissioner [director] denies the request for a certificate of authority, he
shall within twenty days of such action mail a notice to the incorporators, stating the
reasons for denying the certificate of authority.

E. If no request for a certificate of authroity [authority] is filed within one year
following the grant of permission to organize, or if a certificate of authority has been
finally denied, or if the bank fails to commence business within one year after the
issuance of a certificate of authority, the proposed bank, or any money paid by
subscribers to stock, shall be liquidated and distributed in accordance with the order of
the commissioner [director of the financial institutions division]. If an improper
expenditure has been made, the commissioner [director] may order the persons who
were incorporators or directors at the time to restore the sum by equal contributions.

History: 1953 Comp., 8§ 48-22-49, enacted by Laws 1963, ch. 305, § 49; 1975, ch. 330,
§ 35.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, 8§ 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 22.

9 C.J.S. Banks and Banking § 36.
58-1-62. Amendment of articles of incorporation.

A. A state bank may apply to the commissioner [director of the financial institutions
division of the regulation and licensing department] to amend its articles of incorporation
or to change its location.



B. An application for an amendment of the articles of incorporation changing the
authorized capital or the number and par value of the shares or to acquire or abandon
trust powers or to change its location must be authorized by the vote of two-thirds of the
outstanding voting stock voted at a meeting of the stockholders. Any other application
may be authorized by the vote of a majority of the outstanding voting stock voted at a
meeting of the stockholders.

C. Notice of the application shall be sent to such persons and organizations as the
commissioner [director] may require.

D. The commissioner [director] shall approve an application:

(1) to change the name of the corporation, if the proposed name is not
deceptive or misleading;

(2) to change the number and par value of the shares without altering the total
capital, unless such change will inequitably affect the interest of any stockholders and
the bank does not have sufficient surplus and undivided profits to pay dissenting
shareholders the fair value of their shares;

(3) toincrease the total capital by increasing the amount of common stock,
when the new capital has been fully paid in cash.

E. The commissioner [director] may, in his discretion, permit other amendments if
the public and interested parties would be served by granting the application and shall
be guided by the standards prescribed for the approval of an application for permission
to organize, insofar as they are reasonably applicable.

History: 1953 Comp., 8 48-22-50, enacted by Laws 1963, ch. 305, § 50.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 26.

9 C.J.S. Banks and Banking § 33.

58-1-63. Repealed.
ANNOTATIONS
Repeals. — Laws 1991, ch. 12, § 3 repeals 58-1-63 NMSA 1978, being Laws 1963, ch.

305, 8§ 51, relating to county with branch bank, effective June 14, 1991. For provisions
of former section, see the 1990 NMSA 1978 on NMOneSource.com.



58-1-64. Meetings of stockholders; voting; proxies; voting trusts;
preemptive right; transfer of stock; report of holdings.

A. Regular meetings of stockholders shall be held annually and at such additional
times as the bylaws direct at a place designated by the bylaws. A special meeting may
be called at any time by the commissioner [director of the financial institutions division of
the regulation and licensing department], or one-third of the directors, or the holder or
holders of twenty-five percent of the outstanding voting shares. Notice shall be mailed at
least ten days before a meeting to every person who was a stockholder of record twenty
days before the date of the meeting or at such longer period as may be provided in the
bylaws. No business shall be transacted at a special meeting which is not specified in
the notice thereof or necessary or proper in connection with or incidental to the business
specified. The holders of a majority of the outstanding voting shares or their authorized
representatives shall constitute a quorum. In the absence of a quorum a meeting may
be adjourned from time to time without notice to the stockholders.

B. Except on the election of directors each share of common stock shall have one
vote which may be cast by the owner of record on the record date, or by his authorized
representative, whether or not the owner of record has the beneficial interest therein.
The bank may not vote shares which it holds in any capacity other than as fiduciary.

C. A stockholder authorized to vote may by his proxy executed in writing appoint a
representative to cast his vote. The board may promulgate rules governing proxies and
the solicitation thereof.

D. No shares deposited under a voting trust agreement shall be voted by the trustee
unless the agreement has been approved by the commissioner [director of the financial
institutions division]. Approval shall be withheld, or if previously granted, revoked
whenever it appears that the existence of the trust would tend to reduce competition
among lending institutions or to affect adversely the character or competence of the
management or the bank's policies or operating procedures.

E. Unless otherwise provided in the articles of incorporation whenever additional
stock is offered for sale, stockholders of record on the date of the offer shall have the
right to subscribe to such proportion of the shares as the stock held by them bears to
the total of the outstanding stock. This right shall be transferable but shall terminate if
not exercised within thirty days of the offer. If the right is not exercised, the stock shall
not be offered for sale to others at a lower price without the stockholders again being
accorded a preemptive right to subscribe.

F. Shares of stock shall be transferable in accordance with the bylaws but no
transfer shall be effective with respect to the bank until it has been entered upon the
transfer books. The stock book shall be available for examination by a stockholder of
the corporation at the principal place of business during business hours.

History: 1953 Comp., 8§ 48-22-52, enacted by Laws 1963, ch. 305, § 52.



ANNOTATIONS

Bracketed material. — The bracketed material was added by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 67.
Execution on, or attachment of, national bank stock, 1 A.L.R. 653.
President's or vice-president's representation as to stock, 1 A.L.R. 700, 67 A.L.R 970.

Debt of stockholder as ground for refusal to register transfer of stock where transfer is
by operation of law, 65 A.L.R. 220.

Validity of restrictions by corporation on alienation or transfer of corporate stock, 65
A.L.R. 1159, 61 A.L.R.2d 1318.

President's or vice-president's authority to purchase stock, 67 A.L.R. 979.

Transfer of bank or other corporate stock to corporation issuing it, as releasing
transferor from stockholders' statutory added liability, 86 A.L.R. 72.

Transfer of stock to qualify transferee as director or officer, validity of, 167 A.L.R. 387.
Validity of cancellation of accrued dividends on preferred stock, 8 A.L.R.2d 893.

Remedy for refusal of corporation or its agent to register or effectuate transfer of stock,
22 A.L.R.2d 12.

Construction, application and effect of constitutional provisions or statutes relating to
cumulative voting of stock for bank directors, 43 A.L.R.2d 1322.

Rights of creditors of corporation with respect to its purchase or acquisition of own
stock, 47 A.L.R.2d 758.

9 C.J.S. Banks and Banking 88 56 et seq., 63, 66.

58-1-65. Directors and officers.

A. The affairs of a state bank shall be managed by a board of directors, which shall
exercise its powers and be responsible for the discharge of its duties. The number of
directors, not less than three and not more than twenty-five, shall be fixed by the bylaws
and the number so fixed shall be the board, regardless of vacancies. At least three-
fourths of the directors shall be citizens of the United States and at least one director
shall be a resident of New Mexico. A director who becomes disqualified shall forthwith
resign the director's office, but, upon removal of the disqualification, the director shall be



eligible for election. A director who is disqualified may be removed by the board or by
the director of the division. No action taken by a director prior to the resignation or
removal shall be subject to attack on the ground of the director's disqualification.

B. Directors shall receive such reasonable compensation as the bylaws may
prescribe and shall serve until their successors are elected and qualify.

C. Directors shall be elected by the stockholders at the first meeting and thereafter
at the annual meeting or at a special meeting called for that purpose. If the articles of
incorporation provide for cumulative voting, the votes of each share may be cast for one
person or divided among two or more as the stockholder may choose. The person or
persons, according to the number of directors to be elected, having the largest number
of votes shall be elected.

D. The term of office of directors shall be one year or, if the bylaws so provide, three
years, in which case one-third of the directors, or as near to one-third as possible, shall
be elected for each year following the first election of directors. Vacancies at any one
time, to the number of one-third of the board, may be filled by vote of the board until the
next meeting of the stockholders. The director of the division may designate a director
to fill a vacancy that has continued for longer than three months, and a director so
designated shall serve until a successor is elected and has qualified.

E. A director may be removed by the stockholders at a meeting. Where cumulative
voting for directors is provided in the articles of incorporation, no director shall be
removed unless the votes cast against a motion for the director's removal are less than
the total number of shares outstanding divided by the number of authorized directors,
but all of the directors shall be removed if a majority of the outstanding shares approves
a motion for the removal of all.

F. The officers designated by the bylaws shall be elected by the board. A member
of the board shall be elected president. Officers shall be elected or a contract executed
for their employment in accordance with the bylaws of the bank. An officer may be
removed by the board at any time, but removal shall not prejudice any rights that the
officer may have to damages for breach of contract of employment.

G. A bank shall report promptly to the director of the division any changes among
executive officers and directors, including in its report a statement of the business and
professional affiliations of new executive officers and directors.

History: 1953 Comp., § 48-22-53, enacted by Laws 1963, ch. 305, § 53; 1971, ch. 42, §
1; 1981, ch. 56, 8§ 1; 1983, ch. 13, § 1; 1989, ch. 190, § 1; 1993, ch. 210, § 1; 1997, ch.
23,87;2017,ch. 111, 8 1.

ANNOTATIONS



The 2017 amendment, effective June 16, 2017, reduced the required number of
directors on the board of directors of a state bank that must be residents of New
Mexico; in Subsection A, after "United States and", deleted "two-thirds" and added "at
least one director”, after "shall be", deleted "residents"” and added "a resident", after "of",
deleted "the state” and added "New Mexico", deleted "Any" and added "A", after
"resign”, deleted "his" and added "the director’s", after "disqualification", deleted "he"
and added "the director”, and after "on the ground of", deleted "his" and added "the
director’s"; in Subsection E, after "a motion for", deleted "his" and added "the director’s";
and in Subsection F, after "any rights that", deleted "he" and added "the officer".

The 1997 amendment, effective July 1, 1997, deleted the former fourth sentence in
Subsection A relating to directors having ownership of stock of the book value of at least
$1,000, and deleted "of directors" following "the board" in Subsections A, D and F.

The 1993 amendment, effective June 18, 1993, deleted "and at least one-half shall
reside within the county in which the principal place of business is located or any county
contiguous to that county" at the end of the third sentence of Subsection A, and made
stylistic changes in Subsections A and D.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8 77.

President or vice president, powers of, 1 A.L.R. 693, 67 A.L.R. 970.

Accommodation: authority of bank officer or employee to bind bank by indorsement or
guaranty of paper for accommodation of third person, 37 A.L.R. 1373.

Constitutionality of statutes relating to personal liability of officers or directors of bank,
57 A.L.R. 888.

Power of president of corporation to have litigation instituted by it where board of
directors has failed or refused to grant permission, 10 A.L.R.2d 701.

Purposes for which officer may exercise right to examine corporate books and records,
15 AL.R.2d 11.

Validity of contract between corporations as affected by directors or officers in common,
33 A.L.R.2d 1060.

Authority of officer or agent to bind corporation as guarantor or surety, 34 A.L.R.2d 290.
Authority of agent to indorse and transfer, 37 A.L.R.2d 453.

Construction, application and effect of constitutional provisions or statutes relating to
cumulative voting of stock for bank directors, 43 A.L.R.2d 1322.



Authority of corporate officers to mortgage or pledge corporate personal property, 62
A.L.R.2d 712.

Power of secretary or treasurer of bank to institute litigation for it, 64 A.L.R.2d 900.

Standard of liability applicable to action against directors or officers of failed depository
institution pursuant to 12 USCS § 1821(k), 125 A.L.R. Fed. 435.

9 C.J.S. Banks and Banking 88 97, 99, 100, 104, 105.

58-1-66. Directors; meetings and duties.

A. The board of directors shall meet at least once each calendar quarter. The
director may, at his discretion, require more frequent meetings. The director of the
division, a board member or an executive officer may call a special meeting. A majority
of the board shall constitute a quorum. The board shall keep minutes of each meeting,
including a record of attendance and of all votes cast.

B. The board of directors or an executive committee of not less than one-third of the
board shall review, at least quarterly, the following transactions that have occurred since
the last review:

(1) each loan, advance, discount, overdraft and purchase or sale of a security
that exceeds in amount one-tenth of one percent of the capital and surplus of the
corporation or twenty-five thousand dollars ($25,000), whichever is larger; and

(2) everyincrease in loans, advances, discounts and overdrafts that exceeds
the amount specified in Paragraph (1) of this subsection or with the increase will exceed
it and every purchase or sale of a security that, together with other such transactions in
the security during the preceding three months, involves that amount.

C. The board of directors shall examine, at least once in each calendar year at
intervals of not more than fifteen months, all the affairs of the state bank, including the
character and value of investments and loans and the efficiency of operating
procedures. A report of the examination shall be submitted to the director of the division
promptly. The board may provide that the examination shall be conducted by a
committee of not less than three directors or may employ the services of qualified
examiners or certified public accountants approved by the director of the division. The
examination shall be conducted in accordance with generally accepted auditing
procedures or in accordance with regulations of the director of the division.

D. In lieu of the director's examination required by Subsection C of this section, the
board of directors of a state bank may submit to the director of the division at least once
each calendar year at intervals of not more than fifteen months a certified audit report
for the bank. The examination shall be conducted by a certified public accountant in
accordance with generally accepted auditing procedures. The director of the division



may require the board of directors of a bank submitting a certified audit examination in
lieu of a directors' examination to submit such other information as the director of the
division deems necessary, including information relating to the character and value of
investments and loans and the efficiency of operating procedures of the bank.

E. A state bank authorized to exercise trust powers shall not accept or voluntarily
relinquish a fiduciary account without the approval or ratification of the board of directors
or of a committee of officers or directors designated by the board to perform this
function, but the board or the committee may prescribe general rules governing
acceptance or relinquishment of fiduciary accounts, and action taken by an officer in
accordance with these rules is sufficient approval. Any committee so designated shall
keep minutes of its meetings and report at each monthly meeting of the board all action
taken since the previous meeting of the board. The board shall designate one or more
committees of not less than three qualified officers or directors to supervise the
investment of fiduciary funds. No such investment shall be made, retained or disposed
of without the approval of a committee. At least once in every calendar year at intervals
of not more than fifteen months, the committee shall review all the assets of each
fiduciary account and shall determine their current value, safety and suitability and
whether the investments should be modified or retained. The committee shall keep
minutes of its meetings and shall report at each monthly meeting of the board its
conclusions on all questions considered and all action taken since the previous meeting
of the board.

History: 1953 Comp., § 48-22-54, enacted by Laws 1963, ch. 305, 8§ 54; 1975, ch. 330,
§ 36; 1981, ch. 196, § 1; 1995, ch. 190, § 11.

ANNOTATIONS

Cross references. — For meaning of director of the division, see 58-1-3, 9-16-4 and 9-
16-7 NMSA 1978.

The 1995 amendment, effective June 16, 1995, substituted "each calendar quarter" for
"every month" at the end of the first sentence, added the second sentence, substituted
"board member" for "director” in the third sentence, substituted "quarterly” for "monthly"
in the introductory paragraph of Subsection B; in Paragraph (2) of Subsection B,
substituted "that exceeds the amount specified in Paragraph (1) of this subsection" for
"which exceed this amount”, "three" for "two" and made minor stylistic changes; and
substituted "director of the division" for "director of the financial institutions division" and
"board" for "board of directors" throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 100.

9 C.J.S. Banks and Banking § 98.

58-1-67. Fidelity bonds and other insurance.



A. The directors of a state bank shall direct and require good and sufficient fidelity
bonds on all active officers and employees, whether or not they draw salary or
compensation, which bonds shall provide for indemnity to such bank on account of any
losses sustained by it as the result of any dishonest, fraudulent or criminal act or
ommission [omission] committed or omitted by them acting independently or in collusion
or combination with any person or persons. Such bonds may be in individual, schedule
or blanket form, and the premiums therefor shall be paid by the bank.

B. The said directors shall also direct and require suitable insurance protection to
the bank against burglary, robbery, theft and other similar insurable hazards to which
the bank may be exposed in the operations of its business on the premises or
elsewhere.

C. The directors shall be responsible for prescribing at least once in each year the
amount or penal sum of the bonds or policies and the sureties or underwriters thereon,
after giving due and careful consideration to all known elements and factors constituting
such risk or hazard. This action shall be recorded in the minutes of the board of
directors and thereafter be reported to the commissioner [director of the financial
institutions division of the regulation and licensing department] and be subject to his
approval.

History: 1953 Comp., 8 48-22-55, enacted by Laws 1963, ch. 305, § 55.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For surety companies, see Chapter 46, Article 6 NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 82.

Insurance of banks against forgeries, 52 A.L.R. 1379.

Insurance of bank against larceny and false pretenses, 15 A.L.R.2d 1006.

Defalcations by executive officer or employee, liability of directors for, 25 A.L.R.3d 941.

Construction and effect of arrangement under which insurance premiums are paid
automatically via insurer's draft on insured's bank account, 45 A.L.R.3d 1349.

9 C.J.S. Banks and Banking § 102.

58-1-68. Authority to declare dividends.



The board of directors of a state bank may declare dividends not more than once in
each calendar quarter from undivided profits if:

(1) the undivided profits account has been maintained in accordance with the
Banking Act; and

(2) the reserve against deposits required by the Banking Act is not and will not
thereby be impaired.

History: 1953 Comp., 8 48-22-56, enacted by Laws 1963, ch. 305, § 56.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 69.

Validity of cancellation of accrued dividends on preferred bank stock, 8 A.L.R.2d 893.

9 C.J.S. Banks and Banking § 60.

58-1-69. Capital, surplus and undivided profits; accounting
requirements.

A. No credit shall be entered in the undivided profits account founded upon an
unrealized appreciation in the value of any type of asset except accretion of discounts
on investments securities in accordance with generally accepted accounting principles.
Before any net profits are credited to the undivided profits account, proper deduction
shall be made for all expenditures, accrued expenses, accrued taxes, losses, bad debts
and any write-offs or other deductions, including interest accrued and uncollected,
required by the director.

B. No transfer shall be made from the surplus account to the undivided profits
account or to any but the capital stock account if the surplus after the transfer would be
less than the capital stock.

History: 1953 Comp., § 48-22-57, enacted by Laws 1963, ch. 305, § 57; 1971, ch. 80, §
1; 1991, ch. 120, 8§ 5.

ANNOTATIONS
The 1991 amendment, effective June 14, 1991, in the second sentence in Subsection
A, substituted "director” for "commissioner"”; deleted former Subsection B pertaining to
debit balances being charged to the surplus account; and redesignated former
Subsection C as Subsection B.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8 69, 70.



9 C.J.S. Banks and Banking 88 48 et seq., 60.

58-1-70. Deposit insurance; membership in federal reserve system.

A state bank shall obtain insurance of its deposits by the United States or any
agency thereof, and may acquire and hold membership in the federal reserve system.

History: 1953 Comp., 8 48-22-58, enacted by Laws 1963, ch. 305, § 58.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 437.

Right of Federal Deposit Insurance Corporation to injunctive relief in enforcement of its
regulations, 22 A.L.R. Fed. 918.

9 C.J.S. Banks and Banking § 650.

58-1-71. Waivers; corporate action by unanimously signed writing.

When notice is required to be given to stockholders or directors under the Banking
Act, or the articles of incorporation or bylaws of any state bank, a waiver of notice in
writing, signed by the person or persons entitled to the notice, whether before or after
the time stated in the notice, shall be deemed equivalent to notice. If the vote of
stockholders or directors at a meeting is required or permitted in connection with any
corporate action, by any section of the Banking Act, the meeting and vote of
stockholders or directors may be dispensed with, if all of the stockholders or directors
who would have been entitled to vote upon the action if the meeting were held, consent
in writing to the corporate action. If the action consented to would have required the
filing of a certificate under the Banking Act, if the action had been voted upon by the
stockholders or directors at a meeting, the certificates filed shall state that written
consent has been given under this section in lieu of stating that the stockholders or
directors have voted upon the corporate action in question, if a statement of voting is
required in the certificate.

History: 1953 Comp., 8 48-22-59, enacted by Laws 1963, ch. 305, § 59.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 88 49, 50,
616.

58-1-72. Voluntary liquidation and dissolution.



A. A state bank may liquidate and dissolve with the approval of the commissioner
[director of the financial institutions division of the regulation and licensing department].
The commissioner [director] shall grant approval to liquidate and dissolve if:

(1) the proposal to liquidate and dissolve has been approved by a vote of two-
thirds of the outstanding voting stock at a meeting called for the purpose of considering
that action; and

(2) the state bank is solvent and has sufficient liquid assets to pay off
depositors and creditors immediately.

B. After approval by the commissioner [director], the bank shall:
(1) cease to do business forthwith;

(2)  send by mail, within thirty days of the approval, a notice of liquidation to
each depositor, creditor, person interested in funds held as a fiduciary, lessee of a safe
deposit box or bailor of property;

3) include with the liquidation notices sent by mail:

(a) to all depositors or creditors, a statement of the amount on the books to be
due the depositor or creditor, and that, if the amount claimed differs from that stated, a
claim must be filed with the bank before a specified date, not earlier than sixty nor later
than ninety days thereafter, in accordance with the procedure prescribed in the notice;

(b) to all bailors or lessees of safe deposit boxes, a demand that property held
by the bank as bailee or in safe deposit boxes be withdrawn within thirty days by the
person entitled thereto;

(c) to all persons interested in funds held as a fiduciary, a statement that the
bank is going to take action to resign the fiduciary position and take action to settle its
fiduciary accounts;

(4) post the liquidation notice in a conspicuous place on the premises of the
bank, and make any publication required by the commissioner [director];

(5) resign all fiduciary positions and take necessary action to settle its
fiduciary accounts as soon as practicable;

(6) open all safe deposit boxes from which the contents have not been
removed within thirty days after demand, deal with the contents in the manner provided
for boxes upon which the payment of rental is in default, and transfer the sealed
packages containing the contents together with the certified inventories, to the
commissioner [director];



(7)  transfer to the commissioner [director] any other unclaimed property held
by the bank as bailee, together with a certified inventory of such property;

(8) pay all lawful claims of creditors and depositors promptly; or

(a) if the amount due a creditor or depositor is unclaimed for ninety days after
the final distribution, transmit it to the commissioner [director] with an accounting; and

(b) if there is a disputed claim, deposit with the commissioner [director] a sum
adequate to meet any liability that may be judicially determined;

(9)  deliver to the commissioner [director] any funds which cannot otherwise
be disposed of in the settlement of its fiduciary accounts;

(10) return the unearned portion of the rental of all safe deposit boxes to the
lessee, or if the lessee cannot be found, to the commissioner [director], with an
accounting; and

(11) distribute to the stockholders, in accordance with their respective interests,
any assets remaining after the discharge of all other obligations, or, if a stockholder
cannot be found within ninety days of the final distribution, transmit his share to the
commissioner [director].

C. The commissioner [director] shall:

(1) retain for one year all unclaimed contents of safe deposit boxes and all
unclaimed property which was held by the bank as bailee, unless sooner claimed by the
person entitled to it, then sell or otherwise dispose of the property, and transfer the
proceeds of any sale or disposition to the state treasurer as abandoned funds;

(2) retain for five years any unclaimed distribution to a depositor, creditor,
stockholder or person to whom the bank stood in a fiduciary position, unless sooner
claimed by the person entitled thereto, and then transfer the funds to the state treasurer
as abandoned funds.

D. If at any time during the liquidation the commissioner [director] finds that the
assets will be insufficient for the full discharge of all obligations, or that completion of the
liquidation has been unduly delayed, he may take possession and complete the
liquidation in the manner provided in the Banking Act for involuntary liquidations.

E. The commissioner [director] may require reports of the progress of liquidation,
and, whenever he is satisfied that the liquidation has been properly completed, he shall
cancel the certificate of authority to do business and enter an order of dissolution.

History: 1953 Comp., 8§ 48-22-60, enacted by Laws 1963, ch. 305, § 60.



ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For Uniform Unclaimed Property Act (1995), see 7-8A-30 NMSA
1978 NMSA 1978.

Court's power to appoint receiver not curtailed by legislative grant. — Rule that
equity courts have inherent power to appoint receivers of corporations applies to bank,
except where curtailed by valid statutes. In New Mexico, it was held that the legislature
has never granted to any executive officer, administrative board, department or tribunal
authority to wind up the affairs of an insolvent bank without the aid of a court. Cooper v.
Otero, 1934-NMSC-008, 38 N.M. 164, 29 P.2d 341.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 828.
Right of savings bank to liquidate voluntarily and close business, 69 A.L.R. 1255.

9 C.J.S. Banks and Banking § 163 et seq.

58-1-73. Director in possession.

A. The director may take possession of a state bank if, after a hearing or bank
stipulation, he finds:

(2) its capital is impaired or it is otherwise in an unsound condition;

(2) its business is being conducted in an unlawful or unsound manner;
3) it is unable to continue normal operations; or

(4) its examination has been obstructed or impeded.

B. The director shall take possession by posting upon the premises a notice reciting
that he is assuming possession pursuant to the Banking Act and the time, not earlier
than the posting of the notice, when his possession shall be deemed to commence. A
copy of the notice shall be filed in the district court in the county in which the main office
is located. The director shall notify the federal reserve bank of the district of his taking
possession of any state bank which is a member of the federal reserve system.

C. When the director has taken possession of a state bank, he is vested with the full
and exclusive power of management and control, including the power to continue or to
discontinue the business, to stop or to limit the payment of its obligations, to employ any
necessary assistants, to execute any instrument in the name of the bank, to commence,
defend and conduct in its name any action or proceeding in which it may be a party, to



terminate his possession by restoring the bank to its board of directors and to
reorganize or liquidate the bank in accordance with the Banking Act. As soon as
practicable after taking possession, the director shall make an inventory of the assets
and file a copy of the inventory with the court in which the notice of possession was
filed.

D. When the director has taken possession, there shall be a postponement until six
months after the commencement of his possession of the date upon which any period of
limitation fixed by a statute or agreement would otherwise expire on a claim or right of
action of the bank, or upon which an appeal must be taken or a pleading or other
document must be filed by the bank in any pending action or proceeding.

E. Within thirty days after the director has taken possession, any interested party
may file an application for an injunction with the district court of the county in which the
principal office of that bank is located for an order vacating the possession.

F. If the director decides to liquidate the state bank, he shall give what he deems to
be adequate notice to the directors, stockholders, depositors and creditors. Any
objection to the liquidation shall be filed with the director within ten days after the notice.
The director shall proceed to liquidate the institution unless he finds the action
unnecessary to protect depositors.

G. If the director decides to reorganize the state bank, after according a hearing to
all interested parties he shall enter an order proposing a reorganization plan. A copy of
the plan shall be sent to each depositor and creditor who will not receive payment of his
claim in full under the plan, together with notice that unless the plan is disapproved
within fifteen days in writing by persons holding one-third or more of the aggregate
amount of such claims, the director will proceed to effect the reorganization. A
department, agency or political subdivision of this state holding a claim which will not be
paid in full is authorized to participate as any other creditor.

H. No judgment, lien or attachment shall be executed upon any asset of the state
bank while it is in the possession of the director. Upon the election of the director to
liquidate or reorganize:

(1) any lien or attachment, other than an attorney's or mechanic's lien,
obtained upon any asset of the state bank during the director's possession or within four
months prior to commencement thereof shall be vacated, except liens created by the
director while in possession; and

(2)  any transfer of an asset of the state bank made after or in contemplation
of its insolvency with intent to effect a preference shall be voided.

I. The director may borrow money in the name of the state bank and may pledge its
assets as security for the loan.



J. All necessary and reasonable expenses of the director's possession of a state
bank and of its reorganization or liquidation shall be defrayed from the assets thereof.

History: 1953 Comp., 8§ 48-22-61, enacted by Laws 1963, ch. 305, § 61; 1991, ch. 120,
§ 6.

ANNOTATIONS

Cross references. — For state funds in insolvent banks, see 6-10-48, 6-10-49 NMSA
1978.

The 1991 amendment, effective June 14, 1991, substituted "director" for
"commissioner” in the section heading and throughout the section; inserted "or bank
stipulation" near the beginning of Subsection A; and made minor stylistic changes
throughout the section.

"Insolvent bank" defined. — Formerly, it was held that an insolvent bank is one which
the state bank inspector believes cannot resume business or liquidate its indebtedness
to the satisfaction of all its creditors. Maddison v. Bryan, 1926-NMSC-007, 31 N.M. 404,
247 P. 275.

Insolvent bank's loss of power. — By Laws 1915, ch. 67, § 87, an insolvent bank is
ousted of its power "to collect all debts, dues, claims and demands." Cooper v.
Manning, 1934-NMSC-008, 39 N.M. 206, 43 P.2d 1055.

Directions in decree appointing receiver. — Banks, unlike other corporations, are
always subject to the supervisory and visitorial powers of the state. If thought to be in an
insolvent condition, it must immediately suspend business. By operation of statute, it is
ousted of the possession of all its property and assets, and the court assumes charge
and appoints a receiver. Thus, under former law, it was held that it is consequently
immaterial that a decree appointing a receiver does not also give full directions for the
winding up of the business. Cooper v. Manning, 1934-NMSC-008, 39 N.M. 206, 43 P.2d
1055.

Receiver vested with title. — Laws 1915, ch. 67 (now repealed), construed with
former 51-8-6, 1953 Comp., vested title in a bank receiver with the powers enumerated
in former 51-8-4, 1953 Comp. State v. Peoples Sav. Bank & Trust Co., 1917-NMSC-
060, 23 N.M. 282, 168 P. 526.

Construction of decree to wind up bank. — In a statutory proceeding to wind up an
insolvent bank, it was held formerly that a decree which was inaccurately worded should
not be subjected to a fine analysis, but should be taken with the purpose of the statute
in view. Cooper v. Manning, 1935-NMSC-038, 39 N.M. 206, 43 P.2d 1055.

Examiner's right to possession enforceable in court. — Since by Laws 1915, ch. 67,
8 87, the state bank examiner, during the period he is in possession of a bank, has the



power to collect all obligations due the bank, it was held under former law that it may be
inferred that the courts are open to him to effectuate this power, and that § 80 of such
act contemplates him as a proper party to assert his right to retain possession of a
bank. Cooper v. Otero, 1934-NMSC-008, 38 N.M. 164, 29 P.2d 341.

Examiner's right to retain possession. — Formerly, it was held that the bank
examiner is a proper party to assert his right to retain possession of a bank, and the
attorney general may represent him in court. Cooper v. Otero, 1934-NMSC-008, 38
N.M. 164, 29 P.2d 341.

Right of examiner to sue. — Since the examiner, during the period he is in possession
of the bank, has the power to collect demands due the bank, it may be inferred that the
courts are open to him to effectuate this power. Cooper v. Otero, 1934-NMSC-008, 38
N.M. 164, 29 P.2d 341.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8 763.

Payment of depositor's check after insolvency of bank as an unlawful preference, 74
A.L.R. 937.

Power of receiver or liquidating officer of insolvent bank or trust company to borrow, and
pledge assets, and power of court to authorize him to do so, 82 A.L.R. 1228, 91 A.L.R.
1119.

When bank deemed insolvent or "hopelessly" insolvent, in civil cases, 85 A.L.R. 811.
Judicial notice as to insolvency of bank, 89 A.L.R. 1352.

Conservator for bank, 91 A.L.R. 234, 92 A.L.R. 1258, 107 A.L.R. 1431.

Amount of compensation of attorney for services in absence of contract or statute fixing
amount, 57 A.L.R.3d 475.

When is national bank's transaction "in contemplation” of insolvency, so as to be void
under 12 USC § 91, 109 A.L.R. Fed. 247.

9 C.J.S. Banks and Banking § 169.
58-1-74. Requirements of reorganization plan.
A. A plan of reorganization shall not be proposed under the Banking Act unless:

(1) the plan is feasible and fair to all classes of depositors, creditors and
stockholders;



(2) the face amount of the interest accorded to any class of depositors,
creditors or stockholders under the plan does not exceed the value of the assets upon
liquidation less the full amount of the claim of all prior classes, subject, however, to any
fair adjustment for new capital that any class will pay in under the plan;

(3) the plan provides for the issuance of common stock in an amount that will
provide an adequate ratio to deposits;

(4) any exchange of new common stock for obligations or stock of the bank
will be effected in inverse order to the priorities in liquidation of the classes that will
retain an interest in the bank, and upon terms that fairly adjust any change in the
relative interests of the respective classes that will be produced by the exchange;

(5) the plan assures the removal of any director, officer or employee
responsible for any unsound or unlawful action, or the existence of an unsound
condition; and

(6) any merger or consolidation provided by the plan conforms to the
requirements of the Banking Act.

B. Whenever in the course of reorganization supervening conditions render the plan
unfair, or its execution impractical, the commissioner [director of the financial institutions
division of the regulation and licensing department] may modify the plan or liquidate the
institution. Any such action shall be taken by order upon appropriate notice.

History: 1953 Comp., 8 48-22-62, enacted by Laws 1963, ch. 305, § 62.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 821.

Character as holder in due course of bank which takes over assets and assumes
liabilities of another bank, 76 A.L.R. 1329.

Guarantor: liability of guarantor of or surety for bank deposit as affected by
reorganization, merger or consolidation of bank, 78 A.L.R. 381.

Transfer of assets: novation where bank transfers its assets to another bank which
assumes its obligation, 79 A.L.R. 82.

Dissenting stockholders: construction and effect of provisions for payment of dissenting
stockholders in statutes relating to merger, consolidation or reorganization of banks or
other corporations, 87 A.L.R. 597, 162 A.L.R. 1237, 174 A.L.R. 960.



Constitutionality of recent legislation relating to merger, consolidation or reorganization
of banks as affected by rights of dissenting creditors or stockholders, 92 A.L.R. 1337, 96
A.L.R. 1445, 104 A.L.R. 1203.

Estoppel by acquiescence or delay to question validity of plan for reorganization of
bank, 139 A.L.R. 659.

9 C.J.S. Banks and Banking § 155 et seq.

58-1-75. Liquidation by commissioner [director].

A. In liquidating a state bank, the commissioner [director of the financial institutions
division of the regulation and licensing department] may exercise any power thereof but
he shall not, without the approval of the court in which notice of possession has been
filed:

(1) sell any asset of the organization having a value in excess of five hundred
dollars ($500);

(2)  compromise or release any claim if the amount of the claim exceeds five
hundred dollars ($500), exclusive of interest; or

3) make any payment on any claim, other than a claim upon an obligation
incurred by the commissioner [director], before preparing and filing a schedule of his
determinations in accordance with the Banking Act.

B. Within six months of the commencement of liquidation, the commissioner
[director] may by his election terminate any contract for services or advertising to which
the state bank is a party or any obligation of the bank as a lessee. A lessor who
receives sixty days notice of the commissioner's [director's] election to terminate the
lease shall have no claim for rent other than rent accrued to the date of termination nor
for damages for such termination.

C. As soon after the commencement of liquidation as practicable, the commissioner
[director] shall take the necessary steps to terminate all fiduciary positions held by the
state bank and take such action as may be necessary to surrender all property held by
the bank as a fiduciary and to settle its fiduciary accounts.

D. The right of any agency of the United States insuring deposits to be subrogated
to the rights of the depositors upon payment of their claim shall not be less extensive
than the law of the United States requires as a condition of the authority to issue such
insurance or make such payment.

E. As soon after the commencement of liquidation as practicable the commissioner
[director] shall:



(1) send by mail, to the address shown on the books of the institution, a
notice of the liquidation to each known depositor, creditor, lessee of a safe deposit box,
bailor of property held by the bank or person interested in funds held as fiduciary by the
bank;

(2)  include with the liquidation notices sent by mail:

(a) to all depositors or creditors, a statement of the amount shown on the
books of the institution to be due the depositor or creditor and that if the amount claimed
differs from that stated, a claim must be filed with the commissioner [director] before a
specified date, not earlier than sixty days nor later than ninety days thereafter, in
accordance with the procedure prescribed in the notice;

(b) to all bailors or lessees of safe deposit boxes, a demand that property held
by the bank as bailee or in safe deposit boxes be withdrawn within thirty days by the
person entitled thereto; and

(c) to all persons interested in funds held as a fiduciary, a statement that the
commissioner [director] is going to take action to resign the fiduciary position and take
action to settle the fiduciary accounts;

3) publish the notice in a newspaper of general circulation in the community
once a week for three successive weeks;

(4)  open all safe deposit boxes from which the contents have not been
removed within thirty days after demand, deal with the contents in the manner provided
for boxes upon which the payment of rental is in default, and hold the sealed packages
containing the contents, together with the certified inventories for one year, unless
sooner claimed by the person entitled thereto, then sell or otherwise dispose of the
property and transfer the proceeds of any sale or disposition to the state treasurer as
abandoned funds;

(5) hold all unclaimed property held by the bank as bailee together with a
certified inventory of the property for a year, unless sooner claimed by the person
entitled thereto, then sell or otherwise dispose of the property, and transfer the
proceeds of any sale or disposition to the state treasurer as abandoned funds.

F. Within six months after the last day specified in the notice for the filing of claims,
or a longer period allowed by the court in which the notice of possession was filed, the
commissioner [director] shall:

Q) reject any claim if he doubts the validity thereof;

(2)  determine the amount, if any, owing to each known creditor or depositor
and the priority class of his claim under the Banking Act;



3) prepare a schedule of his determinations for filing in the court in which
notice of possession was filed;

4) notify each person whose claim has not been allowed in full, and publish
once a week for three successive weeks a notice of the time when and the place where
the schedule of determinations will be available for inspection and the date, not sooner
than thirty days thereafter, when the commissioner [director] will file his schedule in
court.

G. Within twenty days after the filing of the commissioner's [director's] schedule, any
creditor, depositor or stockholder may file an objection to any determination made. Any
objections so filed shall be heard and determined by the court, upon such notice to the
commissioner [director] and interested claimants as the court may prescribe. If the
objection is sustained, the court shall direct an appropriate modification of the schedule.
After filing his schedule, the commissioner [director] may, from time to time, make
partial distribution to the holders of claims which are undisputed or have been allowed
by the court, if a proper reserve is established for the payment of disputed claims. As
soon as is practicable after the determination of all objections, the commissioner
[director] shall make final distribution.

H. The following claims shall have priority in the order named:
(1) obligations incurred by the commissioner [director];

(2) wages and salaries of officers and employees earned during the three-
month period preceding the commissioner's [director's] possession in an amount not
exceeding six hundred dollars ($600) a month for any one person;

(3) fees and assessments due to the department [financial institutions
division]; and

(4)  deposits to the extent of one hundred dollars ($100) for each depositor.

|. After the payment of all other claims with interest at the maximum rate permitted
on time deposits, the commissioner [director] shall pay claims otherwise proper which
were not filed within the time prescribed. If the sum available for any class is insufficient
to provide payment in full, such sum shall be distributed to the claimants in the class pro
rata.

J. Any assets remaining after all claims have been paid shall be distributed to the
stockholders in accordance with their respective interests.

K. Unclaimed funds remaining after completion of the liquidation shall be retained
for five years by the commissioner [director] unless sooner claimed by the owner. At the
expiration of such period, the remaining sum shall be transferred to the state treasurer
as abandoned funds.



L. When the assets have been distributed in accordance with the Banking Act, the
commissioner [director] shall file an account with the court. Upon approval of the report,
the commissioner [director] shall be relieved of liability in connection with the liquidation
and the charter shall be cancelled.

History: 1953 Comp., 8§ 48-22-63, enacted by Laws 1963, ch. 305, § 63.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For Uniform Unclaimed Property Act (1995), see 7-8A-30 NMSA
1978.

Purpose of article. — Laws 1915, ch. 67, § 86, was passed to obviate the
cumbersome and expensive method formerly prevailing, under which creditors and not
the receiver enforced the stockholders' liability. Melaven v. Schmidt, 1929-NMSC-100,
34 N.M. 443, 283 P. 900; Clapp v. Smith, 1916-NMSC-048, 22 N.M. 153, 159 P. 523;
Maddison v. Bryan, 1926-NMSC-007, 31 N.M. 404, 247 P. 275.

Laws 1933, ch. 32, 8 1, is not a mandatory statute requiring the judicial department to
appoint the state bank examiner receiver of an insolvent bank, or providing that no
receiver shall be appointed by the court except upon application of the attorney general.
Cooper v. Otero, 1934-NMSC-008, 38 N.M. 164, 29 P.2d 341 (decided under former
law).

Statute is only a recommendation to the judiciary. — Formerly, it was held that the
provision of Laws 1933, ch. 32, § 1, that the court "shall appoint the state bank
examiner as such receiver" amounts to no more in an equity proceeding than a
recommendation to the judiciary to appoint him; otherwise the enactment would violate
N.M. Const., art. VI, 8 13. Cooper v. Otero, 1934-NMSC-008, 38 N.M. 164, 29 P.2d 341.

Court aid to wind up affairs. — Under former law, it was held that no state officer has
authority to wind up the affairs of an insolvent bank without the aid of a court. Cooper v.
Otero, 1934-NMSC-008, 38 N.M. 164, 29 P.2d 341.

Judge with discretion as to receiver appointment. — The district judge to whom
application for appointment of receiver for insolvent bank was made under Laws 1921,
ch. 134, was not bound to appoint the state bank examiner receiver, but could exercise
discretion and appoint another as held under former law. State ex rel. Read v. Ryan,
1922-NMSC-011, 27 N.M. 651, 204 P. 68.

Officer's power of possession only preliminary to court action. — In this state,
under former law, it was held that power conferred upon the state banking officer to take
possession of a state bank is only preliminary to court action, in order to give the state



officer more than temporary standing. Cooper v. Otero, 1934-NMSC-008, 38 N.M. 164,
29 P.2d 341.

Receiver of insolvent bank is not representative of creditors with power to institute
a suit for the recovery of the added liability of stockholders as was formerly held. Clapp
v. Smith, 1916-NMSC-048, 22 N.M. 153, 159 P. 523.

Stockholders' liability enforceable by receiver. — Under Laws 1915, ch. 67, § 86, it
was formerly held that statutory liability of stockholders of a bank which has failed is an
asset in the hands of the receiver, who may enforce it in the course of liquidation
without awaiting final determination of fact or amount of deficiency of assets. Maddison
v. Bryan, 1926-NMSC-007, 31 N.M. 404, 247 P. 275.

Person maintaining suit. — Laws 1933, ch. 32, § 1, contains no direction as to the
name of the person in whose name the suit shall be maintained. Cooper v. Otero, 1934-
NMSC-008, 38 N.M. 164, 29 P.2d 341.

Winding up decree to be liberally construed. — It was held under former law that in
a statutory proceeding to wind up an insolvent bank, a decree which was inaccurately
worded should not be subjected to a fine analysis, but should be taken with the purpose
of the statute in view. Cooper v. Manning, 1935-NMSC-038, 39 N.M. 206, 43 P.2d 1055.

Distribution of assets of insolvent state bank is governed by general incorporation
laws. State v. Bank of Magdalena, 1928-NMSC-048, 33 N.M. 473, 270 P. 881,
distinguished, State v. State Bank, 1934-NMSC-046, 38 N.M. 338, 32 P.2d 1017
(decided under former law).

Preferences and setoffs are governed by the general incorporation laws for the
winding up of insolvent corporations. State v. Bank of Magdalena, 1928-NMSC-048, 33
N.M. 473, 270 P. 881, distinguished, State v. State Bank, 1934-NMSC-046, 38 N.M.
338, 32 P.2d 1017 (decided under former law).

State preference lost after receiver appointed. — It was held under former law that
where a receiver has been appointed for an insolvent state bank, the state is not entitled
to a preference over other creditors, as to money on deposit at the time the receiver
was appointed. State v. First State Bank, 1917-NMSC-047, 22 N.M. 661, 167 P. 3,
1918A L.R.A. 394, distinguished, State v. People's Sav. Bank & Trust Co., 1917-NMSC-
060, 23 N.M. 282, 168 P. 526.

Deposits of the state in an insolvent bank lose priority of payment when the assets of
such bank are turned over to the hands of a receiver. State v. People's Sav. Bank &
Trust Co., 1917-NMSC-060, 23 N.M. 282, 168 P. 526 (decided under former law).

Subsequent purchaser cannot engage in savings and loan business when
association liquidated. — When the assets of a savings and loan association are
liquidated by a receiver pursuant to an order of the court, the association is terminated



and its "charter” or authority to transact business is terminated as well. Therefore, no
"charter” or valid franchise remains entitling a subsequent purchaser to engage in the
savings and loan business. 1981 Op. Att'y Gen. No. 81-22.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 765.

Right of owner of check which the drawer bank held for him at time it closed its doors to
a preference, 17 A.L.R. 196.

Status of Christmas club deposits as savings or as general deposit, 21 A.L.R. 1128.

Trust or preference in respect of money placed in bank for purpose of transaction with
third persons, 31 A.L.R. 472, 93 A.L.R. 881.

Specified obligations, preference in respect of deposits designated for payment of, 32
A.L.R. 967.

Prerogative right of county or other political subdivision to preference, 36 A.L.R. 640, 52
A.L.R. 755, 90 A.L.R. 208.

Taxes, preference in favor of individuals as to funds deposited by them to credit of
public treasurer in attempt to pay, 37 A.L.R. 130.

Clearinghouse settlement, balance due other banks on, as preferred claim against
insolvent bank, 44 A.L.R. 1535.

Securities deposited in bank, rights of owners of, upon its insolvency, 51 A.L.R. 914, 84
A.L.R. 1534, 126 A.L.R. 625.

Right of holder of certified check to preference out of assets of insolvent bank, 51 A.L.R.
1034.

Right in absence of statute to preference in respect of deposit of public funds in
insolvent bank, 51 A.L.R. 1336, 65 A.L.R. 690, 103 A.L.R. 621.

Prerogative right of state to preference at common law, 65 A.L.R. 1331, 90 A.L.R. 184,
167 A.L.R. 640.

Estoppel as regards claim against insolvent bank, 69 A.L.R. 456.

Depositor's right to preference in assets of insolvent bank because dissuaded by bank
officials or employees from withdrawing deposit after insolvency, 80 A.L.R. 795.

Veteran's compensation or war risk insurance proceeds or pension money, preference
in respect of deposit of, 83 A.L.R. 1089, 84 A.L.R. 1530.



Paper of insolvent bank, issuance or receipt of, as converting trust relation into debtor
and creditor relation so as to defeat preference, 92 A.L.R. 1244.

Depositor's right to priority as based upon fact of bank's pledge of his note rendered
deposit unavailable as set off against note in hands of pledgee, 162 A.L.R. 1175.

9 C.J.S. Banks and Banking § 184.

58-1-76. Unauthorized conduct of banking business.

It is unlawful for any unauthorized person to engage in the business of holding
deposits or to represent that he is or is acting for a bank or to use an artificial or
corporate name that purports to be or suggests that it is the name of a bank.

History: 1953 Comp., § 48-22-64, enacted by Laws 1963, ch. 305, § 64; 1997, ch. 23, §
8.

ANNOTATIONS
The 1997 amendment, effective July 1, 1997, substituted "holding deposits or" for
"receiving deposits, discounting evidences of indebtedness or receiving money for
transmission,” and substituted "that" for "which" preceding "purports".

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 25.

9 C.J.S. Banks and Banking 8§ 19, 748.

58-1-77. Receipt of deposits while insolvent.

It is unlawful for a bank to receive any deposit while insolvent or for an officer,
director or employee who knows or, in the proper performance of his duty, should know
of such insolvency to receive or authorize the receipt of such deposit.

History: 1953 Comp., 8 48-22-65, enacted by Laws 1963, ch. 305, § 65.
ANNOTATIONS

Insolvency essential element of offense. — It was held under former law that
insolvency of the bank at the time of receiving the deposit is the essential element of the
offense. State v. Nance, 1927-NMSC-004, 32 N.M. 158, 252 P. 1002.

Depositor's claim without preference. — While Laws 1915, ch. 67, § 41, gives a
depositor a right of action to recover deposits accepted by an insolvent bank, it does not
give the depositor's claim preference over other claims. Jameson v. First Sav. Bank &
Trust Co., 1935-NMSC-084, 39 N.M. 545, 51 P.2d 607 (decided under former law).



Sufficiency of indictment. — It was held under former law that the indictment alleging
that defendant received a deposit "then and there having knowledge of the fact that
such bank was insolvent" is sufficient. State v. Nance, 1927-NMSC-004, 32 N.M. 158,
252 P. 1002.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 198, 242.

Constitutionality of statute making failure of bank prima facie evidence of knowledge of
insolvency at time of receipt of deposits, 51 A.L.R. 1154, 86 A.L.R. 179, 162 A.L.R. 495.

Constitutionality of statute rendering officers or directors of bank criminally liable for
receiving deposit after insolvency, 76 A.L.R. 530.

What amounts to a deposit within statute in relation to civil or criminal liability for
accepting deposit when bank is unsafe or insolvent, 76 A.L.R. 1320.

When limitation commences to run against action to enforce personal liability of bank
officers or directors for receiving deposits after knowledge of bank's unsafe condition,
78 A.L.R. 897.

Sufficiency of evidence to show defendant's knowledge of bank's insolvency in
prosecution for receiving deposits knowing bank insolvent, 87 A.L.R. 504.

Civil liability of bank officer or director permitting deposit after insolvency of bank, 87
A.L.R. 1402.

Negligence in failing to discover insolvency of bank as equivalent of knowledge, or
substitute therefor, as regards criminal responsibility of bank officer or employee for
receiving deposit after insolvency, 98 A.L.R. 615.

Statute as to taking deposit when insolvent as special or class legislation, or as denying
equal protection of laws, 111 A.L.R. 144.

9 C.J.S. Banks and Banking § 740 et seq.

58-1-78. Unlawful service as officer or director.
It is unlawful for any person to serve as an officer or director of a bank, who:

A. is an officer, director or employee of a directly competitive bank in the same
community;

B. has been convicted of an offense constituting, in the jurisdiction in which the
judgment was rendered, a violation of the banking laws or a felony, or who has been
found liable, either in a civil or criminal action, for a breach of trust; or



C. is indebted to the bank for more than thirty days upon a judgment that has
become final.

History: 1953 Comp., 8§ 48-22-66, enacted by Laws 1963, ch. 305, § 66.
ANNOTATIONS

Prosecutions under general fraud and conspiracy statutes not prohibited. —
There is no basis for holding that the specific language of this section prohibits
prosecutions under the general fraud and conspiracy statutes. State v. Thoreen, 1978-
NMCA-024, 91 N.M. 624, 578 P.2d 325, cert. denied, 91 N.M. 610, 577 P.2d 1256.

Bank cashier was guilty of embezzlement where he was unable to account for
shrinkage in proceeds of sale of certain bonds entrusted to bank for sale. State v.
Gaunt, 1926-NMSC-049, 32 N.M. 17, 250 P. 634 (decided under former law).
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 180.

Officer or employee of depository or bailee as sustaining a criminal charge against him
of embezzlement of property of depositor or bailor, 45 A.L.R. 933.

Liability of bank in respect to funds of third persons misappropriated by bank officer or
employee and used to cover his own overdraft or defalcation, 48 A.L.R. 464.

Aiding and abetting misapplication of bank funds by officer or employee, criminal
responsibility for, 74 A.L.R. 1112, 131 A.L.R. 1322.

Rights and liabilities of bank paying or giving credit for personal check of own officer
whose account is not good, 171 A.L.R. 880.

9 C.J.S. Banks and Banking 88 107, 113, 115, 121.

58-1-79. Unlawful gratuity or compensation; transactions of
persons connected with state bank.

A. ltis unlawful for an affiliate of a bank or for an officer, director or employee of a
bank, or affiliate of a bank:

(1) to solicit, accept or agree to accept, directly or indirectly, from any person
other than the institution any gratuity, compensation or other personal benefit for any
action taken by the institution or for endeavoring to procure any such action;

(2) to have any interest, direct or indirect, in the purchase at less than its face
value of any evidence of indebtedness issued by the institution;



(3) torequire any borrower to purchase insurance from an affiliate of a bank,
or from an officer, director or employee of a bank or affiliate of a bank, or through a
particular insurance company, agent, solicitor or broker, as a condition precedent to the
making of a loan or to decline adequate existing insurance where such existing
insurance is provided by an insurance company licensed by this state. Provided,
however, a bank may require a borrower to supply such insurance as may reasonably
be necessary for the protection of the bank in making a loan.

B. In this section the term "affiliate" includes:

(1) any person who holds a majority of the stock of a bank or has been
determined by the commissioner [director of the financial institutions division of the
regulation and licensing department] to hold a controlling interest therein, any other
corporation in which such person owns a majority of the stock and any partnership in
which he has an interest;

(2)  any corporation in which the institution or an officer, director or employee
thereof holds a majority of the stock and any partnership in which such person has an
interest;

(3) any corporation of which a majority of the directors are officers, directors

or employees of the institution or of which officers, directors, trustees or employees
constitute a majority of the directors of the institution.

History: 1953 Comp., 8§ 48-22-67, enacted by Laws 1963, ch. 305, § 67.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 222.

Fraud: responsibility of bank for fraud of officer or agent inducing customer or debtor of
bank to enter into transaction with such officer or agent personally or with third person,
117 A.L.R. 389.

9 C.J.S. Banks and Banking 88 117, 119, 121.

58-1-80. Unlawful concealment of transaction.

It is unlawful for an officer, director, employee, attorney or agent of a bank to conceal
or endeavor to conceal any transaction of the bank from any officer, director or
employee of the bank or any official or employee of the department [financial institutions
division of the regulation and licensing department] to whom it should properly be
disclosed.



History: 1953 Comp., 8§ 48-22-68, enacted by Laws 1963, ch. 305, § 68.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8§ 107,
113, 115, 121, 734, 735.

58-1-81. Improper maintenance of accounts; false or deceptive
entries and statements.

It is unlawful for an officer, director, employee or agent of a bank to:

A. maintain or authorize the maintenance of any account of the bank in a manner
which, to his knowledge, does not conform to the requirements prescribed by the
Banking Act or by the commissioner [director of the financial institutions division of the
regulation and licensing department];

B. make, with intent to deceive, any false or misleading statement or entry or omit
any statement or entry that should be made in any book, account, report or statement of
the institution;

C. obstruct or endeavor to obstruct a lawful examination of the institution by an
officer or employee of the department [financial institutions division].

History: 1953 Comp., 8§ 48-22-69, enacted by Laws 1963, ch. 305, § 69.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 231 et seq.

Construction and application of statutes relating to civil liability of directors, officers or
employees of bank, in case of false reports or statements, 114 A.L.R. 472.

9 C.J.S. Banks and Banking 88 736, 737.
58-1-82. Reimbursement for fines and penalties.
A. Itis unlawful for a state bank to pay a fine or penalty imposed by law upon any

other person or any judgment against such person or to reimburse directly or indirectly
any person by whom such fine, penalty or judgment has been paid, except:



(2) in the settlement of a bank's own liability or in connection with the
acquisition of property against which a judgment is a lien;

(2) if provided in its articles of incorporation, a bank may indemnify its
directors, officers and employees for expenses, fines, penalties and judgments
reasonably incurred in actions to which the directors, officers or employees are parties
or potential parties by reason of the performance of their official duties. The provisions
of this paragraph shall not allow the indemnification of directors, officers or employees
of a bank against expenses, penalties or other payments incurred in an administrative
proceeding or action instituted by an appropriate bank regulatory agency, which
proceeding or action results in a final order assessing civil money penalties or requiring
affirmative action by an individual in the form of payments to the bank; and

3) if provided in its articles of incorporation, a bank may acquire and pay the
premiums for insurance covering the liability of its directors, officers or employees,
except that the provisions of this paragraph shall exclude insurance coverage for a
formal order assessing civil money penalties against a bank director, officer or
employee.

B. In accordance with his supervisory responsibilities, the director may, in his
discretion, review the threat to bank safety and soundness posed by any indemnification
or proposed indemnification of directors, officers or employees by a bank or for the
consistency of any such indemnification with the standards adopted by that bank in its
articles of incorporation. Based upon this review, the director may direct a prospective
modification of a specific indemnification by a bank through appropriate administrative
action.

History: 1978 Comp., 8 58-1-82, enacted by Laws 1995, ch. 190, § 12.
ANNOTATIONS

Repeals and reenactments. — Laws 1995, ch. 190, § 12, repeals former section 58-1-
82 NMSA 1978, as enacted by Laws 1963, ch. 305, § 70, relating to unlawful payment
of penalties and judgments against others including directors and officers, and enacts
the above section, effective June 16, 1995. For provisions of former section, see 1991
Replacement Pamphlet.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 88 8, 9.
58-1-83. Unlawful use of words "safe deposit.".
It is unlawful for any person to use the words "safe deposit,” "safety deposit" or other

words deceptively similar thereto, in connection with the rental of storage space, or in
the title or name under which business was done, unless he is:



A. a person subject to the jurisdiction of the banking department [financial
institutions division of the regulation and licensing department] of this state;

B. a manufacturer or dealer in safe deposit facilities or equipment;
C. an association, the membership of which is composed of officers or institutions

subject to the jurisdiction of the banking department [financial institutions division] of this
or other states; or

D. a person who makes no charge for such space.
History: 1953 Comp., 8 48-22-71, enacted by Laws 1963, ch. 305, § 71.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 476.

9 C.J.S. Banks and Banking 88 8, 9.
58-1-84. Unlawful sanctions; violations of rules and orders.

A. Any person responsible for an act or omission expressly declared to be unlawful
by the Banking Act is guilty:

(1) of a misdemeanor punishable by imprisonment for a term not exceeding
one year or a fine not exceeding five thousand dollars ($5,000) or both;

(2)  of a felony punishable by imprisonment not exceeding five years or a fine
not exceeding ten thousand dollars ($10,000) or both, if the act or omission was done or
made with intent to defraud.

B. An officer, director, employee, agent or attorney of a bank is responsible for an
act or omission of the institution declared to be unlawful by the Banking Act whenever,
knowing that such act or omission is unlawful, he participates in authorizing, executing,
ratifying or concealing such act, or in authorizing or ratifying such omission or, having a
duty to take the required action, omits to do so.

C. Adirector shall be deemed to participate in any action of which he has
knowledge taken or omitted to be taken by the board of which he is a member unless he
dissents therefrom in writing and promptly notifies the commissioner [director of the
financial institutions division of the regulation and licensing department] of his dissent.



D. Itis unlawful to knowingly violate any lawful rule, regulation or order of the
commissioner [director].

History: 1953 Comp., § 48-22-72, enacted by Laws 1963, ch. 305, § 72.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 221 et seq.

9 C.J.S. Banks and Banking § 31.
58-1-85. Injunction.

Whenever a violation of the Banking Act, by a bank or an officer, director or
employee thereof, is threatened or impending and will cause substantial injury to the
institution or to the depositors, creditors or stockholders thereof, the district court of
Santa Fe county may, upon the suit of the commissioner [director of the financial
institutions division of the regulation and licensing department], issue an injunction
restraining such violation.

History: 1953 Comp., 8 48-22-73, enacted by Laws 1963, ch. 305, § 73.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Severability clauses. — Laws 1963, ch. 305, § 76, provides for the severability of the
act if any part or application thereof is invalid.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8§ 478.

ARTICLE 1A
Consumer Credit Banks

58-1A-1. Short title.

This act [58-1A-1 to 58-1A-8 NMSA 1978] may be cited as the "Consumer Credit
Bank Act".

History: Laws 1993, ch. 11, § 1.



58-1A-2. Definitions.
As used in the Consumer Credit Bank Act:

A. "consumer credit bank" means a national bank located in the state or a bank
organized pursuant to the laws of this state that has those powers and limitations
provided for pursuant to the Consumer Credit Bank Act;

B. "credit card" means an arrangement or loan agreement under which a domestic
bank or consumer credit bank gives a borrower the privilege of using a credit card or
other credit confirmation or device of any type in transactions out of which debt is
created by:

(1) the domestic bank or consumer credit bank honoring a draft or similar
order for the payment of money created, authorized, issued or accepted by the
borrower; or

(2)  the domestic bank or consumer credit bank paying or agreeing to pay the
borrower's obligation;

C. "credit card account" means an arrangement between a domestic bank or
consumer credit bank and a borrower for the creation of debt pursuant to a credit card
and under which:

(1) the domestic bank or consumer credit bank may permit the borrower to
create either revolving or nonrevolving debt from time to time;

(2) the unpaid balance of principal of the created debt and the loan, finance or
other appropriate charges are debited to the account;

(3) aloan finance charge is computed or an interest rate is imposed upon the
outstanding debt balances of the borrower's account from time to time; and

(4) adomestic bank or consumer credit bank is to render bills or statements
to the borrower at regular intervals stating the amount that is payable by and due from
the borrower on a specified date stated in the bill or statement or, at the option of the
borrower but subject to the terms and conditions of the credit card account, stating that
the amount may be paid by the borrower in installments;

D. "director" means the director of the financial institutions division of the regulation
and licensing department;

E. "domestic bank" means a bank having its principal place of business in this state
and chartered under the laws of this state or the United States;



F. except as used in Subsection H of this section, "foreign bank" means a bank
chartered under the laws of the United States, any state other than New Mexico or the
District of Columbia that has its principal place of business outside of New Mexico;

G. "holding company" means a corporation that controls a domestic, foreign or
international bank; and

H. "international bank™ means any company organized under the laws of a foreign
country, a territory of the United States, Puerto Rico, Guam, American Samoa or the
Virgin Islands, which engages in the business of banking, or any subsidiary or affiliate of
any company which engages in the business of banking organized under those laws.
"International bank” includes foreign commercial banks, foreign merchant banks and
other foreign institutions that engage in banking activities usual in connection with the
business of banking in the countries where such foreign institutions are organized or
operating.

History: Laws 1993, ch. 11, § 2; 1995, ch. 33, § 1.
ANNOTATIONS
The 1995 amendment, effective June 16, 1995, added "except as used in Subsection

H of this section" at the beginning of Subsection F, inserted "or international” in
Subsection G, and added Subsection H.

58-1A-3. Organization of consumer credit bank.

With the approval of the director, a domestic bank, foreign bank, international bank
or holding company may organize, own and control a consumer credit bank in
accordance with the following terms and conditions:

A. in connection with the application to organize or to own and control a consumer
credit bank, the applicant shall pay to the director a filing fee of six thousand dollars
($6,000) and a nonrefundable investigation fee of one thousand dollars ($1,000);

B. the shares of a consumer credit bank shall be owned solely by a domestic bank,
foreign bank, international bank or holding company;

C. a consumer credit bank shall accept deposits only at a single location in this
state;

D. a consumer credit bank shall maintain capital stock and paid-in surplus of not
less than two million dollars ($2,000,000);

E. a consumer credit bank may engage in the business of soliciting, processing and
making loans pursuant to credit card accounts and conducting other necessarily



incidental activities, including the taking of a security interest in any property to secure a
loan;

F. a consumer credit bank may accept deposits only of one hundred thousand
dollars ($100,000) or more and only from affiliates of the consumer credit bank or from
persons having their principal place of business or residence outside New Mexico; but
the limitation provided pursuant to this subsection shall not apply to deposits made for
the purpose of security taken pursuant to Subsection E of this section;

G. a consumer credit bank shall, prior to commencing business, obtain and
thereafter maintain insurance of its deposits by the federal deposit insurance
corporation;

H. a consumer credit bank may not engage in the business of making commercial
loans, but may issue credit cards and create credit card accounts for commercial
customers;

I. aconsumer credit bank shall provide the following services in this state:

(1) the initial distribution of credit cards or other devices, or both, designed
and effective to access credit card accounts;

(2) the preparation of periodic statements of amounts due under credit card
accounts; and

(3) the maintenance of financial records reflecting the status of credit card
accounts from time to time; and

J. the affairs of a consumer credit bank shall be managed by a board of directors
that shall exercise the consumer credit bank's powers and be responsible for the
discharge of the consumer credit bank's duties. The number of directors, which shall not
be fewer than three or more than twenty-five, shall be fixed by the bylaws. At least
three-fourths of the directors shall be United States citizens.

History: Laws 1993, ch. 11, 8§ 3; 1995, ch. 33, § 2; 1997, ch. 23, 8§ 9.
ANNOTATIONS

The 1997 amendment, effective July 1, 1997, substituted $2,000,000 for $4,000,000 in
Subsection D, deleted former Subsection | relating to the minimum number of
employees a consumer credit bank should have located in the state, redesignated
former Subsections J and K as Subsections | and J, inserted "consumer credit”
preceding "bank's" twice in the first sentence of Subsection J and made minor stylistic
changes in the second sentence.



The 1995 amendment, effective June 16, 1995, inserted "international bank" in the
introductory paragraph and in Subsection B, substituted "shall" for "must" near the
beginning of Subsection G, and added Subsection K.

58-1A-4. Domestic banks; exemption.

A domestic bank shall not be required to establish a consumer credit bank to issue
credit cards and create credit card accounts.

History: Laws 1993, ch. 11, § 4.

58-1A-5. Credit card account; terms and conditions.

A credit card account between a domestic bank or consumer credit bank and a
borrower, wherever the borrower's place of residence, shall be governed solely by the
laws of New Mexico and federal law, where applicable. Unless otherwise expressly
agreed in writing by the parties, a credit card account between a consumer credit bank
and a borrower shall be governed by the provisions of Sections 56-8-1 through 56-8-30
NMSA 1978. A domestic bank or consumer credit bank may, as provided in the written
agreement governing the credit card account, modify the terms or conditions of the
credit card account upon prior written notice of the modification as specified by credit
card account agreement or by the federal Truth in Lending Act.

History: Laws 1993, ch. 11, § 5; 1995, ch. 33, § 3.
ANNOTATIONS

Cross references. — For the federal Truth in Lending Act, see 15 U.S.C. § 1601 et
seq.

The 1995 amendment, effective June 16, 1995, added the language beginning "a credit
card account” at the end of the second sentence.

Am. Jur. 2d, A.L.R. and C.J.S. references. — What constitutes Truth in Lending Act
violation which "was not intentional and resulted from bona fide error not withstanding
maintenance of procedures reasonably adapted to avoid any such error” within meaning
of § 130(c) of Act (15 USCA § 1640(c)), 153 A.L.R. Fed. 193.

58-1A-6. Regulation of consumer credit banks.

A. A consumer credit bank organized under the laws of New Mexico shall be subject
to the supervision, regulation and examination of the director.

B. The director shall adopt and promulgate rules and regulations implementing the
provisions of the Consumer Credit Bank Act, including provisions for the formation and
organization of a consumer credit bank.



History: Laws 1993, ch. 11, 8§ 6; 1995, ch. 33, § 4.
ANNOTATIONS

The 1995 amendment, effective June 16, 1995, added the language beginning
"including provisions" at the end of Subsection B.

58-1A-7. Supervision fees.

A. Each consumer credit bank shall annually pay to the director a supervision fee,
calculated on the basis of total assets as of December 31 of the immediately previous
year:

Total assets (000): Assessment:
Over But not This Plus Of
excess
over amount over
(000)

0 200,000 7,500 0.0000250 100,000
200,000 500,000 10,000 0.0006667 200,000
500,000 1,000,000 30,000 0.0000500 500,000
1,000,000 2,000,000 55,000 0.0000400 1,000,000
2,000,000 95,000 0.0000300 2,000,000

B. The fee shall be paid on or before March 1 of each year. For failure to pay the
supervisor fee when due unless excused for cause by the director, the consumer credit
bank shall pay to the financial institutions division of the regulation and licensing
department one hundred dollars ($100) for each day of delinquency.

C. The director shall examine the condition of the consumer credit bank. A report of
examination shall be sent to the board of directors of the consumer credit bank.

History: Laws 1993, ch. 11, § 7; 1995, ch. 33, § 5.
ANNOTATIONS

The 1995 amendment, effective June 16, 1995, rewrote Subsection A to substitute the
provisions for calculation of the supervision fee on the basis of total assets for a fee of
$7,500; redesignated the former third and fourth sentences of Subsection A as
Subsection B and former Subsection B as Subsection C; and, in Subsection C, deleted
"of the financial institutions division of the regulation and licensing department" following
"director” in the first sentence and deleted the former third sentence relating to the fee
for each consumer credit bank examination.



58-1A-8. Applicability.

A consumer credit bank shall be subject to the laws governing financial institutions
except when the rights, powers, privileges or provisions of those laws are inconsistent
with the rights, powers, privileges, provisions or limitations of the Consumer Credit Bank
Act, in which case the latter shall control.

History: Laws 1993, ch. 11, § 8.
ANNOTATIONS

Severability clauses. — Laws 1993, ch. 11, § 9 provides for the severability of the act
if any part or application thereof is held invalid.

ARTICLE 1B
Interstate Bank Acquisitions

58-1B-1. Short title.

Sections 1 through 12 [58-1B-1 to 58-1B-11 NMSA 1978] of this act may be cited as
the "Interstate Bank Acquisition Act".

History: Laws 1996, ch. 2, § 1.
ANNOTATIONS
Cross references. — For the Interstate Bank Branching Act, see 58-1C-1 NMSA 1978.

For permitted interstate acquisitions, see 58-26-4 NMSA 1978.

58-1B-2. Definitions.
As used in the Interstate Bank Acquisition Act:
A. "acquire" means:
Q) for a company to merge or consolidate with a bank holding company;
(2)  for a company to assume direct or indirect ownership or control of:
(a) more than twenty-five percent of any class of voting shares of a bank

holding company or a bank, if the acquiring company was not a bank holding company
prior to the acquisition;



(b) more than five percent of any class of voting shares of a bank holding
company or a bank, if the acquiring company was a bank holding company prior to the
acquisition; or

(c) all or substantially all of the assets of a bank holding company or a bank;
or

(3) for a company to take any other action that results in the direct or indirect
acquisition by the company of control of a bank holding company or a bank;

B. "affiliate” means that term as defined in 12 U.S.C.A. Section 371c(b);

C. "bank" means that term as defined in 12 U.S.C.A. Section 1841(c);

D. "bank holding company" means that term as defined in 12 U.S.C.A. Section
1841(a) and includes a New Mexico bank holding company, an out-of-state bank

holding company and a foreign bank holding company;

E. "Bank Holding Company Act" means the federal Bank Holding Company Act of
1956, 12 U.S.C.A. Section 1841 et seq.;

F. "bank supervisory agency" means:

(1) an agency of another state with primary responsibility for chartering and
supervising banks; and

(2) the office of the comptroller of the currency, the federal deposit insurance
corporation, the board of governors of the federal reserve system and any successor to
these agencies;

G. "branch" means that term as defined in Subsection C of Section 58-5-2 NMSA
1978;

H. "company" means that term as defined in 12 U.S.C.A. Section 1841(b);
I. "control" means that term as defined in 12 U.S.C.A. Section 1841(a)(2);
J. "deposit" means that term as defined in 12 U.S.C.A. Section 1813(l);

K. "depository institution" means an institution defined as an "insured depository
institution™ in 12 U.S.C.A. Sections 1813(c)(2) and (c)(3);

L. "director" means the director of the financial institutions division of the regulation
and licensing department;



M. "foreign bank holding company" means a bank holding company that is
organized under the laws of a country other than the United States or a territory or
possession of the United States;

N. "home state regulator® means, with respect to an out-of-state bank holding
company, the primary bank supervisory agency of the state in which the company
maintains its principal place of business;

O. "New Mexico bank" means a bank that is:

(1) organized under the laws of this state; or

(2)  organized under federal law and having its principal place of business in
this state;

P. "New Mexico bank holding company" means a bank holding company that:

(1) had its principal place of business in this state on July 1, 1966 or the date
on which it became a bank holding company, whichever is later; and

(2) is not controlled by an out-of-state bank holding company;
Q. "New Mexico state bank™ means a bank chartered by the state of New Mexico;

R. "out-of-state bank holding company" means a bank holding company that is not a
New Mexico bank holding company;

S. "principal place of business" of a bank holding company means the state in which
the largest percentage of the total deposits of its bank subsidiaries was deposited on
the later of July 1, 1966 or the date on which the company became a bank holding
company;

T. "state" means the District of Columbia or a state, territory or possession of the
United States; and

U. "subsidiary” means that term as defined in 12 U.S.C.A. Section 1841(d).

History: Laws 1996, ch. 2, § 2.

58-1B-3. Purpose and intent of act.

The purpose of the Interstate Bank Acquisition Act is to establish the conditions
under which a company may acquire a New Mexico bank or a New Mexico bank holding
company. In enacting it the legislature intends to avoid discrimination against out-of-
state bank holding companies or foreign bank holding companies in any manner that
would violate Section 3(d) of the Bank Holding Company Act.



History: Laws 1996, ch. 2, § 3.
ANNOTATIONS

Cross references. — For Section 3(d) of the Bank Holding Company Act, see 12
U.S.C. § 1842(d).

58-1B-4. Permitted acquisitions.

A. Except as provided in Subsection B of this section, a company may not acquire a
New Mexico state bank or a New Mexico bank holding company without the prior
approval of the director unless federal law expressly permits the acquisition without that
approval.

B. The prohibition of Subsection A of this section does not apply if the acquisition is
made:

(1)  solely for the purpose of facilitating an acquisition otherwise permitted
pursuant to the Interstate Bank Acquisition Act;

(2) inatransaction arranged by the director or another bank supervisory
agency to prevent the insolvency or closing of the acquired bank; or

3) in a transaction in which a bank forms its own bank holding company, if
the ownership rights of the former bank shareholders are substantially similar to those
of the shareholders of the new bank holding company.

C. In atransaction for which the director's approval is not required under this
section, the acquiring company shall give written notice to the director at least ninety
days before the effective date of the acquisition unless a shorter period of notice is
required under applicable federal law.

History: Laws 1996, ch. 2, § 4.
ANNOTATIONS

Cross references. — For permitted interstate acquisitions, see 58-26-4 NMSA 1978.

58-1B-5. Required application; forms.

A. A company that proposes to make an acquisition pursuant to the Interstate Bank
Acquisition Act shall:

Q) file with the director a copy of the application that the company has filed
with the responsible federal bank supervisory agency and any additional information
prescribed by the director; and



(2) pay to the director any application fee prescribed by the director.

B. As long as they are consistent with the effective discharge of the director's
responsibilities, the application and reporting forms established pursuant to the
Interstate Bank Acquisition Act shall conform to those established for the same
purposes by the board of governors of the federal reserve system pursuant to the Bank
Holding Company Act.

History: Laws 1996, ch. 2, 8§ 5.
ANNOTATIONS

Cross references. — For the Bank Holding Company Act, see Subsection E of 58-1B-2
NMSA 1978.

58-1B-6. Standards for approval.

A. In deciding whether to approve an application for a proposed acquisition
pursuant to the Interstate Bank Acquisition Act, the director shall consider whether the
acquisition may:

(1) be detrimental to the safety and soundness of the New Mexico state bank
or the New Mexico bank holding company to be acquired;

(2)  result in a substantial reduction of competition in this state; or

3) have a significantly adverse effect on the convenience and needs of a
community in this state served by the New Mexico state bank or the New Mexico bank
holding company to be acquired.

B. Except as otherwise expressly provided in this section, the director shall not
approve an acquisition pursuant to the Interstate Bank Acquisition Act if upon effecting
the transaction it would result in the applicant, including a depository institution affiliated
with the applicant, holding an undue concentration of deposits totaling forty percent or
more of the total deposits in all depository institutions in New Mexico.

C. The director may adopt a regulation establishing a procedure authorizing the
waiver of the limitation on deposit concentration set forth in Subsection B of this section
to prevent the insolvency or closing of a New Mexico state bank.

D. The director shall not approve an application for an acquisition pursuant to the
Interstate Bank Acquisition Act unless either the New Mexico bank to be acquired, or at
least one New Mexico bank subsidiary of the bank holding company to be acquired, has
as of the proposed date of acquisition been in existence and in continuous operation
under an active charter for a period of at least five years, except that the director may
approve an application for an acquisition of a consumer credit bank chartered pursuant



to the Consumer Credit Bank Act [58-1A-1 to 58-1A-8 NMSA 1978] even though the
consumer credit bank has not been in continuous operation under an active charter for
a period of at least five years.

History: Laws 1996, ch. 2, § 6.

58-1B-7. Procedures relating to applications.

A. The director shall approve or disapprove an application for acquisition pursuant
to the Interstate Bank Acquisition Act within ninety days after receipt of a completed
application unless the director requests additional information from the applicant
following receipt of a completed application in which case the time limit for decision by
the director is the later of:

(1) the date set forth in this subsection; or

(2) thirty days after the director's receipt of the requested additional
information.

B. The director may hold a public hearing in connection with an application if a
significant issue of law or fact has been raised with respect to the proposed acquisition.

C. If the director holds a public hearing in connection with an application, the time
limit specified in Subsection A of this section shall be extended to thirty days after the
conclusion of the public hearing.

D. An application is deemed approved if the director takes no action on the
application within the time limits specified in this section.

History: Laws 1996, ch. 2, § 7.

58-1B-8. Reports; examinations.

A. To the extent specified by the director by regulation, order or written request,
each bank holding company that directly or indirectly controls a New Mexico state bank
or a New Mexico bank holding company, or the home state regulator of the company,
shall submit to the director copies of each financial report filed by the company with any
bank supervisory agency within fifteen days after the report is filed with the agency
unless the report is one the disclosure of which is prohibited by federal or state law.

B. To the extent disclosure is permitted by state or federal law, a bank holding
company that controls a New Mexico state bank or a New Mexico bank holding
company, or the home state regulator of the controlling bank holding company, shall
provide the director copies of any reports of examination of that bank holding company
or of the New Mexico bank holding company.



C. The director may examine a New Mexico bank holding company whenever the
director has reason to believe that the company is not being operated in compliance
with the laws of this state or in accordance with safe and sound banking practices. The
provisions of Section 58-1-46 NMSA 1978 shall apply to the examination.

History: Laws 1996, ch. 2, 8§ 8.
58-1B-9. Agency activities.

A. If it complies with the requirements of this section, a New Mexico state bank may
agree to act as an agent for any affiliated bank depository institution to receive deposits,
renew time deposits, close loans, service loans, receive payments on loans and other
obligations and perform other services for which it has received the prior approval of the
director.

B. A New Mexico state bank that proposes to enter into an agency agreement
pursuant to this section shall file with the director, at least thirty days before the effective
date of the agreement:

(1) anotice of intention to enter into an agency agreement with an affiliated
depository institution;

(2)  adescription of the services proposed to be performed under the agency
agreement; and

(3) acopy of the agency agreement.

C. If any proposed service is not specifically designated in Subsection A of this
section and has not been approved previously in a regulation issued by the director, the
director shall decide, within thirty days after receipt of the notice required by Subsection
B of this section, whether to approve the offering of the service. If the director requests
additional information after reviewing the notice, the time limit for the director's decision
is thirty days after receiving the additional information. In deciding whether to approve a
proposed service, the director shall consider whether the service would be consistent
with state and federal law and the safety and soundness of the principal and agent
institutions. The New Mexico state bank shall give appropriate notice to the public of
each approval.

D. Any proposed service offered pursuant to Subsection C of this section is deemed
approved if the director takes no action after receiving the notice required by Subsection
B of this section within the time limits specified in Subsection C of this section.

E. A New Mexico state bank may not pursuant to an agency agreement:

Q) conduct any activity as an agent that it would be prohibited from
conducting as a principal under applicable state or federal law; or



(2) have an agent conduct any activity that the bank as principal would be
prohibited from conducting under applicable state or federal law.

F. The director may order a New Mexico state bank or any other depository
institution that is subject to the director's enforcement powers to cease acting as an
agent or principal under an agency agreement with an affiliated depository institution if
the director finds the provisions of the agency agreement or the actions of the parties
pursuant to it to be inconsistent with safe and sound banking practices.

G. A New Mexico state bank acting as an agent for an affiliated depository institution
in accordance with this section is not a branch bank of that institution.

History: Laws 1996, ch. 2, § 9.

58-1B-10. Authority to issue regulations; cooperative agreements;
fees.

To carry out the purposes of the Interstate Bank Acquisition Act, the director may:
A. adopt regulations;

B. enter into cooperative, coordinating or information-sharing agreements with a
bank supervisory agency or an organization affiliated with or representing a bank
supervisory agency;

C. accept a report of examination or investigation by a bank supervisory agency
having concurrent jurisdiction over a New Mexico state bank or a bank holding company
that controls a New Mexico state bank in lieu of conducting an examination or
investigation of the bank or bank holding company;

D. enter into a sole source contract pursuant to Section 13-1-126 NMSA 1978 with a
bank supervisory agency having concurrent jurisdiction over a New Mexico state bank
or a bank holding company that controls a New Mexico state bank to engage the
services of that agency's examiners at a reasonable rate of compensation, or to provide
the services of the director's examiners to that agency at a reasonable rate of
compensation;

E. conduct joint examinations or joint enforcement actions with a bank supervisory
agency having concurrent jurisdiction over a New Mexico state bank or a bank holding
company that controls a New Mexico state bank, but if the examination or enforcement
action involves an out-of-state bank holding company, the director shall recognize the
exclusive authority of the home state regulator over corporate governance matters and
the primary responsibility of the home state regulator with respect to safety and
soundness matters;



F. conduct examinations and enforcement actions of a New Mexico state bank or a
New Mexico bank holding company that controls a New Mexico state bank if the director
determines that the action is necessary to carry out the director's responsibilities
pursuant to the Interstate Bank Acquisition Act or to enforce compliance with the laws of
this state; and

G. include in regulations adopted provisions for:

(1) the assessment of supervisory and examination fees to be paid by New
Mexico banks and New Mexico bank holding companies in connection with the
director's performance of his duties; and

(2) sharing of fees assessed pursuant to Paragraph (1) of this subsection with

a bank supervisory agency or an organization affiliated with or representing a bank
supervisory agency in accordance with an agreement between it and the director.

History: Laws 1996, ch. 2, § 10.
58-1B-11. Enforcement.

The director may enforce the provisions of the Interstate Bank Acquisition Act by an
action for injunctive relief in the district court of Santa Fe county. The director shall give
notice promptly to the home state regulator of any action commenced by the director
against an out-of-state bank holding company and, to the extent practicable, shall
consult and cooperate with that regulator in pursuing and resolving the enforcement
action.

History: Laws 1996, ch. 2, § 11.
ANNOTATIONS
Severability clauses. — Laws 1996, ch. 2, § 12 provides that if any part of the

Interstate Bank Acquisition Act is held invalid or to be superseded, the remainder or its
application to other situations or persons shall not be affected.

ARTICLE 1C
Interstate Bank Branching

58-1C-1. Short title.

Sections 14 through 27 [58-1C-1 to 58-1C-13 NMSA 1978] of this act may be cited
as the "Interstate Bank Branching Act".

History: Laws 1996, ch. 2, § 14.



ANNOTATIONS

Cross references. — For the Interstate Bank Acquisition Act, see Chapter 58, Article
1B NMSA 1978.

58-1C-2. Purpose.

The purpose of the Interstate Bank Branching Act is to permit interstate bank
branching by merger pursuant to the provisions of the federal Regle-Neal Interstate
Banking and Branching Efficiency Act of 1994, P.L. 103-328.

History: Laws 1996, ch. 2, § 15.
ANNOTATIONS

Compiler's notes. — The Regle-Neal Interstate Banking and Branching Efficiency Act
primarily amended several sections throughout Title 12 of the United States Code.

58-1C-3. Definitions.
As used in the Interstate Bank Branching Act:

A. "bank" means that term as defined in 12 U.S.C.A. Section 1813(h), but "bank"
does not include any "foreign bank" as defined in 12 U.S.C.A. Section 3101(7), unless
the foreign bank is organized under the laws of a territory of the United States, Puerto
Rico, Guam, American Samoa or the Virgin Islands and its deposits are insured by the
federal deposit insurance corporation;

B. "bank holding company" means that term as defined in 12 U.S.C.A. Section
1841(a)(1);

C. "bank supervisory agency" means:

(1) an agency of another state with primary responsibility for chartering and
supervising banks; and

(2) the office of the comptroller of the currency, the federal deposit insurance
corporation, the board of governors of the federal reserve system, and any successor to
these agencies;

D. "branch" means that term as defined in Subsection C of Section 58-5-2 NMSA
1978:;

E. "control" means that term as defined in 12 U.S.C.A. Section 1841(a)(2);



F. "director" means the director of the financial institutions division of the regulation
and licensing department;

G. "home state" means:
(1)  with respect to a state bank, the state in which the bank is chartered,;

(2)  with respect to a national bank, the state in which the main office of the
bank is located; and

(3)  with respect to a foreign bank, the state determined to be the home state
of the foreign bank pursuant to 12 U.S.C.A. Section 3103(c);

H. "home state regulator® means the bank supervisory agency of the state in which
an out-of-state state bank is chartered;

. "host state" means a state, other than the home state of a bank, in which the
bank maintains, or seeks to establish and maintain, a branch;

J. "insured depository institution” means that term as defined in 12 U.S.C.A.
Section 1813(c)(2);

K. "interstate merger transaction" means:
(1)  the merger or consolidation of banks with different home states and the
conversion of branches of any bank involved in the merger or consolidation into

branches of the resulting bank; or

(2)  the purchase of all or substantially all of the assets and branches of a
bank whose home state is different from the home state of the acquiring bank;

L. "main office” means the office declared by a bank to its chartering bank
supervisory agency to be its main office;

M. "New Mexico bank" means a bank whose home state is New Mexico;

N. "New Mexico state bank"” means a bank chartered under the laws of New
Mexico;

0. "out-of-state bank" means a bank whose home state is a state other than New
Mexico;

P. "out-of-state state bank" means a bank chartered under the laws of any state
other than New Mexico;



Q. "resulting bank" means a bank that has resulted from an interstate merger
transaction under the Interstate Bank Branching Act; and

R. "state" means a state of the United States, the District of Columbia, a territory of
the United States, Puerto Rico, Guam, American Samoa, the Trust Territory of the
Pacific Islands, the Virgin Islands or the Northern Mariana Islands.

History: Laws 1996, ch. 2, § 16.

58-1C-4. Authority of state banks to establish interstate branches
by merger.

A. If it obtains the prior approval of the director, a New Mexico state bank may
establish, maintain and operate one or more branches in a state other than New Mexico
pursuant to an interstate merger transaction in which the New Mexico state bank is the
resulting bank.

B. Not later than the date on which the required application for the interstate merger
transaction is filed with the responsible federal bank supervisory agency, the applicant
New Mexico state bank shall file the documents and information required by
Subsections A and B of Section 58-4-4 NMSA 1978 and pay a fee in an amount that
shall be prescribed by the director by rule.

C. The director shall approve the interstate merger transaction and the operation of
branches outside of New Mexico by the New Mexico state bank if he finds that:

(1)  the proposed transaction will not be detrimental to the safety and
soundness of the applicant or the resulting bank;

(2) any new officers and directors of the resulting bank are qualified by

character, experience and financial responsibility to direct and manage the resulting
bank; and

(3) the proposed merger is consistent with the convenience and needs of the
communities to be served by the resulting bank in this state and is otherwise in the
public interest.

D. The interstate merger transaction may be effected only after the applicant has
received the director's written approval.

History: Laws 1996, ch. 2, § 17.
ANNOTATIONS

Cross references. — For merger and consolidation of banks, see Chapter 58, Article 4
NMSA 1978.



58-1C-5. Interstate merger transactions and branching permitted.

A. One or more New Mexico banks may enter into an interstate merger transaction
with one or more out-of-state banks pursuant to the Interstate Bank Branching Act, and
an out-of-state bank resulting from the transaction may maintain and operate as
branches in New Mexico the former New Mexico banks that participated in the
transaction if the conditions and filing requirements of that act are met.

B. Except as otherwise expressly provided in this subsection, an interstate merger
transaction is not permitted pursuant to the Interstate Bank Branching Act if, upon
effecting the transaction, the resulting bank, including all insured depository institutions
that would be affiliates, as defined in 12 U.S.C.A. Section 1841(k), of the resulting bank,
would result in an undue concentration of deposits totaling forty percent or more of the
total deposits in all depository institutions in New Mexico. The director may by regulation
adopt a procedure to waive the foregoing prohibition to prevent the insolvency or closing
of a New Mexico state bank.

C. An interstate merger transaction resulting in the acquisition by an out-of-state
bank of a New Mexico bank is not permitted pursuant to the Interstate Bank Branching
Act, unless the New Mexico bank on the date of the acquisition has been in continuous
operation under an active charter for a period of at least five years.

History: Laws 1996, ch. 2, § 18.

58-1C-6. De novo branching and acquisition of individual branches
not permitted.

Interstate branching, either de novo or by acquisition of one or more branches, not
involving all or substantially all of the assets and branches of a New Mexico bank is
prohibited.

History: Laws 1996, ch. 2, § 19.
58-1C-7. Notice and filing requirements.

An out-of-state bank that will be the resulting bank pursuant to an interstate merger
transaction involving a New Mexico state bank shall notify the director of the proposed
merger no later than the date on which it files an application for an interstate merger
transaction with the responsible federal bank supervisory agency. The out-of-state bank
shall submit a copy of that application to the director and pay a fee in an amount that
the director shall prescribe by regulation. Any New Mexico state bank that is a party to
the interstate merger transaction shall comply with all applicable state and federal laws.

History: Laws 1996, ch. 2, § 20.



58-1C-8. Condition for interstate merger prior to June 1, 1997.

An interstate merger transaction prior to June 1, 1997 resulting in a New Mexico
branch of an out-of-state bank shall not be consummated and any out-of-state bank
resulting from such a merger shall not operate a branch in New Mexico, unless the
director first:

A. finds that the laws of the home state of each out-of-state bank involved in the
interstate merger transaction permit New Mexico state banks, under substantially the
same terms and conditions as are set forth in the Interstate Bank Branching Act, to
acquire banks and establish and maintain branches in that state by means of interstate
merger transactions;

B. concludes that the resulting out-of-state bank has complied with all applicable
requirements of New Mexico law and has agreed in writing to comply with the laws of
this state applicable to its operation of branches in New Mexico; and

C. certifies to the federal bank supervisory agency having authority to approve the
interstate merger transaction that the conditions and requirements of the Interstate Bank
Branching Act have been met.

History: Laws 1996, ch. 2, § 21.
58-1C-9. Powers:; additional branches.

A. An out-of-state state bank with branches in New Mexico authorized pursuant to
the Interstate Bank Branching Act may conduct any activities at its branches that are
authorized pursuant to the laws of this state for New Mexico state banks.

B. A New Mexico state bank may conduct any activities at any branch outside New
Mexico that are permissible for a bank chartered by the host state where the branch is
located.

C. An out-of-state bank that has acquired branches in New Mexico under the
Interstate Bank Branching Act may establish or acquire additional branches in New
Mexico to the same extent that any New Mexico bank may establish or acquire a branch
in New Mexico pursuant to applicable federal and state law.

History: Laws 1996, ch. 2, § 22.

58-1C-10. Examinations; periodic reports; cooperative agreements;
assessment of fees.

A. To the extent consistent with Subsection C of this section, the director may make
examinations of any branch established and maintained in this state by an out-of-state



state bank pursuant to the Interstate Bank Branching Act as the director deems
necessary to determine whether the branch is being operated in compliance with the
laws of this state and in accordance with safe and sound banking practices. The
provisions of Section 58-1-46 NMSA 1978 shall apply to the examinations.

B. The director may prescribe requirements for periodic reports concerning an out-
of-state bank that operates a branch in New Mexico pursuant to the Interstate Bank
Branching Act. The required reports shall be provided by the bank or by the bank
supervisory agency having primary responsibility for the bank. Reporting requirements
prescribed by the director pursuant to this subsection shall be:

(1) consistent with the reporting requirements applicable to New Mexico state
banks; and

(2)  appropriate for the purpose of enabling the director to carry out his
responsibilities under the Interstate Bank Branching Act.

C. The director may enter into cooperative, coordinating and information-sharing
agreements with any other bank supervisory agencies or any organization affiliated with
or representing one or more bank supervisory agencies with respect to the periodic
examination or other supervision of any branch in New Mexico of an out-of-state state
bank, or any branch of a New Mexico state bank in any host state, and the director may
accept the parties' reports of examination and reports of investigation in lieu of
conducting his own examinations or investigations.

D. The director may enter into a sole source contract pursuant to Section 13-1-126
NMSA 1978 with a bank supervisory agency having concurrent jurisdiction over a New
Mexico state bank or an out-of-state state bank operating branches in this state
pursuant to the Interstate Bank Branching Act to engage the services of the agency's
examiners or to provide the services of the director's examiners to the agency.

E. The director may conduct joint examinations or participate in joint enforcement
actions with a bank supervisory agency having concurrent jurisdiction over any branch
in New Mexico of an out-of-state state bank or any branch of a New Mexico state bank
in any host state. The director may take the actions independently if the director deems
the actions necessary or appropriate to carry out his responsibilities under the Interstate
Bank Branching Act or to ensure compliance with the laws of this state, but, in the case
of an out-of-state state bank, the director shall recognize the exclusive authority of the
home state regulator over corporate governance matters and the primary responsibility
of the home state regulator with respect to safety and soundness matters.

F. An out-of-state state bank that maintains branches in this state may be assessed
and shall pay supervisory and examination fees in accordance with the laws of this state
and regulations of the director. The fees may be shared with other bank supervisory
agencies or any organization affiliated with or representing one or more bank



supervisory agencies in accordance with agreements between those entities and the
director.

History: Laws 1996, ch. 2, § 23.
58-1C-11. Enforcement.

If the director determines that a branch maintained by an out-of-state state bank in
this state is being operated in violation of the laws of this state, is not reasonably
meeting the credit needs of the community served or is being operated in an unsafe and
unsound manner, the director may take the same enforcement actions he could take if
the branch were a New Mexico state bank. The director shall give notice promptly to the
home state regulator of an enforcement action taken against an out-of-state state bank
and, to the extent practicable, shall consult and cooperate with the home state regulator
in pursuing and resolving the enforcement action.

History: Laws 1996, ch. 2, § 24.
58-1C-12. Regulations.

The director may adopt regulations necessary or appropriate to implement the
provisions of the Interstate Bank Branching Act.

History: Laws 1996, ch. 2, § 25.

58-1C-13. Notice of subsequent merger and other transactions.

An out-of-state state bank that has established and maintains a branch in this state
pursuant to the Interstate Bank Branching Act shall give at least thirty days prior written
notice or, in the case of an emergency transaction, shorter notice consistent with
applicable state or federal law to the director of any merger, consolidation or other
transaction that would cause a change of control with respect to the bank or any bank
holding company that controls the bank if the result of the transaction would require an
application to be filed pursuant to the federal Change in Bank Control Act of 1978, 12
U.S.C.A. Section 1817(j) or the federal Bank Holding Company Act of 1956, 12
U.S.C.A. Section 1841 et seq.

History: Laws 1996, ch. 2, § 26.
ANNOTATIONS
Severability clauses. — Laws 1996, ch. 2, § 27 provides that if any part of the

Interstate Branch Banking Act is held invalid or to be superseded, the remainder or its
application to other situations or persons shall not be affected.



ARTICLE 2
Insurance of Bank Deposits

58-2-1. ["Banking institution" defined.]

The term "banking institution," as used in this act [58-2-1 to 58-2-8 NMSA 1978]
shall be construed to mean any bank, trust company, bank and trust company, stock
savings bank or mutual savings bank, which is now or may hereafter be organized
under the laws of this state.

History: Laws 1935, ch. 16, § 1; 1941 Comp., § 50-1101; 1953 Comp., § 48-11-1.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 1.

9 C.J.S. Banks and Banking § 2.

58-2-2. [Acceptance of federal laws.]

Any banking institution now or hereafter reorganized under the laws of this state is
hereby empowered, on the authority of its board of directors, or a majority thereof, to
enter into such contracts, incur such obligations and generally to do and perform any
and all such acts and things whatsoever as may be necessary or appropriate in order to
take advantage of any and all memberships, loans, subscriptions, contracts, grants,
rights or privileges, which may at any time be available or endure [enure] to banking
institutions or to their depositors, creditors, stockholders, conservators, receivers or
liquidators, by virtue of those provisions of Section 8, of the federal "Banking Act of
1933" (Sec. 12B of the Federal Reserve Act, as amended), which establish the federal
deposit insurance corporation and provide for the insurance of deposits, or of any other
provisions of that or of any other act or resolution of congress to aid, regulate or
safeguard banking institutions and their depositors, including any amendments of the
same or any substitutions therefor; also, to subscribe for and acquire any stock,
debentures, bonds or other types of securities of the federal deposit insurance
corporation and to comply with the lawful regulations and requirements from time to
time issued or made by such corporation.

History: Laws 1935, ch. 16, § 2; 1941 Comp., § 50-1102; 1953 Comp., § 48-11-2.
ANNOTATIONS
Federal Reserve Act. — Section 12B of the Federal Reserve Act, as amended,

referred to in this section, relating to the federal deposit insurance corporations, was
withdrawn from the Federal Reserve Act and made a separate act, known as the



Federal Deposit Insurance Act by 64 Stat. 873, and now is compiled in the United
States Code as 12 U.S.C. 88 1811 to 1832.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 427.

Rights of owners of securities deposited in bank to payment out of guaranty fund, 51
A.L.R. 920, 84 A.L.R. 1534, 126 A.L.R. 625.

Insolvency of bank guaranty fund as affecting rights or obligations of member banks and
their depositors, 78 A.L.R. 808.

Bank guaranty laws as special or class legislation, 111 A.L.R. 148.

Draft, cashier's check or certified check, purchaser or holder of, as a depositor within
statutes relating to guaranty or insurance of deposit liability, 111 A.L.R. 228.

Federal Deposit Insurance Corporation Act, constitutionality and construction of criminal
provision of, 114 A.L.R. 489.

Trust business, constitutionality, construction and application of federal statute relating
to power of national bank to engage in, 153 A.L.R. 410.

Interest in respect of insured deposit, liability of federal deposit insurance corporation
for, 153 A.L.R. 532.

9 C.J.S. Banks and Banking § 650.

58-2-3. [Liquidation of banks by federal deposit insurance
corporation.]

The federal deposit insurance corporation created by Section eight of the federal
"Banking Act of 1933" (Section 12B of the Federal Reserve Act, as amended) is hereby
authorized and empowered to be and act without bond as receiver or liquidator of any
banking institution, the deposits in which are to any extent insured by said corporation,
and which shall have been closed on account of inability to meet the demands of its
depositors.

The appropriate state authority, having the right to appoint a receiver or liquidator of
a banking institution, may in the event of such closing tender to said corporation the
appointment as receiver or liquidator of such banking institution, and if the corporation
shall have and possess all the powers and privileges provided by the laws of this state
with respect to a receiver or liquidator respectively of a banking institution, its depositors
and other creditors, and be subject to all the duties of such receiver or liquidator, except
insofar as such powers, privileges or duties are in conflict with the provisions of
Subsection (1) of Section 12B of the Federal Reserve Act, as amended (Section 8 of
said "Banking Act of 1933").



History: Laws 1935, ch. 16, § 3; 1941 Comp., § 50-1103; 1953 Comp., § 48-11-3.
ANNOTATIONS

Compiler's notes. — Section 12B of the Federal Reserve Act, as amended, referred to
in this section, relating to the federal deposit insurance corporations, was withdrawn
from the Federal Reserve Act and made a separate act, known as the Federal Deposit
Insurance Act by 64 Stat. 873, and now is compiled in the United States Code as 12
U.S.C. 8§ 1811 to 1832.

Cross references. — For possession of and title to assets of closed banks, see 58-2-7
NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 272.

Construction and application of provisions of Federal Reserve Act regarding
continuance of bank deposit insurance after termination of insured status of bank, 143
A.L.R. 1053.

9 C.J.S. Banks and Banking § 651.

58-2-4. [Subrogation of federal corporation.]

Whenever any banking institutions shall have been closed as aforesaid, and said
federal deposit insurance corporation shall pay or make available for payment the
insured deposit liabilities of such closed institution, the corporation, whether or not it
shall have become receiver or liquidator of such closed banking institutions, as herein
provided, shall be subrogated to all rights against such closed banking institution of the
owners of such deposits in the same manner and to the same extent as subrogation of
the corporation is provided for in Subsection (1) of Section 12B of said Federal Reserve
Act, as amended (being Section 8 of said "Banking Act of 1933") in the case of the
closing of a national bank: provided, that the rights of depositors and other creditors of
such closed institutions shall be determined in accordance with the applicable
provisions of the laws of this state.

History: Laws 1935, ch. 16, § 4; 1941 Comp., § 50-1104; 1953 Comp., § 48-11-4.
ANNOTATIONS

Compiler's notes. — Section 12B of the Federal Reserve Act, as amended, referred to

in this section, relating to the federal deposit insurance corporations, was withdrawn

from the Federal Reserve Act and made a separate act, known as the Federal Deposit

Insurance Act by 64 Stat. 873, and now is compiled in the United States Code as 12

U.S.C. 8§ 1811 to 1832.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8 777.



Liability of Federal Deposit Insurance Corporation for interest in respect of insured
deposit, 153 A.L.R. 532.

9 C.J.S. Banks and Banking 88 203, 209, 210, 405.
58-2-5. Exchange of information.

The director of the financial institutions division is authorized to accept in his
discretion in lieu of any examination authorized by the laws of this state to be conducted
by the division of a banking institution the examination that may have been made of
same within a reasonable period by the federal deposit insurance corporation provided
a copy of said examination is furnished to him. The director of the financial institutions
division, may, also, in his discretion accept any report relative to the condition of a
banking institution which may have been obtained by said corporation within a
reasonable period, in lieu of a report authorized by the laws of this state to be required
of such institution by the division, provided a copy of such report is furnished to the
director of the financial institutions division.

The director of the financial institutions division may furnish to said corporation, or to
any official or examiner thereof, a copy or copies of any or all examinations made of any
such banking institutions and of any or all reports made by same, and shall give access
to and disclose to said corporation or any official or examiner thereof any and all
information possessed by him with reference to the conditions or affairs of any such
insured institution.

Nothing in this section shall be construed to limit the duty of any banking institution
in this state, deposits in which are to any extent insured under the provisions of Section
8 of the "Banking Act of 1933" (Section 12B of the Federal Reserve Act, as amended)
or of any amendment of or substitution for the same, to comply with the provision of said
act, its amendments or substitutions or the requirements of said corporation relative to
examinations and reports, nor to limit the powers of the director of the financial
institutions division with reference to examinations and reports under existing law.

History: Laws 1935, ch. 16, 8 5; 1941 Comp., 8 50-1105; 1953 Comp., § 48-11-5; Laws
1977, ch. 245, § 25.

ANNOTATIONS

Compiler's notes. — Section 12B of the Federal Reserve Act, as amended, referred to
in this section, relating to the federal deposit insurance corporations, was withdrawn
from the Federal Reserve Act and made a separate act, known as the Federal Deposit
Insurance Act by 64 Stat. 873, and now is compiled in the United States Code as 12
U.S.C. 8§ 1811 to 1832.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.



9 C.J.S. Banks and Banking § 650.

58-2-6. Loans by and sale of assets to federal corporation.

With respect to any banking institution, which is now or may hereafter be closed on
account of inability to meet the demands of its depositors or by action of the director of
the financial institutions division or of a court or by action of its directors or in the event
of its insolvency or suspension, the director of the financial institutions division and/or
the receiver or liquidator of such institution with the permission of the court having
jurisdiction may borrow from said corporation and furnish any part or all of the assets of
said institution to said corporation as security for a loan from same, provided, that where
said corporation is acting as such receiver or liquidator, the order of a court of record of
competent jurisdiction shall be first obtained approving such loan. The director of the
financial institutions division upon the order of a court of record of competent
jurisdiction, and the receiver or liquidator of any such institution may sell to said
corporation any part or all of the assets of such institution.

The provisions of this section shall not be construed to limit the power of any
banking institution, the director of the financial institutions division or receivers or
liquidators to pledge or sell assets in accordance with any existing law.

History: Laws 1935, ch. 16, 8 6; 1941 Comp., § 50-1106; 1953 Comp., § 48-11-6; Laws
1977, ch. 245, § 26.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 222.

58-2-7. [Federal corporation as receiver or liquidator; possession of
and title to assets.]

Upon the acceptance of the appointment of receiver or liquidator aforesaid by said
corporation, the possession of and title to all the assets, business and property of such
banking institution of every kind and nature shall pass to and vest in said corporation
and without the execution of any instruments of conveyance, assignment, transfer or
endorsement.

History: Laws 1935, ch. 16, § 7; 1941 Comp., § 50-1107; 1953 Comp., § 48-11-7.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 763 to 769.

9 C.J.S. Banks and Banking 8§ 651.



58-2-8. [Enforcement of individual liability of stockholders and
directors of closed banks.]

Among its other powers, said corporation, in the performance of its powers and
duties as such receiver or liquidator, shall have the right and power upon the order of a
court of record of competent jurisdiction to enforce the individual liability of the
stockholders, and directors of any such banking institution.

History: Laws 1935, ch. 16, 8§ 8; 1941 Comp., § 50-1108; 1953 Comp., § 48-11-8.
ANNOTATIONS

Severability clauses. — Laws 1935, ch. 16, § 9, provides for the severability of the act
if any part or application thereof is invalid.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 272.

9 C.J.S. Banks and Banking § 654.

ARTICLE 3
Accounts

58-3-1. Interest on accounts.

A. A state bank may maintain time and savings deposit accounts and pay interest
on balances therein at rates which need not be uniform. The director of the financial
institutions division may, by general regulation, fix maximum rates of interest.

B. Time or savings account deposits shall be repaid to depositors under regulations
adopted by the board of directors from time to time. These shall be available at the bank
for inspection by depositors upon request, and depositors shall be so informed.

History: 1953 Comp., 8§ 48-4-2, enacted by Laws 1975, ch. 330, § 4; 1977, ch. 245, §
24.

ANNOTATIONS

National banks in New Mexico are subject to this section. — National banks are
subject to the laws of a state in respect of their affairs, unless such laws interfere with
the purposes of their creation, tend to impair or destroy their efficiency as federal
agencies, or conflict with the paramount law of the United States. 1960 Op. Att'y Gen.
No. 60-141.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 415.



Construction of savings bank bylaw expressly assented to by depositor, relieving bank
from liability for payment to unauthorized person, 52 A.L.R. 760.

Constitutionality of statute in relation to interest on bank deposit, 62 A.L.R. 489.

Passbook, validity and construction of agreement for, or condition of, indemnity to bank
in event of payment to depositor who cannot produce, 81 A.L.R. 1150.

Effect, on bank depositor's rights and those of bank, of printed rules in passbook not
expressly accepted, 60 A.L.R.2d 708.

Bank's liability to customer for imposing allegedly excessive service charges, 73
A.L.R.4th 1028.

Certificate of deposit as "security" under federal securities laws, 82 A.L.R. Fed. 553.

9 C.J.S. Banks and Banking § 264.

58-3-2. Refusal to accept signatures or endorsements.

A. A bank may refuse to pay any check, draft or order drawn upon it when the
officers of the bank or national bank have reason to believe that the person signing or
endorsing the instrument is or was so under the influence of alcohol or drug as to make
it reasonably doubtful whether such person is or the person was at the time of signing or
endorsing the check, draft or order capable of transacting business. No damages shall
be awarded in any action against the bank or trust company or its officers for refusing in
good faith to pay any such check, draft or order for such reason.

B. A bank, national bank or the principal officers of a bank or national bank are not
liable for damages for refusing in good faith to pay any check, draft or order pursuant to
Subsection A of this section.

History: 1953 Comp., 8§ 48-10-10, enacted by Laws 1975, ch. 330, § 6.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8§ 265.
58-3-3. Repealed.
ANNOTATIONS

Repeals. — Laws 1978, ch. 122, 88 1 and 2, repeal 48-10-3, 1953 Comp. (58-3-3
NMSA 1978), relating to joint accounts, effective March 6, 1978.

58-3-4. Repealed.



ANNOTATIONS
Repeals. — Laws 1989, ch. 209, § 18 repeals 58-3-4 NMSA 1978, as amended by

Laws 1987, ch. 331, § 1, relating to withdrawals from financial institutions, effective
June 16, 1989.

ARTICLE 4
Merger and Consolidation of Banks

58-4-1. Additional definitions.
As used in this article, unless the context otherwise requires:

A. "association" includes a state or federal savings and loan association unless
limited by use of the words "state" or "federal";

B. "converting bank" means a bank converting from a state bank to a national bank
or the reverse;

C. "merger" includes consolidation;
D. "merging bank" means a party to a merger;
E. "resulting bank™ means the bank resulting from a merger or conversion; and

F. "dissenting stockholder" means a stockholder dissenting and voting his dissent
as provided in this article.

History: 1941 Comp., 8 50-1901, enacted by Laws 1951, ch. 37, 8 1; 1953 Comp., 8
48-13-1; Laws 1993, ch. 210, § 2.

ANNOTATIONS
Cross references. — For the Interstate Bank Branching Act, see 58-1C-1 NMSA 1978.
The 1993 amendment, effective June 18, 1993, substituted "article” for "title" in the
introductory language and Subsection F, added present Subsection A, redesignated
former Subsections A through E as present Subsections B through F, inserted "bank"
following "state" in Subsection B, and made a stylistic change.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§8 27 to 29.

Consolidation or merger of bank as affecting statutory superadded liability of
stockholders, 154 A.L.R. 427.



9 C.J.S. Banks and Banking 88 158 et seq., 495, 570, 571.

58-4-2. Resulting national bank.

A. Nothing in the law of this state shall restrict the right of a state bank to merge with
or convert into a resulting national bank. The action to be taken by such merging or
converting state bank and its rights and liabilities and those of its stockholders shall be
the same as those prescribed for national banks at the time of the action by the law of
the United States and not by the law of this state, except that a vote of the holders of
two-thirds of each class of voting stock of a state bank, at a meeting called in conformity
with the provisions of Section 5 [58-4-5 NMSA 1978], shall be required for the merger or
conversion, and that on conversion by a state into a national bank the rights of
dissenting stockholders shall be those specified in Section 10 [58-4-10 NMSA 1978].

B. Upon the completion of the merger or conversion, the franchise of any merging
or converting state bank shall automatically terminate.

History: 1941 Comp., 8 50-1902, enacted by Laws 1951, ch. 37, 8 2; 1953 Comp., 8
48-13-2.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 28.

Character as holder in due course of bank which takes over assets and assumes
liabilities of another bank, 76 A.L.R. 1329.

Liability of guarantor of or surety for bank deposit as affected by reorganization, merger,
or consolidation of bank, 78 A.L.R. 381.

Novation where bank transfers its assets to another bank which assumes its obligation,
79 A.L.R. 82.

9 C.J.S. Banks and Banking 8§ 570.

58-4-3. Resulting state bank.

Upon approval by the director of the financial institutions division, banks may be
merged to result in a state bank or a national bank may convert into a state bank as
hereafter prescribed, except that the action by a national bank shall be taken in the
manner prescribed by and shall be subject to limitations and requirements imposed by
the law of the United States which shall also govern the rights of its dissenting
stockholders.

History: 1941 Comp., 8 50-1903, enacted by Laws 1951, ch. 37, 8 3; 1953 Comp., 8
48-13-3; Laws 1977, ch. 245, § 28.



ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 28.

Character as holder in due course of bank which takes over assets and assumes
liabilities of another bank, 76 A.L.R. 1329.

Liability of guarantor of or surety for bank deposit as affected by reorganization, merger,
or consolidation of bank, 78 A.L.R. 381.

Novation where bank transfers its assets to another bank which assumes its obligation,
79 A.L.R. 82.

9 C.J.S. Banks and Banking 88 158 et seq., 570.

58-4-4. Merger procedure; resulting state bank.

A. The board of directors of each merging state bank shall, by a majority of the
entire board, approve a merger agreement which shall contain:

(1) astatement or recital that the agreement is subject to approval by the
director of the financial institutions division and by the stockholders of each merging
bank;

(2)  the name of each merging bank and location of each office;

(3)  with respect to the resulting bank:

(a) the name and location of the principal and the other offices;

(b) the name and residence of each director to serve until the next annual
meeting of the stockholders;

(c) the name and residence of each officer;

(d) the amount of capital, the number of shares and the par value of each
share;

(e) the amount, terms and preferences if preferred stock is to be issued; and
(f) the amendments to its charter and bylaws;
(4) provisions governing:

(a) the manner of converting the share of the merging banks into shares of
the resulting state bank; and



(b) the manner of disposing of the shares of the resulting state bank not taken
by the dissenting stockholders of each merging bank; and

(5) such other provisions as the director of the financial institutions division
may require to enable him to discharge his duties with respect to the merger.

B. After approval by the board of directors of each merging state bank, the merger
agreement shall be submitted to the director of the financial institutions division for
approval, together with certified copies of the authorizing resolutions of each board of
directors showing approval by a majority of the entire board of each merging state bank
and evidence of proper action by the board of directors of any merging national bank.

C. After receipt by the director of the financial institutions division of the papers
specified in Subsection A, the director of the financial institutions division shall approve
or disapprove the merger agreement. The director of the financial institutions division
shall approve the agreement if he finds that:

(1) the resulting state bank meets the requirements as to the formation of a
new state bank;

(2) the agreement provides an adequate capital structure including surplus in
relation to the deposit liabilities of the resulting state bank and its other activities which
are to continue or are to be undertaken;

(3) the agreement is fair; and

(4) the merger is not contrary to the public interest.

D. If the director of the financial institutions division disapproves an agreement, the
objections shall be stated in writing and the merging banks shall be given an opportunity

to amend the merger agreement to obviate such objections.

History: 1941 Comp., 8 50-1904, enacted by Laws 1951, ch. 37, 8§ 4; 1953 Comp., 8
48-13-4; Laws 1977, ch. 245, § 29.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 27.

Character as holder in due course of bank which takes over assets and assumes
liabilities of another bank, 76 A.L.R. 1329.

Liability of guarantor of or surety for bank deposit as affected by reorganization, merger,
or consolidation of bank, 78 A.L.R. 381.



Novation where bank transfers its assets to another bank which assumes its obligation,
79 ALL.R. 82.

9 C.J.S. Banks and Banking § 128.

58-4-5. Merger; approval by stockholders of state banks.

A. To be effective, a merger which is to result in a state bank must be approved by
the stockholders of each merging state bank by a vote of two-thirds of the outstanding
voting stock of each class at a meeting called to consider such action, which vote shall
constitute the adoption of the charter and bylaws of the resulting state bank, including
the amendments in the merger agreement.

B. Notice of the meeting of stockholders of each state bank shall be given by
publication in a newspaper of general circulation in the place where its principal office is
located at least once a week for four successive weeks, and by mail at least fifteen days
before the date of the meeting, to each stockholder of record of each merging bank at
his address on the books of his bank; no notice by publication need be given if written
waivers are received from the holders of two-thirds of the outstanding shares of each
class of stock. The notice shall be accompanied by a copy of Section 10 [58-4-10
NMSA 1978] and shall state that the section sets forth the exclusive rights and remedies
of dissenting stockholders.

History: 1941 Comp., 8 50-1905, enacted by Laws 1951, ch. 37, 8 5; 1953 Comp., 8
48-13-5.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 28.

Valuation of stock of dissenting stockholders in case of consolidation or merger of
corporation, 48 A.L.R.3d 430.

9 C.J.S. Banks and Banking § 158 et seq.

58-4-6. Effective date of merger; filing of approved agreement;
certificate of merger as evidence.

A. A merger or sale which is to result in a state bank shall, unless a late date is
specified in the agreement, become effective upon the filing with the director of the
financial institutions division of the executed agreement together with copies of the
resolutions of the stockholders of each merging, purchasing and selling bank approving
it and a list of the owners of the shares [who] voted against the merger or purchase,
certified by the bank's president or vice president and a secretary or cashier. The
charters of the merging banks, other than the resulting bank, shall thereupon
automatically terminate.



B. The director of the financial institutions division shall promptly issue to the
resulting bank a certificate of merger specifying the name of each merging bank and the
name of the resulting state bank. Such certificate shall be conclusive evidence of the
merger and of the correctness of all proceedings therefor in all courts and places, and
may be recorded in any office for the recording of deeds to evidence the new name in
which the property of the merging banks is held.

History: 1941 Comp., 8 50-1906, enacted by Laws 1951, ch. 37, 8 6; 1953 Comp., 8
48-13-6; Laws 1977, ch. 245, § 30.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 27.

9 C.J.S. Banks and Banking § 468.

58-4-7. Conversion of national into state bank.

A. A national bank located in this state which follows the procedure prescribed by
the laws of the United States to convert into a state bank, shall be granted a charter by
the director of the financial institutions division unless he finds that the bank does not
meet the standards as to location of offices, capital structure and business experience
and character of officers and directors for the incorporation of a state bank.

B. The national bank may apply for each charter by filing with the director of the
financial institutions division a certificate signed by its president and cashier and by a
majority of the entire board of directors, setting forth the corporate action taken in
compliance with the provisions of the laws of the United States governing the
conversion of the national to a state bank, and the articles of incorporation, approved by
the stockholders, for the government of the bank as a state bank.

History: 1941 Comp., § 48-13-7, enacted by Laws 1951, ch. 37, § 7; 1953 Comp., § 48-
13-7; Laws 1977, ch. 245, § 31.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 28.

Character as holder in due course of bank which takes over assets and assumes
liabilities of another bank, 76 A.L.R. 1329.

Liability of guarantor of or surety for bank deposit as affected by reorganization, merger,
or consolidation of bank, 78 A.L.R. 381.

Novation where bank transfers it assets to another bank which assumes its obligation,
79 A.L.R. 82.



9 C.J.S. Banks and Banking 88 570, 571.

58-4-8. Continuation of corporate entity; use of old name.

A. A resulting state or national bank shall be the same business and corporate
entity as each merging bank or as the converting bank with all the property, rights,
powers and duties of each merging bank or the converting bank, except as affected by
the law of this state in the case of a resulting state bank or the laws of the United States
in the case of a resulting national bank, and by the charter and bylaws of the resulting
bank.

B. A resulting bank shall have the right to use the name of any merging bank or of
the converting bank whenever it can do any act under such name more conveniently.

C. Any reference to a merging or converting bank in any writing, whether executed
or taking effect before or after the merger or conversion, shall be deemed a reference to
the resulting bank if not inconsistent with the other provisions of such writing, except
when the resulting bank is not authorized to or has not qualified to exercise the powers
conferred or required by the writing.

History: 1941 Comp., 8 50-1908, enacted by Laws 1951, ch. 37, § 8; 1953 Comp., 8
48-13-8.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 28.

9 C.J.S. Banks and Banking § 158 et seq.

58-4-9. Sale of all assets of bank or department.
A. Any state bank or trust company may sell to any other bank or trust company:
(1)  all or substantially all of the selling bank assets and business; or

(2)  all or substantially all of the assets and business of any department of the
selling bank.

B. Any state bank or trust company may, upon assuming the liabilities relating
thereto, purchase:

Q) all or substantially all of the assets and business of another bank or trust
company; or

(2)  all or substantially all of the assets and business of any department of
another bank or trust company.



C. The agreement of purchase and sale shall be authorized, approved by the
director of the financial institutions division, approved by the vote of a majority of the
stockholders of the purchasing and selling bank at a meeting called for the purpose in
like manner as meetings to approve mergers are called and filed with the director of the
financial institutions division accompanied by evidence of such stockholders' approval in
like manner as agreements of merger are filed. After such approval is given by the
stockholders a notice of such sale shall be published once a week for three successive
weeks in a newspaper of large general circulation in the county in which the selling bank
has its principal office, and proof of such publication shall be filed with the director of the
financial institutions division.

D. Notwithstanding any term of the agreement, or of his contract of deposit, any
depositor whose business is thus sold has the right to withdraw his deposit in full on
demand after such sale unless by dealing with purchasing bank with knowledge of the
purchase he ratifies the transfer.

E. The agreement of sale may provide for the transfer to the purchasing bank of all
fiduciary positions held by the selling bank subject to the right of the court, on petition of
any interested party, to appoint another or succeeding fiduciary to the positions so
transferred. Until the court appoints another or succeeding fiduciary the purchasing
bank shall, if qualified to do so, exercise any fiduciary function vested in the selling
bank.

F. No right against or obligation of the selling bank in respect of the assets or
business sold shall be released or impaired by the sale until one year from the last date
of publication of the notice pursuant to Subsection C of this section, but after the
expiration of such year, no action can be brought against the selling bank on account of
any deposit, obligations, trust or asset transferred to or liability assumed by the
purchasing bank.

History: 1941 Comp., § 48-13-9, enacted by Laws 1951, ch. 37, § 9; 1953 Comp., § 48-
13-9; Laws 1977, ch. 245, § 32.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 28.

Novation where bank transfers its assets to another bank which assumes its obligation,
79 ALL.R. 82.

9 C.J.S. Banks and Banking § 158 et seq.
58-4-10. Dissenting stockholders.

A. A dissenting stockholder of a state bank shall be entitled to receive the value in
each of only those shares which were voted against a merger to result in a state bank,



against the conversion of a state bank into a national bank or against a sale of all or
substantially all of the state bank's assets, and only if written demand thereupon is
made to the resulting state or national bank at any time within thirty days after the
effective date of the merger or conversion accompanied by the surrender of the stock
certificates. The value of such shares shall be determined, as of the date of the
stockholders' meeting approving the merger or conversion, by three appraisers, one to
be selected by the vote of the owners of two-thirds of the shares involved at a meeting
called by the director of the financial institutions division on 10 days notice, one by the
board of directors of the resulting state or national bank and the third by the two so
chosen. The valuation agreed upon by any two appraisers shall govern. If any
necessary appraiser is not appointed within 60 days after the effective date of the
merger or conversion, the director of the financial institutions division shall make the
necessary appointment, or if the appraisal is not completed within 90 days after the
merger or conversion becomes effective, the director of the financial institutions division
shall cause an appraisal to be made.

B. The merger agreement may fix an amount which the merging banks consider to
be the fair market value of the shares of a merging or the converting bank at the time of
the stockholders' meeting approving the merger or conversion, which the resulting bank
will pay dissenting stockholders of that bank entitled to payment in cash. The amount
due under such accepted offer or under the appraisal shall constitute a debt of the
resulting state or national bank.

C. The expenses of appraisal shall be paid by the resulting state bank except where
the value fixed by the appraisers does not exceed the value fixed by the merger
agreement in which case one-half of the expenses shall be paid by the resulting bank
and one-half by the dissenting stockholders requesting the appraisal in proportion to
their respective holdings.

History: 1941 Comp., 8 50-1910, enacted by Laws 1951, ch. 37, 8 10; 1953 Comp., §
48-13-10; Laws 1977, ch. 245, § 33.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 29.
Construction and effect of provisions for payment of dissenting stockholders in statutes
relating to merger, consolidation or reorganization of banks or other corporations, 87
A.L.R. 597,162 A.L.R. 1237, 174 A.L.R. 960.
Constitutionality of recent legislation relating to merger, consolidation or reorganization
of banks as affected by rights of dissenting creditors or stockholders, 92 A.L.R. 1337, 96
A.L.R. 1445, 104 A.L.R. 1203.

9 C.J.S. Banks and Banking § 158 et seq.



58-4-11. Nonconforming assets or business.

If a merging, converting or selling bank has assets which do not conform to the
requirements of state law for the resulting or purchasing state bank or carries on
business activities which are not authorized or permitted for the resulting or purchasing
state bank, the director of the financial institutions division may permit a reasonable time
to conform with the law of this state, and, in the case of a resulting or purchasing state
bank that is not to exercise trust powers, shall require that prompt application be made
to a court of competent jurisdiction for the appointment of a successor trustee.

History: 1941 Comp., 8 50-1911, enacted by Laws 1951, ch. 37, § 11; 1953 Comp., 8
48-13-11; Laws 1977, ch. 245, § 34.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 28.

Novation where bank transfers its assets to another bank which assumes its obligation,
79 A.L.R. 82.

9 C.J.S. Banks and Banking § 128.
58-4-12. Book value of assets.

Without approval by the director of the financial institutions division no asset shall be
carried on the books of the resulting or purchasing state bank at a valuation higher than
that on the books of the merging or converting bank at the time of its last examination
by a state or national bank examiner before the effective date of the merger or
conversion.

History: 1941 Comp., 8 50-1912, enacted by Laws 1951, ch. 37, 8 12; 1953 Comp., §
48-13-12; Laws 1977, ch. 245, § 35.

ANNOTATIONS

Compiler's notes. — Laws 1951, ch. 37, § 13, provided where the act should be
compiled in the 1941 Comp.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 28.

Novation where bank transfers its assets to another bank which assumes its obligation,
79 A.L.R. 82.

9 C.J.S. Banks and Banking § 128.

58-4-13. Conversion of savings association to a state bank.



A. Any association may convert to a state bank pursuant to this section. A mutual
association shall first convert to a stock association before applying for conversion to a
state bank. A transaction in which the resulting bank is a subsidiary or an affiliate of a
bank holding company or bank that has been in existence for at least two years shall
not be subject to the provisions of this section but shall be subject to the approval of the
director of the division.

B. Any association, upon a majority vote of its board of directors, may apply to the
director of the division for permission to convert to a bank and for certification of
appropriate articles of incorporation and bylaws to effect the conversion.

C. The association shall submit a plan of conversion as a part of the application to
the director of the division. The director may recommend approval of the plan of
conversion with or without amendment. The director shall recommend approval of the
plan of conversion if upon examination and investigation he finds that:

(1)  the resulting bank will operate in a safe, sound and prudent manner with
adequate capital, liquidity and earning prospects;

(2) the directors, officers and other managerial officials of the association are
gualified by character and financial responsibility to control and operate in a legal and
proper manner the bank proposed to be formed as a result of the conversion;

(3) the interest of the depositors, the creditors and the public generally will not
be jeopardized by the proposed conversion; and

(4)  the proposed name will not mislead the public as to the character or
purpose of the resulting bank, and the proposed name is not the same as one already
adopted or appropriated by an existing bank in this state or so similar as to be likely to
mislead the public.

D. The director of the division may promulgate rules to govern conversion
undertaken pursuant to this section. The requirements for a converting association shall
be no more stringent than those provided by rule or regulation applicable to other
federal-deposit-insurance-corporation insured commercial banks. The requirements for
a converting association shall be no less stringent than those provided by rule or
regulation applicable to other federal-deposit-insurance-corporation insured commercial
banks, except as may be allowed during transition periods permitted by this section.

E. In the event the director of the division fails to promulgate rules, the conditions to
be met for approval of the application for conversion shall include the following:

(1) the applicant's general condition shall reflect adequate capital, liquidity,
reserves, earning and asset composition necessary for safe and sound operation of the
resulting bank;



(2) the management and the board of directors shall be capable of
supervising a sound banking operation and overseeing the changes that must be
accomplished in the conversion from an association to a bank;

(3) the director of the division shall determine that the conversion will have a
positive impact on the convenience of the public and will not substantially reduce the
services available to the public in the market area; and

(4)  within a reasonable time after the effective date of the conversion, the
resulting bank shall divest itself of all assets and liabilities that do not conform to state
banking law or rules. The length of this transition period shall be determined by the
director of the division and shall be specified when the application for conversion is
approved.

F. In evaluating each of the conditions described in Subsection E of this section, the
director of the division shall consider a comparison of the relevant financial ratios of the
applicant with the average ratios of New Mexico banks of similar asset size.

G. If the director of the division approves the plan of conversion, then the
association shall submit the plan to the stockholders. After approval of the plan of
conversion, the director shall supervise and monitor the conversion process and shall
ensure that the conversion is conducted pursuant to law and the association's approved
plan of conversion.

H. After lawful notice to the stockholders of the association and full and fair
disclosure of the plan of conversion, the plan shall be approved by a majority of the total
votes that stockholders of the association are eligible and entitled to cast. Stockholders
may vote in person or by proxy. Following the vote of the stockholders, the association
shall file with the director of the division the results of the vote certified by an
appropriate officer of the association. The director shall then approve the requested
conversion, and the association shall file with the state corporation commission [public
regulation commission] articles of incorporation with the certificate of the approval of the
director attached. The conversion of the association to a bank shall be effective upon
this filing.

I. The director of the division may authorize the resulting bank to:

(1) wind up any activities legally engaged in by the association at the time of
conversion but not permitted to state banks; and

(2) retain for a transitional period any assets and deposit liabilities legally held
by the association at the effective date of the conversion that may not be held by state
banks.

J. Upon conversion of an association to a bank, the legal existence of the
association does not terminate, and the resulting bank is a continuation of the



association. The conversion shall be a mere change in identity, form or organization. All
rights, liabilities, obligations, interest and relations of whatever kind of the association
shall continue and remain in the resulting bank. Except as may be authorized during a
transitional period by the director of the division, a bank resulting from the conversion of
an association shall have only those rights, powers and duties that are authorized for
banks by law. All actions and legal proceedings to which the association was a party
prior to conversion shall be unaffected by the conversion and shall proceed as if the
conversion had not taken place.

K. As used in this section, "conversion" includes:

(1) atransaction in which a state bank assumes all or substantially all of the
liabilities and purchases all or substantially all of the assets of an association; and

(2)  any other transaction that results in a change of identity of an association
to a state bank.

History: 1978 Comp., 8 58-4-13, enacted by Laws 1993, ch. 210, § 3.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, 8§ 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.

ARTICLE 5
Organization and Management

58-5-1. Board of directors; oaths.
A. A board member, when initially elected, shall take an oath that:

(2) he will, so far as the duty devolves upon him, diligently and honestly
administer the affairs of the bank and will not knowingly violate or willingly permit to be
violated any of the provisions of the Banking Act; and

(2) he is the owner, in good faith and in his own right or jointly with his
spouse, of the number of shares of stock required by law standing in his name on the
books of the corporation and that the stock is not hypothecated or in any way pledged
as security for any loan or debt.



B. The oath, subscribed by the board member making it and certified by the notary
public before whom it was taken, shall be immediately transmitted to the director of the
division and shall be filed and preserved in his office.

History: 1953 Comp., 8§ 48-2-10, enacted by Laws 1975, ch. 330, § 1; 1977, ch. 245, §
19; 1995, ch. 190, § 13.

ANNOTATIONS

The 1995 amendment, effective June 16, 1995, substituted the introductory sentence
in Subsection A for "A director, when selected, shall take an oath that", substituted "the"
for "such" preceding "bank" in Paragraph (1) of Subsection A, substituted "stock" for
"same" preceding "is not hypothecated" in Paragraph (2) of Subsection A, and
substituted "The oath, subscribed by the board member" for "Such oath, subscribed by
the director" and "director of the division" for "director of the financial institutions
division" in Subsection B.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 78, 79, 221.

Liability, under National Banking Act (12 USCS § 93), of national bank directors for
retaliation against office or employee who discloses or refuses to commit banking
irregularity, 101 A.L.R. Fed. 377.

9 C.J.S. Banks and Banking § 103.

58-5-2. Branch banks.

A. Banks duly authorized to transact business in New Mexico are authorized to
conduct branches subject to the limitations of Section 58-5-3 NMSA 1978 with the
powers and limitations provided in this article, after having first obtained written approval
of the director, which approval may be given or withheld by the director in his discretion.
The director, in exercising his discretion, shall take into account, but not by way of
limitation, factors such as the financial history and condition of the applicant bank, the
adequacy of its capital structure, its future earnings prospects and the general character
of its management. His approval shall not be given until he has ascertained to his
satisfaction:

Q) that the establishment of the branch will meet the needs and promote the
convenience of the community to be served by the branch; and

(2) that the probable volume of business and reasonable public demand in
the community are sufficient to assure and maintain the solvency of the branch and of
the existing banks in the same community. An investigation fee of one thousand dollars
($1,000) shall accompany each application for a branch and each application to relocate
a branch or main office. The director may waive the investigation fee, at his discretion,



when a branch or main office is relocating in the immediate vicinity of its present
location.

B. Branch banks shall be operated as branches under the control and direction of
the board of directors and executive officers of the parent bank. The name of each
branch shall refer to the name of the parent bank or a registered trade name used by
the parent bank.

C. As used in this section, "branch bank" includes any additional house, office,
agency or place of business at which deposits are received, checks are paid or money
is lent; except, where the additional house, office, agency or place of business is
connected with the main banking premises by subterranean or overhead passageways
through which bank personnel may pass, it shall not be considered as a branch.

History: 1953 Comp., 8§ 48-2-16, enacted by Laws 1965, ch. 130, § 1; 1973, ch. 226, 8
1; 1977, ch. 245, § 20; 1989, ch. 209, § 7; 1991, ch. 12, § 1; 1995, ch. 190, § 14.

ANNOTATIONS

The 1995 amendment, effective June 16, 1995, added "and each application to
relocate a branch or main office. The director may waive the investigation fee, at his
discretion, when a branch or main office is relocating in the immediate vicinity of its
present location" at the end of Paragraph (2) of Subsection A.

The 1991 amendment, effective June 14, 1991, in Subsection B, deleted "of and under
the name of the parent bank" following "branches" in the first sentence and added the
second sentence.

When branch bank considered as parent bank. — A state bank branch manager
does not transform a branch bank into a parent bank for the purposes of this section
unless he wields the whole executive power of the corporation such that any wanton,
malicious intent of his, in doing wrongful acts in behalf of the corporation to the injury of
others, may be treated as the intent of the corporation itself. Couillard v. Bank of N.M.,
1976-NMCA-034, 89 N.M. 179, 548 P.2d 459.

Customer-bank communication terminal considered branch bank. — If used to
receive deposits, a customer-bank communication terminal (CBCT) which is owned by a
bank for the sole use of its own customers should be considered as a branch bank. It is
not necessary that a CBCT also provide the other services mentioned in Subsection C
of this section to be classified a branch bank. 1975 Op. Att'y Gen. No. 75-52.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 324.

What is a "branch bank" within statutes regulating the establishment of branch banks,
23 A.L.R.3d 683.



9 C.J.S. Banks and Banking 88 45, 46.

58-5-3. Branch banks; permit to open; powers; location.

Branches of banks authorized under the provisions of this article are authorized to
accept deposits, cash checks, buy and sell exchange, make loans and do a general
banking business. A permit to open the branch shall first be obtained from the director.

History: 1941 Comp., 8 50-215b, enacted by Laws 1951, ch. 32, § 2; 1953 Comp., 8
48-2-17; Laws 1977, ch. 245, § 21; 1991, ch. 12, § 2.

ANNOTATIONS

The 1991 amendment, effective June 14, 1991, in the first sentence, substituted "of
banks authorized under the provisions of this article are" for "or banks authorized under
the provisions hereof shall be," and deleted a proviso relating to the location of the
branches and, in the second sentence deleted "of the financial institutions division" from
the end and made a minor stylistic change.

Branch banks prohibited in counties with banks. — While this provision of the law
now authorizes branch banks instead of banking agencies, they are still prohibited if
there is a bank operating in the county in which the branch is proposed to be opened.
Again, under present law, operation of a bank in the county is the criterion, not
willingness to conduct branch banking operations in the area in question. 1959 Op. Att'y
Gen. No. 59-35.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 324.

What is a "branch bank" within statutes regulating the establishment of branch banks,
23 A.L.R.3d 683.

9 C.J.S. Banks and Banking 88 45, 46.

58-5-4. Repealed.

ANNOTATIONS
Repeals. — Laws 1985, ch. 30, § 5 repeals 58-5-4 NMSA 1978, as amended by Laws
1977, ch. 245, § 22, relating to fees for examination of a bank, effective January 1,

1986. For present comparable provisions, see 58-1-41, 58-1-41.1, and 58-1-41.2 NMSA
1978.

58-5-5. [Prior bank agencies; designation as branches.]

Any bank agency or agencies heretofore opened and conducted prior to the
passage and approval hereof under the authorization contained in Chapter 50 Section



216 of the New Mexico Statutes Annotated, 1941 Compilation, are hereafter to be
conducted and known as branches under the authorization hereof.

History: 1941 Comp., 8§ 48-2-19, enacted by Laws 1951, ch. 32, § 4; 1953 Comp., § 48-
2-19.

ANNOTATIONS

Compiler's notes. — Section 50-216 of the 1941 Compilation referred to in this section
was repealed by Laws 1951, ch. 32, § 5.

Unlawfully established agency not validated. — This section does not validate the
prior action of the state bank examiner in granting the Otero county state bank a permit
for its agency at White Sands since this section is not operative unless the agency
previously established was done lawfully under the provisions of prior 50-216 of the
1941 Comp. 1959 Op. Att'y Gen. No. 59-35.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 324.

Power of national bank to establish branches or maintain separate banking offices, 30
A.L.R. 927,50 A.L.R. 1340, 136 A.L.R. 471.

Branch banks, effect of maintenance of, on rights of creditors on insolvency of branch or
parent bank, 50 A.L.R. 1353, 136 A.L.R. 471.

Judicial notice as to branch banks, 89 A.L.R. 1353.

9 C.J.S. Banks and Banking 88 45, 46.
58-5-6. Banking days; notice; closing.

A. A bank is authorized to fix from time to time the days and hours when each of its
banking offices will be open to the public for its banking business. The days and hours
need not be the same for each office. The bank shall notify the director of the financial
institutions division of the days and hours of each banking office and of any change in
the scheduled days and hours of each office. The bank shall give further notice by
whatever means it selects as best calculated to advise the public of any change.

B. In an emergency or threat of an emergency or other circumstances beyond the
control of the bank which would imperil persons or property or impede normal
operations, all or any of its banking offices may be or remain closed. Notice of the
closing shall be given to the director of the financial institutions division as promptly as
conditions will permit. The director of the financial institutions division may order the
reopening of any office on his finding that conditions justifying the closing under this
section do not then exist.



C. Any day on which a bank shall pursuant to this section be or remain closed shall
with respect to the bank be deemed a legal holiday.

D. Any office of a bank may be closed under Subsection A or B of this section, even
though other offices of the bank are open, but any day of such closing shall not be a
legal holiday in respect to any acts to be performed by or at the bank on such day
unless the act is to be performed only by or at the office which is closed.

E. Where pursuant to agreement or law any act is to be performed by or at a bank
on any day when such bank shall pursuant to this section be or remain closed, the act
may be performed on the next succeeding banking day with the effect as though
performed on the appointed day.

F. Nothing in any law of this state shall in any manner whatsoever affect the validity
of or render void or voidable the payment, satisfaction or acceptance of a check or other
negotiable instrument or any other transaction by a bank because done or performed on
any holiday or partial holiday.

History: 1953 Comp., 8§ 48-2-20, enacted by Laws 1975, ch. 330, § 2; 1977, ch. 245, §
23.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 136, 429.

Banking hours, receipt of deposits after, as affecting right of depositor to reclaim it on
bank's insolvency, 15 A.L.R. 429.

9 C.J.S. Banks and Banking § 232.

58-5-7. Legal holidays for banks.

A. The following legal holidays may be observed by banks, notwithstanding the
provisions of Sections 12-5-1 through 12-5-9 NMSA 1978:

New Year's Day .......ccccoeevvvevniinieniennns January 1
Martin Luther King, Jr.'s Birthday ...... 3rd Monday in January
President's Day .......c.cccevvvvviiieeeeeeinnnnn. 3rd Monday in February

Memorial Day .........cccceveieieiiiiiie the date determined by the director to be the
date recognized by the majority of the federal reserve districts in New Mexico

Independence Day .............cccccunvnnene July 4



LaborDay .......ccccovvvveeeeeeeceeee, 1st Monday in September

Indigenous Peoples' Day .................... 2nd Monday in October
Armistice Day and Veterans' Day ....... November 11
Thanksgiving Day ..........cccevvvvevvivnnnnnns 4th Thursday in November
Christmas Day .......cccceeeeeeiiiieeeiiiiiiiinns December 25.

Whenever one of these bank holidays falls on a Sunday, the following Monday is a
legal bank holiday. Whenever one of these bank holidays falls on a Saturday, that
Saturday and the preceding Friday are legal bank holidays.

B. Nothing in this section shall be deemed to require a bank to close or cease
operating any remote financial service unit installed pursuant to the Remote Financial
Service Unit Act [Chapter 58, Article 16 NMSA 1978] or any automated teller machines
located on the bank premises during all or any part of a legal bank holiday.

History: 1953 Comp., 8 48-2-21, enacted by Laws 1975, ch. 330, § 3; 1977, ch. 340, 8
1; 1977, ch. 359, § 19; 1 981, ch. 42, § 1; 1991, ch. 75, § 1; 1999, ch. 213, § 8; 2019,
ch. 123, § 4.

ANNOTATIONS

The 2019 amendment, effective July 1, 2019, in Subsection A, after "3rd Monday in
January", deleted "Washington's Birthday" and added "President's Day", and after "1st

Monday in September", deleted "Columbus" and added "Indigenous Peoples".

The 1999 amendment, effective June 18, 1999, in the introductory language of
Subsection A substituted "may" for "shall" and updated a section reference.

The 1991 amendment, effective July 1, 1991, inserted "Martin Luther King, Jr.'s
Birthday" in the list of legal holidays and deleted "of the financial institutions division"
following "director” in the provision on determination of the Memorial Day holiday.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8 278, 710.

58-5-8. [Federal reserve; bank may become stockholder or
member.]

Any incorporated bank may apply to the federal reserve board for the right to
subscribe to the stock of the federal reserve bank organized within the federal reserve
district where the applicant bank is located, and may become a stockholder of such
bank and exercise all of the powers of member banks in accordance with the provisions
of the act of congress entitled "Federal Reserve Act," approved December 23, 1913.



History: Laws 1915, ch. 67, § 96; 1919, ch. 120, § 35; C.S. 1929, § 13-701; 1941
Comp., 8 50-222; 1953 Comp., § 48-2-27.

ANNOTATIONS

Compiler's notes. — Laws 1915, ch. 67, 8§ 97, which was renumbered as § 99 thereof
by Laws 1919, ch. 120, § 36, and in which the only other changes were the insertions of
the parenthetical references, read: "Sections 244 to 254 inclusive (sections 395 to 405
N.M. Statutes Annotated 1915), and sections 260 to 284 (sections 406 to 430 N.M.
Statutes Annotated 1915) inclusive of the Compiled Laws of 1897, and all acts and
parts of acts amendatory thereof, chapter 62 of the Laws of 1899 (sections 472 to 474
N.M. Statutes Annotated 1915), chapter 52 of the Laws of 1903 (sections 431 to 455
N.M. Statutes Annotated 1915), and all acts and parts of acts amendatory thereof, and
all acts and parts of acts in conflict herewith are hereby repealed. Provided: That such
repeal shall not abate or affect any suit, action or proceeding, civil or criminal,
commenced under any of the laws so repealed prior to the taking of effect of this act,
but all such suits, actions or proceedings may be prosecuted to final determination
under the laws so repealed, and Provided further; that such repeal shall not affect,
abridge, deny, divest or impair any right or cause of action, civil or criminal, accruing
under the laws hereby repealed, but such right or cause of action so accruing or arising
shall be brought and prosecuted under the laws so repealed.”

Cross references. — For the Federal Reserve Act, see 12 U.S.C. § 221.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 5.

Interest in respect of insured deposit, liability of federal deposit insurance corporation
for, 153 A.L.R. 532.

State laws regarding superadded liability of stockholders in state banks as affected by
federal legislation, 169 A.L.R. 942.

9 C.J.S. Banks and Banking § 661.

58-5-9. [Compliance with federal reserve requirements satisfies
state balance requirements.]

Compliance on the part of any bank or trust company exercising the right conferred
by Section 96 [58-5-8 NMSA 1978] hereof with the reserve requirements of the Federal
Reserve Act shall be held to be a full compliance with these [those] provisions of the
laws of this state which require banks or trust companies to maintain cash balances in
their vaults or with other banks, and no such bank or trust company shall be required to
carry or maintain reserve other than such as is required under the terms of the Federal
Reserve Act.



History: Laws 1915, ch. 67, 8 97, enacted by Laws 1919, ch. 120, § 35; C.S. 1929, §
13-702; 1941 Comp., 8 50-223; 1953 Comp., § 48-2-28.

ANNOTATIONS

Compiler's notes. — The bracketed material was inserted by the compiler and is not
part of the law.

Cross references. — For the Federal Reserve Act, see 12 U.S.C. § 221.

Law reviews. — For student symposium, "Constitutional Revision - State Aid to Private
Enterprise in New Mexico," see 9 Nat. Resources J. 457 (1969).

58-5-10. [Federal reserve member banks; state examination.]

Such bank or trust company shall continue to be subject to the supervision and
examination required by the laws of this state, except that the federal reserve board
shall have the right, if it deems necessary, to make examinations; and the authorities of
this state having supervision over such banks or trust companies may disclose to the
federal reserve board, or to examiners duly appointed by it, all information in reference
to the affairs of any bank or trust company which has become, or desires to become, a
member of a federal reserve bank.

History: Laws 1915, ch. 67, §8 98, enacted by Laws 1919, ch. 120, § 35; C.S. 1929, §
13-703; 1941 Comp., 8 50-224; 1953 Comp., § 48-2-29.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.

9 C.J.S. Banks and Banking § 652.

58-5-11. Interstate acquisition; procedures.

A. A bank holding company which has control over a company operating as a bank
in some jurisdiction, but not in this state, may acquire all, substantially all or such lesser
portion as the director deems reasonable of the assets and liabilities of a bank operating
in this state, but only if all the following conditions are met:

Q) the federal deposit insurance corporation has been appointed the receiver
for the bank whose assets and liabilities are to be acquired;

(2) the federal deposit insurance corporation requests the bids for the assets
and liabilities of the bank from institutions operating as banks in New Mexico or bank
holding companies controlling an institution operating as a bank in New Mexico and the
majority of which company's assets are located in New Mexico or from any qualified



individuals and upon opening those bids finds none has met the minimum bid
requirements set by the corporation; and

(3)  after the federal deposit insurance corporation finds that the conditions of
Paragraph (2) of this subsection have been met, it then requests and opens the bids of
bank holding companies described at the beginning of this subsection and any
supplemental bids of the bank holding companies, institutions and qualified individuals
described in Paragraph (2) of this subsection, and finds that the bid of a bank holding
company described at the beginning of this subsection is the highest bid.

B. Notwithstanding the provisions of Section 58-5-3 NMSA 1978, an institution
operating as a bank in New Mexico may establish a branch or branches outside the
county in which the institution is located for the purpose of acquiring assets and
liabilities pursuant to this section. If these branches are approved, the institution shall be
deemed located both in the county where the institution is located and in the county
where the new branches are located for purposes of Section 58-5-3 NMSA 1978.

C. After the federal deposit insurance corporation has been appointed the receiver
for a bank, the director may waive any procedural requirements, including any time
periods but not including any fees, in the granting of permission to file articles of
incorporation. The director may also temporarily waive any substantive requirement in
the granting of permission to file articles of incorporation, other than those relating to
financial or managerial capability, for a reasonable time as determined by the director.
Failure to comply with any substantive requirement within the time set by the director
shall make the applicant liable to the state at a rate of one thousand dollars ($1,000) per
day of noncompliance. The director may institute a civil action in a court of competent
jurisdiction to recover all or any portion of such sums owed.

History: 1978 Comp., 8 58-5-11, enacted by Laws 1986, ch. 23, § 1.

ARTICLE 6
Miscellaneous Loans

58-6-1, 58-6-2. Repealed.
ANNOTATIONS

Repeals. — Laws 1999, ch. 213, § 10 repeals 58-6-1 and 58-6-2 NMSA 1978, being
Laws 1945, ch. 122, 88 1 and 2, as amended, relating to power to make loans
guaranteed under Servicemen's Readjustment Act, which had been repealed in 1958 by
P.L. No. 85-857, and minors' eligibility for such loans, effective June 18, 1999. For
provisions of former sections, see the 1998 NMSA 1978 on NMOneSource.com.

58-6-3. Legal disability of minors removed when borrowing money
for educational purposes.



A. As used in this section:

(1) "person" means any individual, partnership, company, corporation,
association, institution, department or agency; and

(2)  institution of higher learning” means any graduate or undergraduate
junior college, college, university, technical and vocational institute or similar institution
accredited or approved by the appropriate official, department or agency as provided by
the laws of the state wherein the institution is located.

B. Any written promissory note, contract or other obligation entered into or executed
by a minor sixteen years of age or over evidencing loans or other aid and assistance
received by him from any person for the purpose of furthering his education at an
institution of higher learning is enforceable against the minor with the same effect as if
he had, at the time of its execution, reached the age of majority, provided that the
person making the loan shall have in his records prior to making the loan a certification
from the institution of higher learning that the minor is regularly enrolled in the institution
of higher learning or has been accepted for regular enrollment in the institution of higher
learning.

History: 1953 Comp., 8 48-3-11.1, enacted by Laws 1967, ch. 159, § 1; 1973, ch. 138,
§ 18.

ANNOTATIONS
Cross references. — For Student Loan Act, see 21-21-1 NMSA 1978.

For Medical Student Loan for Service Act, see 21-2-1 NMSA 1978.

58-6-4. [Mortgage loan sales to federal national mortgage
association authorized.]

Notwithstanding any other provision of law, any institution, including a bank, trust
company, building and loan association, insurance company or other banking, building
or insuring organization, organized under the laws of this state, which has as one of its
principal purposes the making or purchasing of loans secured by real estate mortgages,
is authorized to sell such mortgage loans to the federal national mortgage association, a
corporation chartered by an act of congress, or any successor thereof, and in
connection therewith to make payments of any capital contributions, required pursuant
to law, in the nature of subscriptions for stock of the federal national mortgage
association or any successor thereof, to receive stock evidencing such capital
contributions and to hold or dispose of such stock.

History: 1953 Comp., 8 48-3-17, enacted by Laws 1955, ch. 109, § 1.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 683 et seq.
Power to mortgage as authorizing insertion of power of sale in mortgage, 72 A.L.R. 158.

9 C.J.S. Banks and Banking § 604.

58-6-5. Credit agreements; requirements.

A. As used in this section, "financial institution” means a bank, savings and loan
association or credit union authorized to transact business in the state.

B. A contract, promise or commitment to loan money or to grant, extend or renew
credit or any modification thereof, in an amount greater than twenty-five thousand
dollars ($25,000), not primarily for personal, family or household purposes, made by a
financial institution shall not be enforceable unless in writing and signed by the party to
be charged or that party's authorized representative.

History: Laws 1990, ch. 45, § 1; 1999, ch. 213, § 9.

ANNOTATIONS
The 1999 amendment, effective June 18, 1999, deleted "provided, however, that the
provisions of this section shall not apply unless the financial institution is able to

produce a statement signed by the borrower or recipient of loan monies on credit that
he or she is aware of the provisions of this section” from the end of Subsection B.

ARTICLE 7
Installment Loans

58-7-1. Short title.

Chapter 58, Article 7 NMSA 1978 may be cited as the "New Mexico Bank Installment
Loan Act of 1959".

History: 1953 Comp., 8 48-21-1, enacted by Laws 1959, ch. 327, § 1; 2017, ch. 110, §
2.

ANNOTATIONS

The 2017 amendment, effective January 1, 2018, changed "This act shall be known" to
"Chapter 58, Article 7 NMSA 1978 may be cited".

Applicability. — Laws 2017, ch. 110, § 26 provided that the provisions of Laws 2017,
ch. 110 shall apply to loans subject to the New Mexico Small Loan Act of 1955 and the
New Mexico Bank Installment Loan Act of 1959 executed on or after January 1, 2018.



Am. Jur. 2d, A.L.R. and C.J.S. references. — Failure of moneylender or creditor
engaged in business of making loans to procure license or permit as affecting validity or
enforceability of contract, 29 A.L.R.4th 884.

Construction and application of Consumer Credit Protection Act provisions (18 USCS
88 891-894) prohibiting extortionate credit transactions, 106 A.L.R. Fed. 33.

58-7-2. Persons to whom act applicable.

This act [58-7-1 to 58-7-3, 58-7-5 to 58-7-9 NMSA 1978] shall apply to any state or
national bank located in and authorized to do business in the state, to any licensee as
defined in the New Mexico Small Loan Act of 1955 [Chapter 58, Article 15 NMSA 1978]
or to any sales finance company as defined in the Motor Vehicle Sales Finance Act and
who hereafter makes a loan of money or credit, or forbearing or postponing [forbears or
postpones] the right to receive money or credit in the state.

History: 1953 Comp., 8§ 48-21-2, enacted by Laws 1959, ch. 327, § 2; 1967, ch. 106, 8
1.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
a part of the law.

Cross references. — For the Motor Vehicle Sales Finance Act, see 58-19-1 NMSA
1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 694.

What constitutes "business or commercial" purpose within meaning of § 104(1) of Truth
in Lending Act (15 USCS § 1603(1)), exempting business or commercial credit
transactions from act, 54 A.L.R. Fed. 491.

What constitutes Truth in Lending Act violation which "was not intentional and resulted
from bona fide error not withstanding maintenance of procedures reasonably adapted to
avoid any such error" within meaning of 8 130(c) of Act (15 USCA § 1640(c)), 153
A.L.R. Fed. 193.

9 C.J.S. Banks and Banking 8§ 8, 9.

58-7-3. Loans covered by act.

A. The New Mexico Bank Installment Loan Act of 1959 applies to a loan that is a
precomputed loan repayable in installments and that is clearly identified on the loan
documents as being made under that act.



B. Aloan in an amount equal to ten thousand dollars ($10,000) or less shall be
made only pursuant to the New Mexico Bank Installment Loan Act of 1959 or the New
Mexico Small Loan Act of 1955 [Chapter 58, Article 15 NMSA 1978]. A loan made
pursuant to the New Mexico Bank Installment Loan Act of 1959 shall be identified in the
loan documents as being made pursuant to that act.

C. The provisions of Subsection B of this section shall not apply to a federally
insured depository institution.

History: 1978 Comp., 8 58-7-3, enacted by Laws 1995, ch. 190, § 15; 2017, ch. 110, §
3; 2019, ch. 201, § 1; 2022, ch. 23, § 1.

ANNOTATIONS

Repeals and reenactments. — Laws 1995, ch. 190, § 15, repealed former section 58-
7-3 NMSA 1978, as amended by Laws 1975, ch. 252, § 1, and enacted a new section,
effective June 16, 1995.

The 2022 amendment, effective January 1, 2023, raised the maximum dollar amount
for loans that may be made pursuant to the Bank Installment Loan Act of 1959; and in
Subsection B, after "an amount equal to", deleted "five thousand dollars ($5,000)" and
added "ten thousand dollars ($10,000)".

The 2019 amendment, effective January 1, 2020, provided that a loan made pursuant
to the New Mexico Bank Installment Loan Act of 1959 shall be identified as such in the
loan documents; in Subsection B, added "A loan made pursuant to the New Mexico
Bank Installment Loan Act of 1959 shall be identified in the loan documents as being
made pursuant to that act”; and in Subsection C, after "provisions”, added "of
Subsection B".

Applicability. — Laws 2019, ch. 201, 8 17 provided that the provisions of Laws 2019,
ch. 201 apply to loans subject to the New Mexico Small Loan Act of 1955 and the New
Mexico Bank Installment Loan Act of 1959 that are executed on or after January 1,
2020.

The 2017 amendment, effective January 1, 2018, provided that loans in the amount of
five thousand dollars ($5,000) or less shall be made only pursuant to the New Mexico
Bank Installment Loan Act of 1959 or the New Mexico Small Loan Act of 1955, and
exempted federally insured depository institutions from the provisions of this section;
added the subsection designation "A."; in Subsection A, after "installments”, deleted "or
and added "and"; and added Subsections B and C.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 684.

9 C.J.S. Banks and Banking § 634.



58-7-3.1. Precomputed loan.

In a precomputed loan transaction, the interest charge shall be calculated on the
assumption that all scheduled payments will be made when due, and the effect of
prepayment is governed by the provisions of rebate upon prepayment in Section 58-7-5
NMSA 1978.

History: 1978 Comp., 8 58-7-3.1, enacted by Laws 1983, ch. 96, § 1; 2017, ch. 110, 8
4.

ANNOTATIONS

The 2017 amendment, effective January 1, 2018, required that interest charged on
precomputed loan transactions be calculated on the assumption that all scheduled
payments will be made when due; deleted "If the loan is" and added "In", and after "the
interest charge", deleted "may" and added "shall".

Applicability. — Laws 2017, ch. 110, 8§ 26 provided that the provisions of Laws 2017,
ch. 110 shall apply to loans subject to the New Mexico Small Loan Act of 1955 and the
New Mexico Bank Installment Loan Act of 1959 executed on or after January 1, 2018.

58-7-3.2. Extension agreement.

In precomputed loan transactions where the borrower and lender execute an
extension agreement for the deferral of an installment payment, the lender may make
an interest charge on the monthly installment that is deferred at a rate not exceeding
that on the original loan for each month or portion of a month that the payment has been
deferred.

History: 1978 Comp., 8 58-7-3.2, enacted by Laws 1983, ch. 96, § 2.

58-7-3.3. Requirements for making and paying loans; incomplete
Instruments; limitations on charges after judgment and interest.

A. Every lender shall:

Q) at the time a consumer becomes contractually obligated on a
precomputed loan transaction, deliver to the borrower or, if there are two or more
borrowers on the same obligation, to one of the borrowers, a written statement on which
shall be printed a copy of Section 58-7-3 NMSA 1978, and which shall disclose in clear
and distinct terms:

(a) the amount of the loan;

(b) the date the loan was consummated;



(c) a schedule or a description of the payments;

(d) the type of the security, if any, securing the loan;

(e) the name and address of the lender;

() the name of the person primarily obligated for the loan;
(9) the amount of principal;

(h) the annual percentage rate as calculated pursuant to 12 CFR Part 1026,
known as "Regulation Z", and the amount of interest payable in dollars and cents;

(i) all other disclosures required pursuant to state and federal law; and

() the charge for any other item allowable and included pursuant to the New
Mexico Bank Installment Loan Act of 1959 [Chapter 58, Article 15 NMSA 1978], stated
S0 as to clearly show the allocation of each item included;

(2)  for each payment made on account of a loan, give to the person making
the payment a plain and complete receipt specifying the date and amount of the
payment, the amount applied to interest and principal and the balance unpaid. When a
payment is made in a manner other than by the borrower in person, by an agent of the
borrower or by check or money order, the licensee shall mail the receipt to the
borrower's last known address or retain and deliver the receipt upon request of the
borrower. A licensee may deliver the receipt electronically to the borrower via text
message or email, if requested to do so in writing by the borrower. A borrower may
withdraw authorization for electronic delivery of receipts in writing at any time. A
licensee shall not require a borrower to receive receipts electronically. The licensee
shall maintain a copy of each receipt in the office of the licensee as a part of the
licensee's records; and

3) upon repayment of the loan in full, plainly mark every note and promise to
pay signed by any borrower with the word "paid" or "canceled" and promptly file or
record a release of any mortgage if the mortgage has been recorded, restore any
pledge and cancel and return any note and any assignment given to the licensee. A
licensee may mark and return a copy of the note, promise to pay or any assignment if
the copy accurately reproduces the complete original.

B. A judgment obtained against a party on a loan made pursuant to the New Mexico
Bank Installment Loan Act of 1959, shall not include, and the loan shall not include,
from the date of the judgment, charges against a party to the loan other than costs,
attorney fees and post-judgment interest as provided by law.

C. Aloan made pursuant to the New Mexico Bank Installment Loan Act of 1959 that
is filed and approved as a claim in any bankruptcy proceeding shall bear interest at the



rate of ten percent per year beginning on the ninetieth day following the date of
adjudication. This limitation shall not apply when the bankrupt is not discharged in
bankruptcy or to any obligation not dischargeable under the provisions of the United
States Bankruptcy Code presently in force.

D. A loan made pursuant to the New Mexico Bank Installment Loan Act of 1959
shall not bear interest in excess of ten percent per year on the unpaid principal balance
of a loan after ninety days following the date of the death of the borrower; provided that
the deceased borrower is the sole obligor to the loan agreement.

E. Aloan made pursuant to the New Mexico Bank Installment Loan Act of 1959
shall not bear interest in excess of ten percent per year upon the unpaid principal
balance of the loan after twelve months following the date of maturity of the loan.

History: Laws 2019, ch. 201, § 6.
ANNOTATIONS

Effective dates. — Laws 2019, ch. 201, 8§ 18 made Laws 2019, ch. 201 effective
January 1, 2020.

Applicability. — Laws 2019, ch. 201, § 17 provided that the provisions of this act apply
to loans subject to the New Mexico Small Loan Act of 1955 and the New Mexico Bank
Installment Loan Act of 1959 that are executed on or after January 1, 2020.

58-7-3.4. Right of rescission.

All agreements for precomputed loan transactions shall include a provision granting
the borrower the right to rescind the transaction by returning in cash, or through certified
funds, one hundred percent of the amount advanced by the lender pursuant to the New
Mexico Bank Installment Loan Act of 1959 [Chapter 58, Article 15 NMSA 1978] no later
than the close of business New Mexico time or, if the loan was made online, no later
than midnight New Mexico time on the first day of business conducted by the lender
following the date of execution of the loan agreement. If a borrower exercises the right
of rescission pursuant to this section, no fee for the rescinded transaction shall be
charged to the borrower, and the lender shall not charge or impose on the borrower a
fee for exercising the right of rescission pursuant to this section. If a borrower exercises
the right of rescission pursuant to this section, any fee collected by the lender shall be
returned in full to the borrower.

History: Laws 2019, ch. 201, 8§ 7.
ANNOTATIONS

Effective dates. — Laws 2019, ch. 201, § 18 made Laws 2019, ch. 201 effective
January 1, 2020.



Applicability. — Laws 2019, ch. 201, 8§ 17 provided that the provisions of this act apply
to loans subject to the New Mexico Small Loan Act of 1955 and the New Mexico Bank
Installment Loan Act of 1959 that are executed on or after January 1, 2020.

58-7-4. Repealed.
ANNOTATIONS

Repeals. — Laws 1981, ch. 263, § 4, repeals 58-7-4 NMSA 1978, relating to the rate of
interest charge, effective July 1, 1981.

Compiler's notes. — Laws 1981, ch. 263, § 6, revived 58-7-4 NMSA 1978, effective
July 1, 1983.

Laws 1983, ch. 44, 8§ 1, repeals Laws 1981, ch. 263, § 6, effective June 30, 1983.

58-7-5. Prepayment; precomputed loan transactions.

If the entire unpaid balance outstanding on a precomputed loan transaction is paid
by cash, renewal or otherwise, at any time prior to maturity, the lender shall give a
refund or credit of the unearned portion of such charge, according to the rule commonly
known as "the rule of 78th" ["the rule of 78's"], which refund or credit shall represent at
least as great a portion of the original charge as the sum of the consecutive monthly
balances of the contract scheduled to be outstanding after the date of prepayment
bears to the sum of all the consecutive monthly balances of the contract scheduled to
be outstanding under the schedule of payments in the original instrument or instruments
evidencing the loan; provided however, that if the contract is prepaid in cash rather than
renewed or refinanced, the lender shall not be required to make a refund or credit, if the
amount, computed as herein set forth, would be less than one dollar ($1.00) for each
loan paid prior to the maturity.

History: 1953 Comp., 8§ 48-21-5, enacted by Laws 1959, ch. 327, § 5; 1975, ch. 252, §
3.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
a part of the law.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 693.

Validity and construction of provision of mortgage or other real-estate financing contract
prohibiting prepayment for a fixed period of time, 81 A.L.R.4th 423.

58-7-6. Permitted charges; limitation on presentment.



A. No amount, other than the total finance charge, calculated pursuant to
Subsections D, E and F of Section 58-7-7 NMSA 1978, which consists solely of interest
and a fully earned processing fee not to exceed the lesser of two hundred dollars ($200)
or ten percent of the principal, shall be charged or contracted for, directly or indirectly,
on or in connection with a precomputed loan transaction except as follows:

(1) delinquency charges not to exceed five cents ($.05) for each one dollar
($1.00) of each installment more than ten days in arrears may be charged; provided that
the total of delinquency charges on any such installment shall not exceed ten dollars
($10.00) and that only one delinquency charge shall be made on any one installment
regardless of the period during which the installment remains unpaid;

(2) the lender may charge for only the actual cost of any insurance; provided,
however, all insurance shall be written by companies licensed to operate within the
state and at rates no higher than those approved by the superintendent of insurance;
and provided further that the lender shall not require any insurance to be written or
provided by or through any particular agent, broker or insurer as a condition to making
the loan but shall, at the borrower's option, permit the insurance to be procured from
any reputable insurer or through any reputable agent authorized by law to provide it;

3) in the event that a borrower fails to maintain in effect any insurance
required in connection with a loan transaction, the lender may purchase the required
insurance or lender's single interest insurance covering the lender's interest in the
property, and the cost of that insurance shall be added to the loan and may accrue
interest as provided for in the New Mexico Bank Installment Loan Act of 1959;

(4)  such amounts as are necessary to reimburse the lender for fees paid to a
public officer for filing, recording or releasing any instrument or lien;

(5) if a loan under the New Mexico Bank Installment Loan Act of 1959 is
secured and if the borrower fails to pay any governmental or other levy arising after the
date of the loan that would create a lien superior to the lien of the lender on the property
standing as security, the lender, at the lender's option, may pay the levy and add the
amount so paid to the balance due from the borrower;

(6) the actual expenditures, including reasonable attorney fees, for legal
process or proceedings to collect on a precomputed loan; provided, however, that no
attorney fees are permitted where the loan is referred for collection to an attorney who is
a salaried employee of the holder of the contract; and further provided that attorney fees
shall not be charged or collected unless the note or other contract has been submitted
to an attorney for collection after the lender has made a diligent and good faith effort to
collect and has failed; and

(7) the actual cost of charges incurred in making a real estate loan secured by
a mortgage on real estate, including the charges for an abstract of title, title
examination, title insurance premiums, property survey, appraisal fees, notary fees,



preparation of deeds, mortgages or other documents, escrow charges, credit reports
and filing and recording fees.

B. If there are insufficient funds to pay a check or other type of debit on the date of
presentment by the lender, a check or debit authorization request shall not be presented
to a financial institution by a lender for payment more than one time per payment due
unless the consumer agrees in writing, after a check or other type of debit has been
dishonored, to one additional presentment or deposit.

C. The charges permitted under this section may be added to the balance due from
the borrower.

History: 1953 Comp., 8 48-21-6, enacted by Laws 1959, ch. 327, § 6; 1975, ch. 252, §
4; 1977, ch. 362, § 1; 1983, ch. 96, § 3; 2017, ch. 110, § 5; 2019, ch. 201, § 2; 2022, ch.
23, 8 2.

ANNOTATIONS

The 2022 amendment, effective January 1, 2023, provided that the total finance charge
shall be calculated pursuant to NMSA 1978, § 58-7-7(D) through § 58-7-7(F); and in
Subsection A, in the introductory clause, after "total finance charge", added "calculated
pursuant to Subsections D, E and F of Section 58-7-7 NMSA 1978", and in Paragraph
A(6), after "has been submitted", deleted "in good faith".

The 2019 amendment, effective January 1, 2020, limited the collection of certain
charges related to attorney fees for legal process or proceedings to collect on a
precomputed loan; in Subsection A, after "in connection with", deleted "any such
installment loan" and added "a precomputed loan transaction”, in Paragraph A(1), after
"arrears”, added "may be charged", in Paragraph A(6), after "proceedings to collect",
deleted "any such installment” and added "on a precomputed”, and after "contract, and",
added "further provided that attorney fees shall not be charged or collected unless the
note or other contract has been submitted in good faith to an attorney for collection after
the lender has made a diligent and good faith effort to collect and has failed; and"; and
in Subsection B, after "more than one time", added "per payment due".

Applicability. — Laws 2019, ch. 201, 8 17 provided that the provisions of Laws 2019,
ch. 201 apply to loans subject to the New Mexico Small Loan Act of 1955 and the New
Mexico Bank Installment Loan Act of 1959 that are executed on or after January 1,
2020.

The 2017 amendment, effective January 1, 2018, allowed finance charges on
installment loans and placed a limit on the amount of the finance charge, removed a
twenty-five dollar ($25.00) maximum charge for defraying the costs of disclosure
statements from the list of permitted charges on installment loans, and placed a limit on
the number of times a lender may present to a financial institution a check or debit
authorization request for payment when there are insufficient funds to pay a check or



other type of debit; in the section heading, deleted "Additional" and added "Permitted”,
and added "limitation on presentment"; added new subsection designation "A." and
redesignated former Subsections A through G as Paragraphs A(1) through A(7),
respectively; in Subsection A, in the introductory clause, after "No", deleted "additional",
and after "amount”, added "other than the total finance charge, which consists solely of
interest and a fully earned processing fee not to exceed the lesser of two hundred
dollars ($200) or ten percent of the principal”, in Paragraph A(2), changed two
occurrences of "must"” to "shall", in Paragraph A(3), after "as provided for", deleted
"herein” and added "in the New Mexico Bank Installment Loan Act of 1959", and in
Paragraph A(7), after "including”, deleted "but not limited to", and after "recording fees",
deleted "and"; deleted former Subsection H, which provided for a one-time permitted
charge for defraying the costs of disclosure statements; and added a new Subsection B
and designated the last sentence of the section as Subsection C.

Credit card fee legal and not deemed finance charge. — An annual fee charged
solely for the privilege of obtaining a credit card, regardless of whether the card is used
in a loan transaction, is not to be considered a finance charge and is not, in itself, illegal
in New Mexico. 1980 Op. Att'y Gen. No. 80-27.

Interest and other charges. — With the repeal of the interest ceiling, there are no
limits on interest rates for installment loans, provided that the rate charged is agreed to
in writing and that the lender fully complies with disclosure requirements; as to charges
other than interest, the restrictions of this article apply to precomputed loans or those
loans which are identified on the loan documents as being made under this article. 1985
Op. Att'y Gen. No. 85-01.

"Non-filing insurance" fee. — A small loan licensee, doing business under this act
may charge a "non-filing insurance" fee in lieu of charging fees for filing security
agreements with county officials. 1987 Op. Att'y Gen. No. 87-08.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Construction, application and effect of
provisions of small loan acts regarding fees, charges, etc., in addition to interest, 13
A.L.R. 1244,

What constitutes "finance charge" under 8 106(a) of the Truth in Lending Act (15 USCA
§ 1605(a)) or applicable regulations, 154 A.L.R. Fed. 431.

58-7-7. Restrictions.

A. No lender shall make a loan pursuant to the New Mexico Bank Installment Loan
Act of 1959 to a borrower who is also indebted to that lender pursuant to the New
Mexico Small Loan Act of 1955 [Chapter 58, Article 15 NMSA 1978] unless the loan
made pursuant to the New Mexico Small Loan Act of 1955 is paid and released at the
time the loan is made.



B. No lender other than a federally insured depository institution shall make a loan
pursuant to the New Mexico Bank Installment Loan Act of 1959 if a loan has an initial
stated maturity of less than one hundred twenty days.

C. No lender other than a federally insured depository institution shall make a loan
pursuant to the New Mexico Bank Installment Loan Act of 1959 unless the loan is
repayable in a minimum of four substantially equal installment payments of principal and
interest.

D. No lender, other than a federally insured depository institution, shall make a loan
pursuant to the New Mexico Bank Installment Loan Act of 1959 that has a permitted
annual percentage rate greater than thirty-six percent, calculated pursuant to 12 CFR
Part 1026, known as "Regulation Z", this subsection and Subsections E and F of this
section; provided that the calculation of the permitted annual percentage rate shall:

(1) include finance charges as defined in 12 CFR Part 1026, known as
"Regulation Z", charges for any ancillary product or service sold or any fee charged in
connection or concurrent with the extension of credit, any credit insurance premium or
fee and any charge for single premium credit insurance or any other fee related to
insurance;

(2) include any charge as provided in Paragraph (1) of this subsection even if
that charge would be excluded from the calculation of finance charges pursuant to
Regulation Z;

3) not include any amount paid to a public official in relation to the extension
of credit, including fees to record liens;

(4)  notinclude a fee on a loan of five hundred dollars ($500) or less; provided
further that the fee shall not exceed five percent of the total principal of the loan and
shall not be imposed on any borrower more than one time per twelve-month period; and

(5) follow the rules established for calculating the disclosed annual
percentage rate for credit transactions pursuant to Regulation Z based on the charges
set forth in Paragraphs (1) and (4) of this subsection.

E. Nothing in Subsection D of this section shall permit the imposition of fees,
interest or charges of any kind not otherwise permitted by the New Mexico Bank
Installment Loan Act of 1959.

F. If the prime rate of interest exceeds ten percent for three consecutive months,
then during the month following the third consecutive month in which prime exceeded
ten percent, the maximum allowable permitted annual percentage rate set forth in this
section shall increase to thirty-six percent plus each percentage point or fraction of a
percentage point by which the prime rate of interest exceeded ten percent in the most
recent month. When the prime rate of interest falls below ten percent for three



consecutive months, the maximum allowable permitted annual percentage rate shall
return to thirty-six percent.

G. The director of the financial institutions division of the regulation and licensing
department shall post a notice on the division's website within ten days after the
provisions of Subsection F of this section become applicable. The notice shall state the
date on which any increase or decrease in the maximum allowable permitted annual
percentage rate is effective.

H. The maximum allowable permitted annual percentage rate for a loan to a
consumer shall be determined as of the date that the loan is made.

I.  The provisions of Subsections B and C of this section shall not apply to refund
anticipation loans. As used in this subsection, "refund anticipation loan" means a loan
that is secured by or that the creditor arranges or expects to be repaid, directly or
indirectly, from the proceeds of the consumer's federal or state personal income tax
refunds or tax credits, including any sale, assignment or purchase of a tax refund or tax
credit at a discount or for a fee.

J. Except as provided by Section 58-7-3.2 NMSA 1978, any rollover, renewal,
refinance or modification of an existing loan agreement with a lender, except a
modification without any additional cost to the consumer, shall constitute a new loan
and shall require new disclosures pursuant to the federal Truth in Lending Act.

History: 1953 Comp., 8 48-21-8, enacted by Laws 1959, ch. 327, § 8; 1961, ch. 215, §
2; 1967, ch. 106, § 2; 2017, ch. 110, § 6; 2019, ch. 201, § 3; 2022, ch. 23, § 3.

ANNOTATIONS

Cross references. — For the federal Truth in Lending Act, see 15 U.S.C. § 1601 et
seq.

The 2022 amendment, effective January 1, 2023, reduced the annual percentage rate
for loans made under the Bank Installment Loan Act of 1959 from one hundred seventy-
five percent to thirty-six percent, calculated pursuant to the federal regulation known as
Regulation Z and as otherwise provided in this section, prohibited a fee on loans of five
hundred dollars or less and limited fee amounts to five percent of the total principal of
the loan, allowed for the interest rate on loans to exceed thirty-six percent when the
prime loan rate exceeds ten percent for three consecutive months and to revert to thirty-
six percent if the prime rate falls below ten percent for three consecutive months, and
required the director of the financial institutions division of the regulation and licensing
department to publish when lenders may contractually increase or must decrease
interest rates based on the history of the prime lending rate; in Subsection D, in the
introductory clause, after "New Mexico Bank Installment Loan Act of 1959 that has",
deleted "an" and added "a permitted”, and after "annual percentage rate greater than",
deleted "one hundred seventy-five percent, calculated pursuant to 12 CFR Part 1026,



known as 'Regulation Z™ and added "thirty-six percent, calculated pursuant to 12 CFR
Part 1026, known as 'Regulation Z', this subsection and Subsections E and F of this
section; provided that the calculation of the permitted annual percentage rate shall”, and
added Paragraphs D(1) through D(5); and added new Subsections E through H and
redesignated former Subsections E and F as Subsections | and J, respectively.

The 2019 amendment, effective January 1, 2020, added Subsection F.

Applicability. — Laws 2019, ch. 201, § 17 provided that the provisions of this act apply
to loans subject to the New Mexico Small Loan Act of 1955 and the New Mexico Bank
Installment Loan Act of 1959 that are executed on or after January 1, 2020.

The 2017 amendment, effective January 1, 2018, provided additional restrictions on
installment loans, made federally insured depository institutions exempt from the new
provisions, made tax refund anticipation loans exempt from the provisions of new
Subsections B and C, and defined "tax refund anticipation loans"; added new
subsection designation "A."; in Subsection A, after "made under the", added "New
Mexico"; and added Subsections B through E.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 684.

9 C.J.S. Banks and Banking § 243.

58-7-8. Penalties and forfeitures.

A. Any person willfully violating any of the provisions of the New Mexico Bank
Installment Loan Act of 1959 is guilty of a misdemeanor and upon conviction shall be
fined not less than one hundred dollars ($100) or more than five thousand dollars
($5,000) or imprisoned for not more than six months or both, in the discretion of the
court. A contract or loan in the making or collection of which an act is done that violates
Section 58-7-6 or 58-7-7 NMSA 1978 is void and the lender has no right to collect,
receive or retain any interest or charges whatsoever. A lender may not collect the
principal of a loan if the lender has violated Subsection A of Section 58-15-3 NMSA
1978, or knowingly violated the provisions of Section 58-7-6 or 58-7-7 NMSA 1978.

B. The taking, receiving or reserving of a rate of charge, discount or advantage
greater than allowed by the New Mexico Bank Installment Loan Act of 1959, when
knowingly done, is deemed a forfeiture of the entire amount of the rate of charge or
advantage that the note, bill or other evidence of debt carries with it or that has been
agreed to be paid on it. In case the greater rate of charge has been paid, the person by
whom it has been paid or the person's legal representatives may recover by civil action
twice the amount of the rate of charge paid from the person taking or receiving it,
provided that the action is commenced within two years from the time the transaction
occurred.



C. Aviolation of a provision of the New Mexico Bank Installment Loan Act of 1959
that constitutes either an unfair or deceptive trade practice or an unconscionable trade
practice pursuant to Section 57-12-2 NMSA 1978 is actionable pursuant to the Unfair
Practices Act.

History: 1953 Comp., § 48-21-9, enacted by Laws 1959, ch. 327, § 9; 2017, ch. 110, §
7; 2019, ch. 201, § 4.

ANNOTATIONS

The 2019 amendment, effective January 1, 2020, provided penalties for violations of
certain provisions of the New Mexico Bank Installment Loan Act of 1959 and the New
Mexico Small Loan Act of 1955, and provided that certain violations of the New Mexico
Bank Installment Loan Act of 1959 are also actionable pursuant to the Unfair Practices
Act; in Subsection A, added "A contract or loan in the making or collection of which an
act is done that violates Section 58-7-6 or 58-7-7 NMSA 1978 is void and the lender has
no right to collect, receive or retain any interest or charges whatsoever. A lender may
not collect the principal of a loan if the lender has violated Subsection A of Section 58-
15-3 NMSA 1978, or knowingly violated the provisions of Section 58-7-6 or 58-7-7
NMSA 1978."; and in Subsection C, after "1959", deleted "which violation consists of a
false or misleading oral or written representation of any kind knowingly made in the
extension of credit that may, tends to or does deceive or mislead any person to whom
the extension of credit is made" and added "that", and after "trade practice", added "or
an unconscionable trade practice pursuant to Section 57-12-2 NMSA 1978 is
actionable”.

Applicability. — Laws 2019, ch. 201, 8 17 provided that the provisions of this act apply
to loans subject to the New Mexico Small Loan Act of 1955 and the New Mexico Bank
Installment Loan Act of 1959 that are executed on or after January 1, 2020.

The 2017 amendment, effective January 1, 2018, provided that certain violations of the
provisions of the New Mexico Bank Installment Loan Act of 1959 constitute unfair or
deceptive trade practices pursuant to the Unfair Practices Act; and added Subsection C.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking § 31.
58-7-9. Construction: definitions.

A. None of the provisions of the New Mexico Small Loan Act of 1955 [Chapter 58,
Article 15 NMSA 1978] are amended or repealed by the New Mexico Bank Installment
Loan Act of 1959.

B. None of the provisions of the New Mexico Bank Installment Loan Act of 1959
apply to the assignment or purchase of retail installment contracts originated under the
provisions of Sections 58-19-1 through 58-19-14 NMSA 1978 or originated under the
provisions of Sections 56-1-1 through 56-1-15 NMSA 1978.



C. In the event of a conflict between a requirement of the New Mexico Bank
Installment Loan Act of 1959 and a requirement of the Home Loan Protection Act
[Chapter 58, Article 21A NMSA 1978], the requirement of the Home Loan Protection Act
shall control.

D. As used in the New Mexico Bank Installment Loan Act of 1959:

(1) "consumer" means a person who resides in New Mexico or who enters
into a loan agreement in New Mexico;

(2)  "consumer reporting agency" means any person that, for monetary fees or
dues or on a cooperative nonprofit basis, regularly engages in the practice of
assembling or evaluating, and maintaining, for the purpose of furnishing consumer
reports to third parties bearing on a consumer's creditworthiness, credit standing or
credit capacity, each of the following regarding consumers:

(a) public record information; or

(b) credit account information from persons who furnish that information
regularly and in the ordinary course of business;

(3)  "debit authorization” means an authorization signed by a consumer to
electronically transfer or withdraw funds from the consumer's account for the specific
purpose of repaying a loan;

(4) "make a loan" means to originate a new loan agreement or to make any
change to the terms of an existing loan agreement, including the principal amount
financed, the annual percentage rate, finance charge, fees or payment schedule;

(5) "month" means one-twelfth of a year;

(6) "person"includes an individual, copartner, association, trust, corporation
and any other legal entity;

(7)  "prime rate of interest" means the bank prime loan rate published by the
board of governors of the federal reserve system on the last business day of the
preceding month; and

(8) "year" means three hundred sixty-five days.

E. The director of the financial institutions division of the regulation and licensing
department shall issue and file as required by law interpretive regulations to effectuate
the purposes of the New Mexico Bank Installment Loan Act of 1959. In issuing,
amending or repealing interpretive regulations, the director shall issue the regulation
amendment or repeal of the regulation as a proposed regulation amendment or repeal
of a regulation and file it for public inspection in the office of the director of the financial



institutions division. Distribution thereof shall be made to interested persons, and their
comments shall be invited. After the proposed regulation has been on file for not less
than two months, the director may issue it as a final regulation by filing as required by
law. Any person who is or may be adversely affected by the adoption, amendment or
repeal of a regulation under this section may file an appeal of that action in the district
court in Santa Fe county within thirty days after the filing of the adopted regulation,
amendment or repeal as required by law.

F. Any person complying with the regulations adopted by the director of the financial
institutions division of the regulation and licensing department is deemed to have
complied with the provisions of the New Mexico Bank Installment Loan Act of 1959.

History: 1953 Comp., 8§ 48-21-10, enacted by Laws 1959, ch. 327, § 10; 1975, ch. 252,
8§ 5;1977, ch. 245, § 118; 1983, ch. 96, § 4; 1995, ch. 190, § 16; 2003, ch. 436, § 15;
2017, ch. 110, § 8; 2019, ch. 201, § 5; 2022, ch. 23, § 4.

ANNOTATIONS

Cross references. — For procedures governing statutory appeals from administrative
decisions or orders, see Rule 1-074 NMRA.

Compiler's notes. — For scope of review of the district court, see Zamora v. Village of
Ruidoso Downs, 1995-NMSC-072, 120 N.M. 778, 907 P.2d 182.

The 2022 amendment, effective January 1, 2023, revised the definition of "consumer”,
and defined "debit authorization" and "prime rate", as used in the New Mexico Bank
Installment Loan Act of 1959; in Subsection D, Paragraph D(1), after "a person who",
added "resides in New Mexico or who", and after "loan agreement in New Mexico",
deleted "Bank Installment Loan Act of 1959", added a new Paragraph D(3) and
redesignated former Paragraphs D(3) through D(5) as Paragraphs D(4) through D(6),
respectively, and added a new Paragraph D(7) and redesignated former Paragraph
D(6) as Paragraph D(8).

The 2019 amendment, effective January 1, 2020, defined "consumer”, "make a loan",
and "person” as used in the New Mexico Bank Installment Loan Act of 1959; in
Subsection D, deleted former Paragraphs D(1) and D(2), added new Paragraph D(1)
and redesignated former Paragraph D(3) as Paragraph D(2), and added new
Paragraphs D(3) through D(6).

Applicability. — Laws 2019, ch. 201, § 17 provided that the provisions of this act apply
to loans subject to the New Mexico Small Loan Act of 1955 and the New Mexico Bank
Installment Loan Act of 1959 that are executed on or after January 1, 2020.

The 2017 amendment, effective January 1, 2018, removed a provision exempting
certain transactions from the provisions of the New Mexico Bank Installment Loan Act of
1959, removed a provision that required certain loans to be clearly identified on the loan



documents as being made under the New Mexico Bank Installment Loan Act of 1959,
and defined "consumer reporting agency"; deleted former Subsection B and
redesignated former Subsections C through G as Subsections B through F,
respectively; in Subsection D, added Paragraph D(3); and deleted former Subsection H.

The 2003 amendment, effective June 20, 2003, inserted Subsection D and
redesignated the remaining subsections accordingly; and deleted former Paragraph
E(3), concerning the definition of a "day".

The 1995 amendment, effective June 16, 1995, deleted former Paragraphs (4), (5) and
(6) of Subsection D defining "credit card plan”, "cardholder”, and "card issuer",
substituted "regulation and licensing department” for "commerce and industry
department” in Subsections E and F, substituted "director” for "commissioner" in
Subsection E, and made minor stylistic changes throughout the section.

Interest and other charges. — With the repeal of the interest ceiling, there are no
limits on interest rates for installment loans, provided that the rate charged is agreed to
in writing and that the lender fully complies with disclosure requirements; as to charges
other than interest, the restrictions of this article apply to precomputed loans or those
loans which are identified on the loan documents as being made under this article. 1985
Op. Att'y Gen. No. 85-01.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 694.

9 C.J.S. Banks and Banking 88 8, 9.

58-7-10. Reporting of credit required.

For each installment loan made pursuant to the New Mexico Bank Installment Loan
Act of 1959, a lender shall report to a consumer reporting agency the terms of the loan
and the borrower's performance pursuant to those terms.

History: Laws 2017, ch. 110, § 9.
ANNOTATIONS

Effective dates. — Laws 2017, ch. 110, 8 27 made Laws 2017, ch. 110, § 9 effective
January 1, 2018.

Applicability. — Laws 2017, ch. 110, § 26 provided that the provisions of Laws 2017,

ch. 110 shall apply to loans subject to the New Mexico Small Loan Act of 1955 and the
New Mexico Bank Installment Loan Act of 1959 executed on or after January 1, 2018.

58-7-11. Preemption.



The state has exclusive jurisdiction and authority regarding the terms and conditions
of loans to which the New Mexico Bank Installment Loan Act of 1959 is applicable, and
counties, municipalities and other political subdivisions of the state are preempted from
any regulation of terms and conditions of such loans by ordinance, resolution or
otherwise.

History: Laws 2017, ch. 110, § 10.
ANNOTATIONS

Effective dates. — Laws 2017, ch. 110, 8 27 made Laws 2017, ch. 110, § 10 effective
January 1, 2018.

Applicability. — Laws 2017, ch. 110, 8 26 provided that the provisions of Laws 2017,
ch. 110 shall apply to loans subject to the New Mexico Small Loan Act of 1955 and the
New Mexico Bank Installment Loan Act of 1959 executed on or after January 1, 2018.

ARTICLE 8
National Housing Act Loans and Obligations

58-8-1. Powers of banks, financial institutions and lenders
approved for loans by the National Housing Act.

Subject to such regulations as may be prescribed by the director of the financial
institutions division, state and national banks, trust companies, savings banks, building
and loan associations and savings and loan associations whose principal offices are
located in this state and lenders approved for loans by the National Housing Act are
authorized:

A. to make such loans, secured by real property or leasehold, as the federal
housing administrator insures or makes a commitment to insure, and to obtain such
insurance; and to make such loans, secured by real property or leasehold, as the
veterans administrator guarantees or makes a commitment to guarantee, and to obtain
such guarantee, and to invest in loans eligible for purchase by the federal national
mortgage association, the government national mortgage association or the federal
home loan mortgage corporation, or from any financial institution from which it could be
purchased by the federal home loan mortgage corporation;

B. to make such loans and advances of credit, and purchases of obligations
representing loans and advances of credit for the purpose of financing alterations,
repairs and improvements upon real property, as the federal housing administrator
insures or makes a commitment to insure, and to obtain such insurance, and to make
such loans and advances of credit, and purchase of obligations representing loans and
advances of credit for the purpose of financing alterations, repairs and improvements
upon real property, as the veterans administrator guarantees or makes a commitment to



guarantee, and to obtain such guarantee, and to invest in loans eligible for purchase by
the federal national mortgage association, the government national mortgage
association or the federal home loan mortgage corporation, or from any financial
institution from which it could be purchased by the federal home [loan] mortgage
corporation; and

C. to invest their funds and the money in their custody or possession which is
eligible for investment in mortgages insured and debentures issued by the federal
housing administrator and in obligations of national mortgage associations, and in
mortgages guaranteed by the veterans administrator.

History: Laws 1935, ch. 5, § 1; 1937, ch. 34, § 1; 1941 Comp., § 50-1201; 1953 Comp.,
8 48-12-1; Laws 1975, ch. 337, 8 1; 1977, ch. 245, § 27.

ANNOTATIONS
Cross references. — For the National Housing Act, see 12 U.S.C. § 1701.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. Jur. 2d Housing Laws and
Urban Redevelopment § 6.

9 C.J.S. Banks and Banking 8§ 461, 462.

58-8-2. State laws; exemption.

No law of this state prescribing or limiting the nature, amount or form of security or
requiring security upon which loans or advances of credit may be made, or prescribing
or limiting interest rates upon loans or advances of credit, or prescribing or limiting the
period for which loans or advances of credit may be made shall be deemed to apply to
loans, advances of credit or purchases made pursuant to Section 58-8-1 NMSA 1978.

History: Laws 1935, ch. 5, § 2; 1941 Comp., § 50-1202; 1953 Comp., § 48-12-2; Laws
1975, ch. 337, § 2.

ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. Jur. 2d Housing Laws and
Urban Redevelopment § 2.

58-8-3. [Collateral as security for deposit of funds; investment of
capital or surplus; eligible securities.]

Wherever, by statute of this state, collateral is required as security for the deposit of
public or other funds; or deposits are required to be made with any public official or
department; or an investment of capital or surplus, or a reserve or other fund, is
required to be maintained consisting of designated securities, notes and bonds secured



by mortgages insured, and debentures issued, by the federal housing administrator, and
obligations of national mortgage associations shall be considered eligible securities for
such purposes.

History: Laws 1937, ch. 34, § 2; 1941 Comp., § 50-1203; 1953 Comp., § 48-12-3.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

ARTICLE 9
Trust Companies

58-9-1. Short title.
Chapter 58, Article 9 NMSA 1978 may be cited as the "Trust Company Act".

History: 1953 Comp., § 48-24-1, enacted by Laws 1973, ch. 191, § 1; 2013, ch. 88, § 1;
2013, ch. 97, § 1.

ANNOTATIONS
Cross references. — For the Banking Act, see 58-1-1 NMSA 1978.
For fiduciaries, see Chapter 46 NMSA 1978.

The 2013 amendment, effective June 14, 2013, added the NMSA chapter and article
for the Trust Company Act; and at the beginning of the sentence, deleted "Sections 1
through 13 of this act" and added "Chapter 58, Article 9 NMSA 1978".

Laws 2013, ch. 88, § 1, and Laws 2013, ch. 97, § 1, both effective June 1, 2013,
enacted identical amendments to this section. The section was set out as amended by
Laws 2013, ch. 97, 8 1. See 12-1-8 NMSA 1978.

Corporation's stock all owned by out-of-state bank holding company. — The
financial institutions division may issue a trust company certificate to a New Mexico
corporation if all of its common stock is owned by an out-of-state bank holding
company; provided that the corporation complies with all requirements of the Trust
Company Act, Sections 58-9-1 to 58-9-13 NMSA 1978. 1987 Op. Att'y Gen. No. 87-06.

Operation in banks owned by holding company. — If a trust company certificate is
issued to a corporation whose common stock is owned by an out-of-state bank holding
company, the resulting trust company may operate in the main office or branches of
banks owned by the holding company. 1987 Op. Att'y Gen. No. 87-06.



Am. Jur. 2d, A.L.R. and C.J.S. references. — Exclusion from debtor status of banks
and the like by § 109(b)(2) of Bankruptcy Code (11 USCS § 109(b)(2)), 87 A.L.R. Fed.
282.

58-9-2. Definitions.
As used in the Trust Company Act:

A. "director" means the director of the financial institutions division of the regulation
and licensing department;

B. "trust business" means the holding out by a person, legal entity or corporation to
the public at large by advertising, solicitation or other means that the person, legal entity
or corporation is available to act as a fiduciary in this state or is accepting and
undertaking to perform the duties of a fiduciary in the regular course of its business;

C. "trust company" means a corporation holding a certificate issued pursuant to the
Trust Company Act;

D. "certificate” means a certificate of authority issued pursuant to the Trust
Company Act to engage in trust business;

E. "fiduciary" means executor, administrator, conservator or trustee;

F. "nonprofit corporation” means a nonprofit corporation as defined in the Nonprofit
Corporation Act [Chapter 53, Article 8 NMSA 1978] that was formed and is operating a
pooled trust in compliance with the requirements of 42 U.S.C. 1396p(d)(4) to provide
trust services for individuals who are disabled, and the nonprofit corporation is not
otherwise engaged in the trust business. As used in this subsection, "disabled" has the
meaning set forth in 42 U.S.C. 1382c(a)(3); and

G. "division" means the financial institutions division of the regulation and licensing
department.

History: 1953 Comp., 8§ 48-24-2, enacted by Laws 1973, ch. 191, § 2; 1977, ch. 245, §
122; 1979, ch. 190, § 1; 1991, ch. 250, § 1; 2018, ch. 64, § 1.

ANNOTATIONS

The 2018 amendment, effective July 1, 2018, revised certain definitions and defined
"division" as used in the Trust Company Act; in Subsection A, deleted "‘commissioner’
or" preceding "‘director; in Subsection D, after "authority issued", deleted "under the
provisions of" and added "pursuant to"; in Subsection F, after "Nonprofit Corporation Act
that", deleted "is funded by or contracts with a federal, state, county or other
governmental entity" and added "was formed and is operating a pooled trust in



compliance with the requirements of 42 U.S.C. 1396p(d)(4)", and after "provide trust
services", added the remainder of the subsection; and added Subsection G.

The 1991 amendment, effective June 14, 1991, in Subsection A, inserted "or 'director™
and substituted "regulation and licensing” for "commerce and industry"; deleted
"guardian” following "administrator" in Subsection E; added Subsection F; and made a
related stylistic change and minor stylistic changes in Subsection B.

Law reviews. — For survey, "Article VII of the New Probate Code: In Pursuit of Uniform
Trust Administration,” see 6 N.M. L. Rev. 213 (1976).

58-9-3. Exemptions.

A. For the purposes of the Trust Company Act [Chapter 58, Article 9 NMSA 1978], a
person, legal entity or corporation does not engage in the trust business by:

(1) rendering services as an attorney-at-law in the performance of duties as
such;

(2)  rendering services as a certified or registered public accountant in the
performance of duties as such;

(3) acting as trustee under a deed of trust made only as security for the
payment of money or for the performance of another act;

(4) acting as a trustee in bankruptcy or as a receiver;

(5) holding trusts of real estate for the primary purpose of subdivision,
development or sale, or to facilitate any business transaction with respect to such real
estate;

(6) engaging in the business of an escrow agent;

(7)  holding assets as trustee of a trust created for charitable purposes;

(8) receiving rents and proceeds of sale as a licensed real estate broker on
behalf of the principal; or

(9)  engaging in securities transactions as a dealer or salesman.
B. Insurance companies licensed to do business in New Mexico and subject to the
regulation and control of the superintendent of insurance are excluded from the

provisions of the Trust Company Act.

History: 1953 Comp., 8§ 48-24-3, enacted by Laws 1973, ch. 191, § 3; 1979, ch. 190, 8
2.



58-9-4. Certificate required; compliance with state and federal law;
separation of trust fund and investments.

A. No person, legal entity or corporation shall engage in the trust business without
first obtaining a certificate from the director; provided, however, that a bank having its
principal office in this state or an out-of-state bank not having an established office in
this state otherwise authorized under state or federal laws to engage in the trust
business or a savings and loan association having its principal office in this state acting
as trustee or custodian pursuant to Section 58-10-35 NMSA 1978 may engage in trust
business to the extent permitted in that section without obtaining a certificate under the
Trust Company Act.

B. A trust company shall conduct such business in compliance with all state and
federal laws, and all rules promulgated pursuant to those laws, including the Trust
Company Act, the Uniform Probate Code [Chapter 45 NMSA 1978], the Uniform
Prudent Investor Act [45-7-601 to 45-7-612 NMSA 1978] and the Uniform Trust Code
[Chapter 46A NMSA 1978].

C. A trust company shall keep all trust funds and investments separate and apart
from the assets of the trust company, and all investments made by the trust company as
a fiduciary shall be designated so that the trust or estate to which such investment
belongs is clearly identified.

History: 1953 Comp., § 48-24-4, enacted by Laws 1973, ch. 191, § 4; 1975, ch. 236, §
2; 1979, ch. 190, § 3; 2018, ch. 64, § 2.

ANNOTATIONS
The 2018 amendment, effective July 1, 2018, provided additional requirements for
companies engaged in trust business; in the catchline, added "compliance with state
and federal law; separation of trust fund and investments"; added subsection
designation "(A)"; in Subsection A, after "obtaining a certificate from the", deleted
"commissioner" and added "director", after "custodian" deleted "under the provisions of"
and added "pursuant to"; and added Subsections B and C.

Law reviews. — For survey, "Article VIl of the New Probate Code: In Pursuit of Uniform
Trust Administration,” see 6 N.M. L. Rev. 213 (1976).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 11.

9 C.J.S. Banks and Banking § 15 et seq.

58-9-5. Application for certificate; fee.



A. An application for a certificate shall be in writing, in such form as the director
prescribes, verified under oath and supported by such information, data and records as
the director may require.

B. Each application for a certificate shall be accompanied by an application fee of
one thousand dollars ($1,000), made payable to the division. No portion of the
application fee shall be refunded.

C. An application for a certificate shall be accompanied by an oath sworn by each
proposed member of the board of directors of the trust company stating that the board
member will diligently and honestly administer the affairs of the trust company and will
not knowingly violate or knowingly permit to be violated any state or federal laws or any
rules promulgated pursuant to those laws, including the Trust Company Act, the
Uniform Probate Code [Chapter 45 NMSA 1978], the Uniform Prudent Investor Act [45-
7-601 to 45-7-612 NMSA 1978] or the Uniform Trust Code [Chapter 46A NMSA 1978].
The oath shall be in such form as the director prescribes and shall be certified by a
notary public.

D. On and after July 1, 2018, any board member newly elected or appointed to the
board of directors of a trust company certified under the Trust Company Act shall,
immediately upon election to the board, swear and cause to be transferred to the
director the oath of a trust company board member as set forth in Subsection C of this
section.

History: 1953 Comp., § 48-24-5, enacted by Laws 1973, ch. 191, § 5; 2013, ch. 88, § 2;
2013, ch. 97, 8§ 2; 2018, ch. 64, § 3.

ANNOTATIONS

The 2018 amendment, effective July 1, 2018, provided additional requirements,
including an oath by each member of the board of directors, to be included in an
application for a certificate to engage in trust business; in Subsection B, after "made
payable to the", deleted "financial institutions”, and after "division", deleted "of the
regulation and licensing department”; and added Subsections C and D.

The 2013 amendment, effective June 14, 2013, increased the application fee; in
Subsection A, after ‘in such form as the", deleted "commissioner" and added "director"
and after "records as the", deleted "commissioner" and added "director”; and in
Subsection B, in the first sentence, after "application fee of", deleted "five hundred
dollars ($500)" and added "one thousand dollars ($1,000)", and after "payable to the",
deleted "financial institutions division of the regulation and licensing department”.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking § 15 et
seq.

58-9-6. Minimum capital.



A. A certificate shall not be issued to an applicant for certification pursuant to the
Trust Company Act having capital of less than five hundred thousand dollars
($500,000).

B. The minimum capital requirement shall be waived for nonprofit corporations.

History: 1953 Comp., 8§ 48-24-6, enacted by Laws 1973, ch. 191, § 6; 1991, ch. 250, 8
2; 2013, ch. 88, § 3; 2013, ch. 97, § 3; 2018, ch. 64, § 4.

ANNOTATIONS

The 2018 amendment, effective July 1, 2018, revised the minimum capital requirement,
removed language related to a past deadline, and made stylistic changes; added
subsection designations "A." and "B."; in Subsection A, after "an applicant", added "for
certification pursuant to the Trust Company Act", after "having”, deleted "a paid up", and
after "($500,000)", deleted "All trust companies that have been issued certificates
pursuant to the Trust Company Act as of December 31, 2012 shall meet the increased
paid-up capital requirement of five hundred thousand dollars ($500,000) on or before
December 31, 2017."

The 2013 amendment, effective June 14, 2013, increased the minimum required paid-
up capital; in the first sentence, after "capital of not less than", deleted "one hundred fifty
thousand dollars ($150,000)" and added "five hundred thousand dollars ($500,000)";
and added the second sentence.

The 1991 amendment, effective June 14, 1991, added the second sentence and made
a minor stylistic change.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8§ 629.
58-9-6.1. State of incorporation.

A certificate shall not be issued to an applicant other than a corporation organized
under the laws of this state.

History: 1978 Comp., 8 58-9-6.1, enacted by Laws 1979, ch. 190, 8§ 4.

58-9-7. Fidelity bond; insurance required; evidence of financial
responsibility required.

A. No corporation shall obtain a certificate without securing and filing with the
director a fidelity bond in the following amounts:

Trust Assets Managed

by a Fiduciary Fidelity Bond Amounts



$3,000,000 or less $500,000
More than $3,000,000 but not

more than $15,000,000 $750,000
More than $15,000,000 but not

more than $25,000,000 $1,000,000
More than $25,000,000 but not

more than $50,000,000 $1,500,000
More than $50,000,000 but not

more than $75,000,000 $2,000,000
More than $75,000,000 but not

more than $100,000,000 $2,750,000
More than $100,000,000 but not

more than $500,000,000 $3,500,000
More than $500,000,000 but not

more than $1,000,000,000 $5,000,000
More than $1,000,000,000 but not

more than $2,000,000,000 $6,000,000

$6,000,000 plus
$1,000,000 for every
$1,000,000,000 000 over
$2,000,000,000,000.

More than $2,000,000,000

B. A trust company shall file a signed copy of its fidelity bond with the director, and
the fidelity bond shall remain a part of the division's records.

C. Every fidelity bond filed with the director by a trust company pursuant to
Subsection A of this section shall contain a provision prohibiting the bond company from
canceling such fidelity bond for failure to pay the premium unless the bond company
files a written notice with the director at least ten days before canceling the fidelity bond.
Every fidelity bond filed with the director by a trust company pursuant to Subsection A of
this section shall contain a provision prohibiting the bond company from canceling such
fidelity bond for any other reason unless the bond company files a written notice with
the director at least thirty days before canceling the fidelity bond.

D. Except as provided in Subsection E of this section, a fidelity bond secured and
filed pursuant to this section shall contain a deductible clause not to exceed fifteen
percent of the face amount of the fidelity bond.

E. A trust company may submit a written request to the director for approval of a
fidelity bond with a deductible clause in excess of fifteen percent of the face amount of
the bond. Such written request must be submitted not less than ninety days prior to the
expiration of any fidelity bond for the trust company previously filed with the director. If
the director has not issued written approval for the trust company to secure and file a
fidelity bond with a deductible clause in excess of fifteen percent within thirty days of the



expiration of the trust company's prior fidelity bond, the request of the trust company
shall be deemed denied.

F. On or before March 1 of each year beginning with the year 2019, every trust
company shall increase or adjust its fidelity bond to an amount equal to the amount
required pursuant to Subsection A of this section.

G. The fidelity bond required by this section shall be for the benefit of:

(1) any person damaged by an act or acts of a trust company or its directors,
officers or employees as a result of a violation of the provisions of, or any rule
promulgated pursuant to, the Trust Company Act, the Uniform Probate Code [Chapter
45 NMSA 1978], the Uniform Prudent Investor Act [45-7-601 to 45-7-612 NMSA 1978]
or the Uniform Trust Code [Chapter 46A NMSA 1978];

(2) any person damaged by the negligence, fraud or embezzlement of a trust
company or its directors, officers or employees; or

(3) any person damaged by any other breach of trust of any trust company.

H. The amount of a fidelity bond required by this section may be reduced by the
director for nonprofit corporations that have otherwise established financial
responsibility to the director's satisfaction.

[. A reduction in the amount of a required fidelity bond approved by the director
pursuant to Subsection H of this section shall be reviewed by the director on an annual
basis, at which time the reduction may be terminated upon ninety days' written notice by
the director to the nonprofit corporation.

J. The director shall revoke the certificate of any trust company that fails to maintain
a bond or to otherwise supply evidence of financial responsibility as required by this
section.

K. The board of directors of a trust company shall acquire suitable insurance to
protect the trust company against burglary, robbery, forgery, theft, fraud, embezzlement
and other similar insurable losses to which the trust company may be exposed in the
operation of the trust company.

L. The board of directors of a trust company shall procure errors and omissions
insurance of at least five hundred thousand dollars ($500,000).

M. At least once each year, the board of directors of a trust company shall review
the insurance coverage as set forth in Subsections K and L of this section to determine
the adequacy of coverage in relation to the exposure of the trust company. The
minimum amount of insurance required pursuant to this section does not automatically
represent adequate insurance coverage in relation to the exposure. The actions of the



board of directors shall be recorded in the minutes of the board. Immediately after
procuring the insurance as required by Subsections K and L of this section, the board of
directors shall file copies of the insurance policies with the director.

N. The director may revoke the certificate of any trust company that fails to maintain
insurance as required by Subsections K and L of this section.

O. A trust company may be determined by the director to have demonstrated a lack
of financial responsibility when any of the following nonexclusive conditions exist:

(1) the actual cash market value of the trust company's assets is less than its
liabilities; or

(2) the trust company fails to pay, in the manner commonly accepted by
business practices, its obligations when due.

P. A trust company may be determined by the director to be in an unsafe and
unsound condition when any one of the following nonexclusive conditions exist:

(1) the trust company fails to safely manage its operations;

(2)  the trust company fails to provide services to its trust customers pursuant
to the trust company's fiduciary duty; or

(3) the trust company fails to manage and monitor its operational and financial
risks.

History: 1953 Comp., § 48-24-7, enacted by Laws 1973, ch. 191, § 7; 2018, ch. 64, § 5.
ANNOTATIONS

The 2018 amendment, effective July 1, 2018, provided additional requirements for
fidelity bonds, provided a new fidelity bond amount schedule, and required trust
companies to be adequately insured; in the catchline, added "Fidelity bond; insurance
required”; in Subsection A, after "filing with the", deleted "commissioner" and added
"director", after the next occurrence of "a", deleted "surety" and added "fidelity", after
"bond", deleted "or otherwise establishing to the commissioner’s satisfaction such
corporation’s financial responsibility” and added the remainder of the subsection;
deleted former Subsections B and C, added new Subsections B through E and
redesignated former Subsection D as Subsection F; in Subsection F, after "On or
before", deleted "the first day of", after "March", added "1", after "beginning with the
year", deleted "1974" and added "2019", after "shall increase"”, added "or adjust”, after
"its", deleted "surety" and added "fidelity", after "bond", deleted "if financial responsibility
is not otherwise established to the commissioner’s satisfaction", after "an amount equal
to", deleted "twenty-five percent of the aggregate value of the property, money or other
valuables held in trust as of the last day of the preceding year if the amount of its surety



bond is less than twenty-five percent of the aggregate value of the property, money or
other valuables held in trust" and added the amount required pursuant to Subsection A
of this section”; deleted former Subsection E and redesignated former Subsection F as
Subsection G; in Subsection G, in the introductory clause, after "The", deleted "surety"
and added "fidelity", after "bond", deleted "or evidence of financial responsibility”, in
Paragraph G(1), after "any person damaged"”, added "by an act or acts of a trust
company or its directors, officers or employees”, after "or any", deleted "regulation or",
and after "Trust Company Act", added "the Uniform Probate Code, the Uniform Prudent
Investor Act or the Uniform Trust Code", in Paragraph G(2), deleted "certified"
preceding "trust”, and at the end of the paragraph, deleted "and" and added "or", and in
Paragraph G(3), deleted "certified" preceding "trust"; added Subsections H and | and
redesignated former Subsection G as Subsection J; in Subsection J, after "The",
deleted "commissioner" and added "director”; and added Subsections K through P.

58-9-8. Procedure for granting or denying certificate.

A. Upon the filing of an application for a certificate, the director shall make or cause
to be made a careful investigation and examination and shall issue a certificate if the
director finds:

(1) that the persons who will serve as directors or officers, insofar as those
persons are known, are qualified to be fiduciaries by character and experience and that
the financial status of the stockholders, directors and officers is consistent with their
responsibilities and duties as fiduciaries; for nonprofit corporations, any employee
responsible for trust management shall be qualified to be a fiduciary by character and
experience;

(2) that the name of the proposed company is not deceptively similar to that of
another trust company or bank or is not otherwise misleading;

(3) that the capital and surplus are not less than the required minimum,
except that this requirement shall not apply to nonprofit corporations; and

(4) thatthere is a need for trust facilities or additional trust facilities, as the
case may be, in the community where the proposed trust company is to be located.

B. The director may consider and inquire into such other facts and circumstances
bearing on the proposed trust company and its relation to its locality as in the director's
opinion may be relevant.

C. The certificate may be granted or denied without hearing, but the director may,
and at the request of the applicant shall, fix a date for a hearing on the application. At
the hearing, any person may be heard with reference to the facts to be investigated.

History: 1953 Comp., 8 48-24-8, enacted by Laws 1973, ch. 191, § 8; 1991, ch. 250, 8
3; 2018, ch. 64, § 6.



ANNOTATIONS

The 2018 amendment, effective July 1, 2018, required that any employee responsible
for trust management for a nonprofit corporation be qualified to be a fiduciary, and made
technical changes; in Subsection A, in the introductory clause, after "director”, deleted
"of the financial institutions division", in Paragraph A(1), after each occurrence of
"directors or officers”, deleted "other than directors and officers of nonprofit
corporations”, after "duties as fiduciaries", deleted "except that", and after "for nonprofit
corporations”, deleted "the" and added "any"; in Subsection B, after "The director",
deleted "of the financial institutions division"; and in Subsection C, after "but the
director”, deleted "of the financial institutions division".

The 1991 amendment, effective June 14, 1991, substituted "director of the financial
institutions division" for "commissioner" in Subsections A, B and C and, in Subsection A,
inserted "other than directors and officers of nonprofit corporations” in two places,
added the exception at the end and made a minor stylistic change in Paragraph (1), and
added the exception at the end of Paragraph (3).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8§ 15 et
seq.

58-9-8.1. Principal and branch offices.

A. A trust company may establish its principal office in any county.

B. A trust company actively engaged in trust business may establish one or more
branch offices subject to the restrictions in Subsection D of this section and after
obtaining the approval of the director as provided in Subsection C of this section.

C. A trust company seeking to establish a branch office shall submit an application,
together with an investigation fee of two hundred dollars ($200), to the director. After
considering the financial condition of the trust company, the adequacy of its capital
structure, its future earnings and prospects, the general character of its management
and any other matter he deems relevant, the director may approve the application if he
finds:

(1) that the establishment of the branch will meet the needs and promote the
convenience of the community to be served; and

(2) that the probable volume of business and reasonable public demand in
the community are sufficient to assure and maintain the solvency of the branch and the
trust company.

D. Except as provided in Subsection G of this section, branch offices shall be
operated as branches of and under the name of the parent trust company and under the



control and direction of the board of directors and executive officers of the parent trust
company.

E. The provisions of this section shall not apply to branch offices in existence on the
effective date of this section.

F. For the purposes of this section, "branch office" means an office, other than a
principal office, used for the conduct of trust business and includes any additional
house, office, agency or place of business which is open to the public for the conduct of
such business and further includes any office connected to the principal office by
subterranean or overhead passageways through which trust company personnel may
pass.

G. The furnishing of trust services by a trust company affiliate of a bank holding
company in the building in which any banking subsidiary of the bank holding company
has its principal office or a manned branch office shall not constitute the operation of a
branch office as prohibited by this section. As used in this subsection:

(1) "banking subsidiary" means a bank eighty percent or more of the voting
shares of which are owned by the bank holding company; and

(2)  raffiliate", with respect to a bank holding company, means any company
eighty percent or more of the voting shares of which are owned by the bank holding
company.

H. Copies of all records of accounts may be maintained at the principal office of the
trust company or may be maintained at a branch office of the trust company where the
accounts are administered, if appropriate safety and security is provided.

I.  Nonprofit corporations shall be exempt from the requirements of this section.

History: 1978 Comp., 8 58-9-8.1, enacted by Laws 1979, ch. 190, § 5; 1984, ch. 63, §
2; 1987, ch. 82, § 1; 1991, ch. 250, § 4; 1997, ch. 160, § 1.

ANNOTATIONS

The 1997 amendment, effective June 20, 1997, deleted "of the financial institutions
division" in Subsections B and C, deleted Paragraph D(2) which read "located in the
same county in which the principal office is located”, and made related stylistic changes.

The 1991 amendment, effective June 14, 1991, substituted "approval of the director of

the financial institutions division" for "director's approval” in Subsection B; added "of the

financial institutions division" at the end of the first sentence in Subsection C; and added
Subsection I.

58-9-9. Powers of director.



In addition to other powers conferred by the Trust Company Act, the director may:

A. examine the business and affairs of each trust company at least once each year
and at such other times and to such extent as the director deems necessary or
advisable. The expense of every examination shall be paid by the corporation
examined, in such amount as the director certifies to be just and reasonable;

B. regulate the procedure and practice at hearings;

C. implement by order and rule the Trust Company Act; in making orders and rules
to implement the Trust Company Act, the director shall act in the interest of promoting
and maintaining a sound trust company system, the security of assets and trust
accounts and the protection of persons utilizing trust services;

D. obtain restraining orders and injunctions to prevent violation of and enforce
compliance with the Trust Company Act, and orders and rules promulgated pursuant to
the Trust Company Act, the Uniform Probate Code [Chapter 45 NMSA 1978], the
Uniform Prudent Investor Act [45-7-601 to 45-7-612 NMSA 1978] and the Uniform Trust
Code [Chapter 46A NMSA 1978];

E. order any person or trust company to cease violating the Trust Company Act,
orders and rules promulgated pursuant to the Trust Company Act, the Uniform Probate
Code, the Uniform Prudent Investor Act or the Uniform Trust Code, or to cease
engaging in breaches of trust. A copy of such orders shall be mailed to each director of
the trust company involved;

F. suspend, after notice and hearing, any officer or director, or any employee of a
nonprofit corporation, for fraud, embezzlement or failure to comply with the Trust
Company Act or orders or rules promulgated pursuant to the Trust Company Act, the
Uniform Probate Code, the Uniform Prudent Investor Act or the Uniform Trust Code;
and

G. subpoena witnesses, compel their attendance, require the production of
evidence, administer an oath and examine any person under oath in connection with
any subject relating to a duty imposed upon or a power vested in the director.

History: 1953 Comp., 8§ 48-24-9, enacted by Laws 1973, ch. 191, § 9; 1991, ch. 250, §
5; 2018, ch. 64, 8 7.

ANNOTATIONS

The 2018 amendment, effective July 1, 2018, provided the director of the financial
institutions division the authority to act when examination of a trust company reveals
violations of the Trust Company Act, the Uniform Probate Code, the Uniform Prudent
Investor Act or the Uniform Trust Code; in the introductory clause, after "the director”,
deleted "of the financial institutions division has power to" and added "may"; in



Subsection C, after "implement by order and", deleted "regulation” and added "rule",
after the next occurrence of "the", deleted "provisions of the", after "Trust Company",
deleted "and" and added the remainder of the subsection; added a new subsection
designation "D." and redesignated former Subsections D through F as Subsections E
through G, respectively; in Subsection D, after "enforce compliance with the", added
"Trust Company Act, and", after "orders and", deleted "regulations issued" and added
"rules promulgated", after "pursuant to the", deleted "provisions of the", and after "Trust
Company Act", deleted "In making orders and regulations to implement the Trust
Company Act, the director shall act in the interest of promoting and maintaining a sound
trust company system, the security of assets and trust accounts and the protection of
persons utilizing trust services" and added "the Uniform Probate Code, the Uniform
Prudent Investor Act and the Uniform Trust Code"; in Subsection E, after "cease
violating", added "the Trust Company Act", after "orders and", deleted "regulations
issued" and added "rules promulgated", after "pursuant to the", deleted "provisions of
the", after "Trust Company Act,", added "the Uniform Probate Code, the Uniform
Prudent Investor Act or the Uniform Trust Code"; and in Subsection F, after "failure to
comply with", added "the Trust Company Act or", after "orders or", deleted "regulations
issued" and added "rules promulgated", after "the Trust Company Act", deleted "or any
provision of that act" and added "the Uniform Probate Code, the Uniform Prudent
Investor Act or the Uniform Trust Code".

The 1991 amendment, effective June 14, 1991, substituted "director" for
"commissioner"” in the section heading and throughout the section; substituted "director
of the financial institutions division has" for "commissioner shall have" in the introductory
paragraph; inserted "or any employee of a nonprofit corporation” in Subsection E; and
made minor stylistic changes in Subsections A and E.

58-9-10. Impairment of capital; unsafe conditions; receivership.

A. If it appears to the director that the capital of a trust company is either reduced or
impaired below the minimum capital requirements set forth in Section 58-9-6 NMSA
1978, except for nonprofit corporations, the director shall order the company to make
good any deficit within sixty days of the date of the order and may restrict and regulate
the operation of the trust business until the capital is restored.

B. If the deficiency in capital has not been made good within the prescribed time,
the director may apply to the district court in the county in which the principal office of
the company is located to have a receiver appointed for the liquidation or rehabilitation
of the company. The expense of the receivership shall be paid out of the assets of the
trust company.

C. The director may investigate, upon complaint or otherwise, if it appears that a
trust company is conducting business in an unsafe, unsound, financially irresponsible or
injurious manner or in violation of the Trust Company Act, or the rules promulgated
pursuant to that act, the Uniform Probate Code [Chapter 45 NMSA 1978], the Uniform
Prudent Investor Act [45-7-601 to 45-7-612 NMSA 1978] or the Uniform Trust Code



[Chapter 46A NMSA 1978], or when it appears that any person is engaging in trust
business without being certified pursuant to the Trust Company Act.

D. If it appears upon sufficient ground or evidence satisfactory to the director that a
trust company has engaged in or is about to engage in any act or practice in violation of
the Trust Company Act, or any rule or order pursuant to that act, or the Uniform Probate
Code, the Uniform Prudent Investor Act or the Uniform Trust Code, to the extent that the
security of the assets and trust accounts or the protection of persons utilizing the trust
services have been or may be jeopardized, the director may summarily order the trust
company to cease and desist from that act or practice, or the director may apply to the
district court of the first judicial district of Santa Fe county to enjoin the trust company in
engaging in the act or practice and to enforce compliance with the Trust Company Act,
the Uniform Probate Code, the Uniform Prudent Investor Act or the Uniform Trust Code,
or for any other appropriate equitable relief. Upon a proper showing, if a temporary
restraining order, a preliminary injunction or a permanent injunction is granted, a
receiver may be appointed for the defendant or defendant's assets, and the certification
of the trust company may be canceled and such additional or other equitable remedies
may be provided as the court deems appropriate. The director shall not be required to
post a bond.

E. If an investigation pursuant to Subsection C of this section reveals that a trust
company is conducting business in an unsafe, unsound or injurious manner, or in
violation of the Trust Company Act or rules promulgated pursuant to that act, the
Uniform Probate Code, the Uniform Prudent Investor Act or the Uniform Trust Code, or
that any person is engaging in trust business without being certified pursuant to the
Trust Company Act, the trust company or person investigated shall pay to the director
an investigation fee at the rate of one hundred fifty dollars ($150) per day or fraction of a
day for each authorized representative engaged in the investigation.

History: 1953 Comp., § 48-24-10, enacted by Laws 1973, ch. 191, § 10; 1991, ch. 250,
8 6; 2013, ch. 88, § 4; 2013, ch. 97, § 4; 2018, ch. 64, § 9.

ANNOTATIONS

The 2018 amendment, effective July 1, 2018, provided additional power and authority
to the director of the financial institutions division to protect the security of assets and
trust accounts and to protect persons utilizing trust services, clarified existing powers of
the director, and provided for investigation fees to be assessed against any trust
company that is found to be conducting business in violation of relevant rules or New
Mexico law; added new subsection designations "A." and "B."; in Subsection A, after
"reduced or impaired below", deleted "five hundred thousand dollars ($500,000)" and
added "the minimum capital requirements set forth in Section 58-9-6 NMSA 1978", after
"nonprofit corporations”, deleted "or the affairs of the company are in an unsound
condition”, and after "make good any deficit", deleted "or to remedy the unsafe
conditions of its affairs"; in Subsection B, after "has not been made good", deleted "and
the unsafe condition remedied"; and added Subsections C through E.



The 2013 amendment, effective July 1, 2017, increased the minimum required paid-up
capital; and in the first sentence, after "impaired below", deleted "one hundred fifty
thousand dollars ($150,000)" and added "five hundred thousand dollars ($500,000)".

The 1991 amendment, effective June 14, 1991, substituted "director of the financial
institutions division" for "commissioner" near the beginning and "director" for
"commissioner” in two places; inserted "except for nonprofit corporations” in the first
sentence; and made minor stylistic changes throughout the section.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 763.

Power of receiver or liquidating officer of insolvent bank or trust company to borrow, and
pledge assets, and power of court to authorize him to do so, 82 A.L.R. 1228, 91 A.L.R.
1119.

9 C.J.S. Banks and Banking § 629.

58-9-11. Discontinuing business; reorganization; continuing
jurisdiction.

A. Whenever any corporation desires to discontinue doing a trust business and
surrenders its certificate or if its certificate is suspended or revoked, the company shall
continue to be subject to the Trust Company Act for so long as it acts as a fiduciary with
respect to any trust business previously undertaken.

B. A trust company seeking to relinquish its certificate by liquidation shall file an
application for dissolution with the director. The application shall include a
comprehensive plan for dissolution setting forth the proposed disposition of all assets
and liabilities in reasonable detail to effect a liquidation. The plan of dissolution shall
provide for the discharge or assumption of all the trust company's known and unknown
claims and liabilities and for the transfer of all its responsibilities as a trustee to a
successor trustee or trustees. Additionally, the application for dissolution shall include
other evidence, certifications, affidavits, documents or information as the director may
require demonstrating how assets and liabilities will be disposed of, the timetable for
effecting disposition of the assets and liabilities and the trust company's proposal for
addressing any claims that are asserted after the dissolution has been completed. The
director shall examine the application for completeness and compliance with the
requirements of this section, the business entity laws applicable to the required type of
dissolution and applicable rules. The director may conduct a special examination of the
trust company for purposes of evaluating the application.

C. A trust company seeking to reorganize, including any change in ownership of the
corporation of ten percent or greater, shall file an application for reorganization with the
director. The application shall include a comprehensive plan for reorganization setting
forth the proposed disposition of all assets and liabilities in reasonable detail to effect a
reorganization. The plan of reorganization shall provide for the assumption of all the



trust company's known and unknown claims and liabilities and for the transfer of all its
responsibilities as a trustee to a successor trustee or trustees. Additionally, the
application for reorganization shall include other evidence, certifications, affidavits,
documents or information as the director may require demonstrating how assets and
liabilities will be treated and the trust company's proposal for addressing any claims that
are asserted after the reorganization has been completed. The director shall examine
the application for completeness and compliance with the requirements of this section,
the business entity laws applicable to the required type of reorganization and applicable
rules. The director may conduct a special examination of the trust company for
purposes of evaluating the application.

History: 1953 Comp., 8§ 48-24-11, enacted by Laws 1973, ch. 191, § 11; 2018, ch. 64, 8
10.

ANNOTATIONS

The 2018 amendment, effective July 1, 2018, required any certified trust company
seeking to cease doing business or to seeking to reorganize the trust company to
submit filings with the financial institutions division detailing all aspects of the proposed
shutdown or reorganization, provided that a trust company seeking to cease business
operations or to reorganize shall be subject to a full examination by the financial
institutions division, and made stylistic changes; in the catchline, added
"reorganization”; and added new subsection designation "A.", and added Subsections B
and C.

58-9-12. Penalty for noncompliance.

A. Itis unlawful for any corporation to carry on or conduct a trust company business
or to advertise or hold itself out as being engaged in or doing a trust company business
or to use in connection with its business the words "trust company" or words of similar
import without first having complied with all the provisions of law relating to trust
companies. All officers, directors or trustees of any corporation violating this section are
guilty of a misdemeanor and shall be punished by a fine not to exceed five thousand
dollars ($5,000) or imprisonment in the county jail for a definite term not exceeding one
year or both.

B. Any person refusing or obstructing access to the director to any books, records
or papers, refusing to furnish required information or hindering a full examination of the
books, accounts, papers or finances of a trust company is guilty of a misdemeanor and
shall be punished by a fine not to exceed five thousand dollars ($5,000) or
imprisonment in the county jail for a definite term not exceeding one year or both.

History: 1953 Comp., 8 48-24-12, enacted by Laws 1973, ch. 191, § 12; 2018, ch. 64, 8
11.

ANNOTATIONS



The 2018 amendment, effective July 1, 2018, provided penalties for hindering or
obstructing an examination of any trust company records or papers or for refusing to
furnish required information of a trust company; added subsection designation "A."; in
Subsection A, after "It", deleted "shall be" and added "is", after "violating this section",
deleted "shall be" and added "are", and after "exceeding one year or both", deleted
"such fine and imprisonment"; and added Subsection B.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8 31.
58-9-13. Repealed.

History: 1953 Comp., 8 48-24-13, enacted by Laws 1973, ch. 191, 8§ 13; repealed by
Laws 2018, ch. 64, § 12.

ANNOTATIONS
Repeals. — Laws 2018, ch. 64, § 12 repealed 58-9-13 NMSA 1978, as enacted by
Laws 1973, ch. 191, § 13, relating to effect on existing corporations, effective July 1,

2018. For provisions of former section, see the 2017 NMSA 1978 on
NMOnesource.com.

58-9-14. Appeals.

A. A person aggrieved by a final order of the director may appeal to the district court
pursuant to the provisions of Section 39-3-1.1 NMSA 1978.

B. The commencement of proceedings pursuant to Subsection A of this section
does not, unless specifically ordered by the court, operate as a stay of the director's
order.

History: Laws 2018, ch. 64, 8§ 8.
ANNOTATIONS

Effective dates. — Laws 2018, ch. 64, § 13 made Laws 2018, ch. 64, § 8 effective July
1, 2018.

ARTICLE 10
Savings and Loan Associations

58-10-1. Short title.

This act [58-10-1 to 58-10-51, 58-10-54 to 58-10-76, 58-10-78 to 58-10-81, 58-10-83
to 58-10-94 and 58-10-96 to 58-10-102 NMSA 1978] may be cited as the "Savings and
Loan Act".



History: 1953 Comp., 8§ 48-15-45, enacted by Laws 1967, ch. 61, § 1.

ANNOTATIONS
Compiler's notes. — The Savings and Loan Act was enacted by Laws 1967, ch. 61, 88
1to 101. The act is presently compiled as 58-10-1 to 58-10-51, 58-10-54 to 58-10-76,
58-10-78 to 58-10-81, 58-10-83 to 58-10-94 and 58-10-96 to 58-10-102 NMSA 1978.
Cross references. — For the Corporate Income Tax Act, see 7-2A-1 NMSA 1978.
For disposition of unclaimed property, see Chapter 7, Article 8A NMSA 1978.
For exemption of director of financial institutions division, director of securities division,
and chief of savings and loan bureau from authority of superintendent of regulation and

licensing, see 9-16-11 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — Promissory estoppel of lending
institution based on promise to lend money, 18 A.L.R.5th 307.

Exclusion from debtor status of banks and the like by § 109(b)(2) of Bankruptcy Code
(11 USCS § 109(b)(2)), 87 A.L.R. Fed. 282.

58-10-2. Definitions.
As used in the Savings and Loan Act:

A. "association" means a savings association or savings and loan association or
building and loan association subject to the provisions of the Savings and Loan Act;

B. "dividends or interest on savings accounts" means that part of the income of an
association that is declared payable on savings accounts from time to time by the board
of directors and is the cost of savings-money to the association;

C. "federal association” means a savings and loan association incorporated
pursuant to the Home Owners Loan Act of 1933, as amended, whose principal business
office is located within this state;

D. "loss reserves" means the aggregate amount of the reserves allocated by an
association for the sole purpose of absorbing losses;

E. "member” means a person holding a savings account in an association, or
borrowing from, assuming or obligated upon a loan in which an association has an
interest or owning property that secures a loan in which an association has an interest;

F. "savings account” means that part of the savings liability of an association that is
credited to a member by reason of the placement of funds in the association;



G. "savings and loan association” means an association whose primary purpose is
to promote thrift and home financing and whose principal activity is the lending to its
members of money accumulated in savings accounts of its members;

H. "savings liability" means the aggregate amount of the withdrawal value of the
savings accounts of the members of an association at any particular time as shown by
the books of the association;

|. "service corporation" means an organization, substantially all the activities of
which consist of originating, purchasing, selling and servicing loans upon real estate
and participating interests therein, or clerical, bookkeeping, accounting, statistical or
similar functions performed primarily for financial institutions, plus such other activities
as the supervisor may approve;

J. "state corporation commission" means the secretary of state;

K. "supervisor" means the chief of the savings and loan bureau appointed by and
acting under supervision of the director of the financial institutions division of the
regulation and licensing department or the director of the financial institutions division if
the position is vacant;

L. "surplus" means the aggregate amount of the undistributed earnings of an
association held as undivided profits or unallocated reserves for general corporate
purposes and any paid-in surplus held by an association;

M. "withdrawal value of a savings account” means the credit balance of a savings
account at any particular time as shown by the books of the association; and

N. "net worth" means the sum of all reserve accounts, undivided profits, surplus,
capital stock and any other notwithdrawable accounts.

History: 1953 Comp., 8 48-15-46, enacted by Laws 1967, ch. 61, § 2; 1977, ch. 245, §
36; 2013, ch. 75, § 17.

ANNOTATIONS
Cross references. — For the financial institutions division, see 9-16-4 NMSA 1978.
For the federal Home Owners Loan Act of 1933, see 12 U.S.C. § 1461 et seq.
The 2013 amendment, effective July 1, 2013, defined "state corporation commission"
to mean the secretary of state; added Subsection J; and in Subsection K, after "division

of the", deleted "commerce and industry" and added "regulation and licensing".

Special reserves included in net worth. — The special reserves provided for in
Section 58-10-28 NMSA 1978 are to be included in the net worth of a savings and loan



association. 1968 Op. Att'y Gen. No. 68-56 (overruled by 1982 Op. Att'y Gen. No. 82-
19).

Special reserves. — Net worth of a savings and loan association as defined by Section
58-10-2 NMSA 1978 does not include special reserves established pursuant to Section
58-10-28 NMSA 1978, 1982 Op. Att'y Gen. No.82-19.

Net worth does not include outstanding capital debentures or notes. — In the

Savings and Loan Act, outstanding capital debentures or notes may not be included in
the definition of the net worth of an association. 1975 Op. Att'y Gen. No. 75-53.

58-10-3. Application for charter.

A. Application for a charter for an association may be made by five or more citizens
of this state by filing with the supervisor an application consisting of:

(1)  four copies of the articles of incorporation for the proposed association
stating:

(a) the name of the association;

(b) the site of the principal office; and

(c) the names and addresses of the initial directors;
(2) astatement as to:

(a) the amount, if any, of permanent reserve fund stock which has been
subscribed and paid for at the time of filing;

(b) the names and addresses of such subscribers and the amount subscribed
by each;

(c) the amount of savings liability, if any, with which the association will
commence business; and

(d) the amount of paid-in surplus expense with which the association will
commence business;

3) four copies of the bylaws under which the association proposes to
operate; and

(4)  statements, exhibits, maps and other data sufficiently detailed and
comprehensive to enable the supervisor to pass upon the matters set forth in the
Savings and Loan Act, and such other information in regard to the proposed association
and its operation as may be required by regulations of the supervisor.



B. The articles of incorporation and all statements of fact filed with the supervisor in
connection with the application for charter shall be subscribed and sworn to under oath
or affirmation.

C. A fee of two thousand five hundred dollars ($2,500) shall be paid to the
supervisor for filing the application and investigation of each association to be organized
under the Savings and Loan Act.

History: 1953 Comp., § 48-15-47, enacted by Laws 1967, ch. 61, § 3; 1973, ch. 189, §
1.

ANNOTATIONS
Compiler's notes. — For meaning of "supervisor", see 58-10-2J NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 7.

9 C.J.S. Banks and Banking 88 631, 633; 12 C.J.S. Building and Loan Associations §
22.

58-10-4. Permanent capital stock.

A. The charter of an association may provide for the issuance of permanent capital
stock. Except as provided in the Savings and Loan Act, no other form or type of stock or
shares shall be issued by an association. When issued, permanent capital stock shall
not be retired or withdrawn, except as provided in the Savings and Loan Act, until after
all liabilities of the association have been satisfied in full, including the withdrawal value
of all savings accounts. Such stock must be fully paid for in cash in advance of
issuance, and the association shall not make any loans against the shares of such
stock. The shares may have a par value of not less than one dollar ($1.00) nor more
than one hundred dollars ($100) each.

B. At the time of commencing business, an association authorized to issue
permanent capital stock shall have issued and outstanding an amount thereof equal in
par value to the following minimum amounts, based on the total population of the area
in which its principal office is to be located:

Population of Area Minimum Stock Required
Below 10,000 $ 75,000
10,001 to 25,000 100,000
25,001 to 50,000 200,000
50,001 to 100,000 250,000
100,001 to 200,000 350,000

200,001 to 350,000 425,000



Over 350,000 500,000

C. Any association may retire permanent capital stock in whole or part, and any
association may provide for the issuance of such stock, upon being authorized to do so
by a majority vote of the members entitled to vote at any annual meeting of its members
or at any special meeting of its members called for the purpose. The basis of such
retirement or issuance shall first be approved by the supervisor, who shall satisfy
himself that all provisions of the Savings and Loan Act have been complied with and
written consent to such retirement by the agency insuring the accounts of the
association has been filed with the supervisor.

D. The provisions of this section are not retroactive with respect to associations
established or approved by the director of the financial institutions division prior to the
effective date of the Savings and Loan Act.

History: 1953 Comp., 8§ 48-15-48, enacted by Laws 1967, ch. 61, 8§ 4; 1977, ch. 245, §
37.

ANNOTATIONS
Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, § 101 made the Savings and Loan Act effective
July 1, 1967.

Permanent capital stock includes only permanent stock or similar certificates
which represent investments of nonwithdrawable or permanent capital in an association.
1975 Op. Att'y Gen. No. 75-77.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 49 to 52, 63,
65.

Validity of restrictions on alienation of stock, 61 A.L.R.2d 1318.

Validity, construction and effect of statutory provisions concerning capital requisites of
state incorporation of bank, 79 A.L.R.3d 1190.

9 C.J.S. Banks and Banking § 240.

58-10-5. Stock requirements for proposed permanent capital stock
associations.

As a prerequisite to approval of an application for charter for an association with
authority to issue permanent capital stock, the incorporators shall have subscribed and
paid for in cash to the credit of the proposed association an aggregate amount of
permanent capital stock as specified in Section 4 [58-10-4 NMSA 1978] of the Savings



and Loan Act. The stock shall be issued within thirty days from the date of incorporation,
or from the date of approval of insurance of withdrawable accounts, whichever occurs
later.

History: 1953 Comp., 8§ 48-15-49, enacted by Laws 1967, ch. 61, 8§ 5.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 36 to 40.

9 C.J.S. Banks and Banking § 54; 12 C.J.S. Building and Loan Associations § 6.

58-10-6. Paid-in surplus and operating fund requirements for
proposed permanent capital stock associations.

A. As a prerequisite to approval of an application for charter for an association with
authority to issue permanent capital stock, the supervisor shall require that a paid-in
operating fund, which may be used in lieu of earnings to pay organization and operating
expenses, be paid to the association in cash in the following amounts, based on the
total population of the area in which its principal office is to be located:

Population of Area Paid-in Surplus Paid-in Operating Fund
Below 10,000 $50,000 $25,000
10,001 to 25,000 50,000 50,000
25,001 to 50,000 50,000 50,000
50,001 to 100,000 75,000 75,000
100,001 to 200,000 75,000 75,000
200,001 to 350,000 100,000 75,000
Over 350,000 125,000 75,000

B. If the application is not approved, or if the proposed association does not
proceed to do business, the stock subscriptions for permanent capital stock, paid-in
surplus and paid-in operating fund shall be returned pro rata to the subscribers, less any
lawful expenditures.

C. The provisions of this section are not retroactive with respect to associations
established or approved by the director of the financial institutions division prior to the
effective date of the Savings and Loan Act.

History: 1953 Comp., 8 48-15-50, enacted by Laws 1967, ch. 61, § 6; 1977, ch. 245, §
38.

ANNOTATIONS



Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, § 101 made the Savings and Loan Act effective
July 1, 1967.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 40.

9 C.J.S. Banks and Banking 8§ 629; 12 C.J.S. Building and Loan Associations § 6.

58-10-7. Savings account requirements for proposed permanent
capital stock associations.

A. As a prerequisite to approval of an application for charter for an association with
authority to issue permanent capital stock, the incorporators must show to the
satisfaction of the supervisor subscribed and pledged savings accounts in the following
aggregate amounts, based on the total population of the area in which the principal
office of the association is to be located:

Population of Area Minimum Paid-in Savings Accounts
Below 10,000 $225,000
10,001 to 25,000 300,000
25,001 to 50,000 375,000
50,001 to 100,000 400,000
100,001 to 200,000 450,000
200,001 to 350,000 525,000
Over 350,000 600,000

B. The population of the area shall be determined by the supervisor.

C. The provisions of this section are not retroactive with respect to associations
established or approved by the director of the financial institutions division prior to the
effective date of the Savings and Loan Act.

History: 1953 Comp., 8 48-15-51, enacted by Laws 1967, ch. 61, 8 7; 1977, ch. 245, §
39.

ANNOTATIONS
Cross references. — For meaning of "supervisor"”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, 8 101 made the Savings and Loan Act effective
July 1, 1967.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8 456.



9 C.J.S. Banks and Banking § 603.

58-10-8. Savings account requirements for proposed associations
without permanent capital stock.

A. As a prerequisite to approval of an application for charter for an association
without permanent capital stock, the incorporators must show to the satisfaction of the
supervisor subscribed and pledged savings accounts in the following aggregate
amounts, based on the total population of the area in which the principal office of the
association is to be located:

Population of Area Minimum Paid-in Savings Account
Below 10,000 $300,000
10,001 to 25,000 400,000
25,001 to 50,000 500,000
50,001 to 100,000 550,000
100,001 to 200,000 600,000
200,001 to 350,000 700,000
Over 350,000 800,000

B. The provisions of this section are not retroactive with respect to associations
established or approved by the director of the financial institutions division prior to the
effective date of the Savings and Loan Act.

History: 1953 Comp., 8 48-15-52, enacted by Laws 1967, ch. 61, 8§ 8; 1977, ch. 245, §
40.

ANNOTATIONS
Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, 8 101 made the Savings and Loan Act effective
July 1, 1967.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 456.

9 C.J.S. Banks and Banking § 23.

58-10-9. Expense fund requirements for proposed associations
without permanent capital stock.

A. As a prerequisite to approval of an application for charter for an association
without permanent capital stock, the incorporators must show to the satisfaction of the
supervisor that an expense fund has been subscribed and pledged to the credit of the



proposed association equal to not less than the following amounts, based on the total
population of the area in which the principal office of the association is to be located:

Population of Area Minimum Paid-in Expense fund
Below 10,000 $ 75,000
10,001 to 25,000 100,000
25,001 to 50,000 125,000
50,001 to 100,000 137,500
100,001 to 200,000 150,000
200,001 to 350,000 175,000
Over 350,000 200,000

B. The expense fund shall be used to pay the expenses of organizing the
association, its operating expenses and any dividends declared and paid or credited to
its savings account holders until such time as its earnings are sufficient to pay them.
The amounts contributed to the expense fund are not a liability of the association except
as provided in the Savings and Loan Act. The contributions may be repaid pro rata to
the contributors from the net earnings of the association after provision for required loss
reserve allocations and payment or credit of dividends declared on savings accounts. In
case of the liquidation of an association before contributions to the expense fund have
been repaid, any contributions to the expense fund remaining unexpended after
payment of the expenses of liquidation, all creditors and the withdrawal value of all
savings accounts, shall be paid to the contributors pro rata. The books of the
association shall reflect the expense fund. Contributors to the expense fund shall be
paid dividends on the amounts paid in by them and for this purpose the contributions
shall in all respects be considered as savings accounts of the association.

C. The provisions of this section are not retroactive with respect to associations
established or approved by the director of the financial institutions division prior to the
effective date of the Savings and Loan Act.

History: 1953 Comp., 8 48-15-53, enacted by Laws 1967, ch. 61, 8 9; 1977, ch. 245, §
41.

ANNOTATIONS
Cross references. — For meaning of "supervisor"”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, 8 101 made the Savings and Loan Act effective
July 1, 1967.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 40.

9 C.J.S. Banks and Banking 8§ 629.



58-10-10. Capital debentures or notes.

A. With approval of the supervisor and of the stockholders owning two-thirds of the
issued and outstanding shares of the association entitled to vote, a permanent capital
stock association may issue and sell its capital debentures or notes. With approval of
the supervisor and of a majority of its members entitled to vote, an association without
permanent capital stock may issue and sell its capital debentures or notes. The principal
amount of any capital debentures or notes outstanding at any time shall not exceed
seventy-five percent of an association's net worth.

B. Capital debentures or notes issued by a permanent capital stock association may
be converted into shares of stock in accordance with the provisions of the debentures or
notes and under any terms or conditions prescribed by, or approved by, the supervisor.
Convertible debentures or notes may be issued without offering them to existing
stockholders or members of the association if so provided in the articles of incorporation
of the association at the time of its organization or by later amendment.

C. Capital debentures or notes are an unsecured indebtedness of the association
and are subordinate to the claims of depositors and all other creditors of the
association, regardless of whether the claims of the depositors or other creditors arose
before or after the issuance of the capital debentures or notes. In the event of liquidation
of the association, all depositors and other creditors of the association shall be paid in
full before any payment is made of principal or interest on the outstanding capital
debentures or notes. After payment to depositors and creditors, capital debentures or
notes shall be paid pro rata regardless of the date of their issuance. No payment of the
principal of outstanding capital debentures or notes shall be made unless, after the
payment, the aggregate of the net worth and capital debentures or notes then
outstanding is equal to the aggregate of the foregoing items immediately after the
original issue of the capital debentures or notes.

D. The amounts of outstanding capital debentures or notes legally issued by any
association shall be treated as capital for the purpose of computing reserve
requirements, but for the purpose of computing the ad valorem tax, the capital
debentures or notes shall be treated as an indebtedness and not as capital.

E. Every state-chartered association having capital debentures or notes outstanding
shall accumulate and maintain from its earnings a reserve fund for the retirement of the
capital debentures or notes. Amounts to be transferred to the reserve fund at each
dividend or interest payment date shall be equal to the total principal amount of capital
debentures or notes issued, divided by the number of dividend or interest payment
periods anticipated during the period of time the debentures or notes are to be
outstanding.

History: 1953 Comp., 8 48-15-54, enacted by Laws 1967, ch. 61, § 10.

ANNOTATIONS



Compiler's notes. — The ad valorem tax referred to in this section was apparently that
imposed by Laws 1965, ch. 167, 88 1 to 4, compiled as 48-15-13.1 to 48-15-13.4, 1953
Comp. These sections were repealed by Laws 1969, ch. 151, § 11. For corporate
income tax provisions, see 7-2A-1 NMSA 1978 et seq.

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, § 101 made the Savings and Loan Act effective
July 1, 1967.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 321.

9 C.J.S. Banks and Banking § 236; 12 C.J.S. Building and Loan Associations § 55.

58-10-11. Hearings on charter application.

When a proper application for a charter has been filed, the supervisor shall set a
date for a public hearing on the application. At least thirty days before the date set for
the hearing, he shall give written notice to all associations and federal associations
within a radius of one hundred miles of the proposed principal office of the association,
within this state, and to the federal home loan bank of Little Rock, or its successor.

History: 1953 Comp., § 48-15-55, enacted by Laws 1967, ch. 61, § 11.
ANNOTATIONS
Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, § 101 made the Savings and Loan Act effective
July 1, 1967.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 8 33.

58-10-12. Approval of application for charter.

A. The supervisor shall not approve any charter application unless he affirmatively
finds from the data furnished with the application, the evidence adduced at the public
hearing and his official records that:

(1) where applicable, the prerequisites set forth in Sections 3 through 9 [58-
10-3 to 58-10-9 NMSA 1978] of the Savings and Loan Act have been complied with and
that the articles of incorporation comply with all other provisions of the Savings and
Loan Act;

(2)  the character, responsibility and general fitness of the persons named in
the articles of incorporation and the proposed board of directors command confidence



and warrant belief that the business of the proposed association will be honestly and
efficiently conducted in accordance with the intent and purpose of the Savings and Loan
Act and that the proposed association will have qualified full-time management;

(3) there is a public need for the proposed association and the volume of
business in the area in which the proposed association will conduct its business
indicates profitable operation;

(4)  the operation of the proposed association will not unduly harm any
existing association; and

(5) the association has applied for insurance of accounts with the federal
savings and loan insurance corporation, an agency of this state or another federal
agency established for the purpose of insuring savings accounts in associations or with
any other insurer approved by the supervisor and meeting the qualifications prescribed
in this paragraph. No association subject to the provisions of the Savings and Loan Act
shall obtain insurance of accounts from, or represent in any way that its accounts are
insured by, any insurer other than the federal savings and loan insurance corporation or
other federal agency or a state agency unless the supervisor, upon application to him by
the association and after reasonable notice and public hearing by the supervisor, issues
his certificate approving the application after determining that:

(a) the contract of insurance contemplated is written upon substantially the
same basis as to form, amount, coverage, maturity, voluntary and involuntary
termination and other provisions as the insurance contract provided by the federal
savings and loan insurance corporation, and complies with any further requirements for
protection the supervisor deems reasonably necessary; and

(b) the contract is underwritten by an insurer having a net worth reasonably
commensurate with the risks underwritten, but not less than twenty-five million dollars
($25,000,000), which is licensed in this state and authorized to do business in this state,
and which is admitted and authorized by law to write such insurance in all of the states
of the United States.

The requirements of this paragraph apply to all revisions or modifications of such
contracts of insurance. Associations and foreign associations insured as provided in this
paragraph may make representations as to insurance of savings accounts, but all
representations shall set forth the name of the insurer. Except for banks, no association
or foreign association or other person shall advertise or represent or accept or offer to
accept any savings accounts in this state as insured or guaranteed accounts, or as the
savings accounts of an insured or guaranteed institution, unless they are insured as
provided in this paragraph. Any person who violates any provision of this paragraph is
guilty of a misdemeanor and shall be punished by a fine not to exceed ten thousand
dollars ($10,000). Each day of any violation is a separate offense, and shall be enjoined
upon application to the district court by the attorney general, the supervisor, the district
attorney or by any association in this state. The requirements of this paragraph are in



the exercise of the police power of this state and are enacted to protect the people of
the state from misrepresentation, misunderstanding and from loss.

B. If the supervisor so finds, he shall state his findings in writing, endorse his
approval on the articles of incorporation, issue under his official seal a certificate of
authority for the association to transact business, deliver copies of the approved articles
of incorporation and bylaws to the incorporators and to the state corporation
commission [public regulation commission] and retain a copy as a permanent file of his
office. Upon acceptance and approval by the state corporation commission [public
regulation commission] of the articles of incorporation, the proposed association is a
corporate body with perpetual existence unless terminated by law, and it may exercise
the powers of an association as set forth in the Savings and Loan Act. Before actually
transacting any savings and loan business, the association shall file with the supervisor
satisfactory proof that insurance of accounts has been obtained.

History: 1953 Comp., 8§ 48-15-56, enacted by Laws 1967, ch. 61, § 12.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, § 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Charter authorizes operation only of described institution. — When a charter is
actually issued, it has been held to constitute authority to operate only that institution
which it describes. 1981 Op. Att'y Gen. No. 81-22.

Subsequent purchaser cannot engage in savings and loan business when
association liquidated. — When the assets of a savings and loan association are
liquidated by a receiver pursuant to an order of the court, the association is terminated
and its "charter” or authority to transact business is terminated as well. Therefore, no
"charter" or valid franchise remains entitling a subsequent purchaser to engage in the
savings and loan business. 1981 Op. Att'y Gen. No. 81-22.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8 7.
9 C.J.S. Banks and Banking § 33.
58-10-13. Refusal of charter application; appeal.

A. Whenever the supervisor is unable to make the findings required by Section 58-
10-12 NMSA 1978, he shall serve upon each party of record and his attorney, if any, a



written copy of his decision denying the application by certified mail to the party's
address of record. All parties shall be deemed to have been served on the tenth day
following the mailing. The decision shall include:

(1) findings of fact made by the supervisor;

(2)  conclusions of law reached by the supervisor; and

(3) the decision of the supervisor based upon the findings of fact and
conclusions of law.

B. Any party aggrieved by the decision of the supervisor may appeal the decision to
the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978.

History: 1953 Comp., 8§ 48-15-57, enacted by Laws 1967, ch. 61, § 13; 1998, ch. 55, §
53; 1999, ch. 265, § 56.

ANNOTATIONS
Cross references. — For service of summons, see Rule 1-004 NMRA.

For procedures governing administrative appeals to the district court, see Rule 1-074
NMRA.

For meaning of "supervisor”, see 58-10-2J NMSA 1978.

For scope of review of the district court, see Zamora v. Village of Ruidoso Downs, 120
N.M. 778, 907 P.2d 182 (1995).

The 1999 amendment, effective July 1, 1999, substituted "Section 39-3-1.1" for
"Section 12-8A-1" in Subsection B.

The 1998 amendment, effective September 1, 1998, in Subsection A, substituted "58-
10-12 NMSA 1978" for "12 of the Savings and Loan Act"; rewrote Subsection B; and
deleted Subsection C.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 7.

9 C.J.S. Banks and Banking § 33.

58-10-14. Forfeiture of charter for failure to commence business.

Any association whose charter has been approved under the Savings and Loan Act
shall commence business within six months after satisfactory proof has been filed with
the supervisor showing that insurance of accounts has been obtained. If an association
has not commenced business within this time, the incorporators may request a hearing



before the supervisor, and, if good cause is shown for the failure, the supervisor may

grant a reasonable extension of the time for commencing business to give the

association an opportunity to overcome the cause for the delay in commencing

business. Failure to commence business as required in this section constitutes grounds

for forfeiture of the association's charter.

History: 1953 Comp., 8§ 48-15-58, enacted by Laws 1967, ch. 61, § 14.
ANNOTATIONS

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 826, 829, 830.

9 C.J.S. Banks and Banking § 166 et seq.
58-10-15. Amendment of charter and bylaws.

Any association may, by resolution adopted by a majority vote of its members or
stockholders present or represented by proxy and entitled to vote at any annual meeting
or any special meeting called for the purpose, amend its charter or bylaws in any
manner not inconsistent with the provisions of the Savings and Loan Act. Before the
amendments become effective, they shall be filed with, and approved by, the
supervisor. A copy of any amendments to the charter shall be filed with the state
corporation commission [public regulation commission].

History: 1953 Comp., 8 48-15-59, enacted by Laws 1967, ch. 61, § 15.
ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

Laws 1998, ch. 108, 8§ 80 provided that references to the state corporation commission
be construed as references to the public regulation commission.

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§ 26.

9 C.J.S. Banks and Banking § 627; 12 C.J.S. Building and Loan Associations § 7.

58-10-16. Corporate name; exclusive use.

A. The name of every association incorporated after the effective date of the
Savings and Loan Act shall include either the words "savings association," "savings and



loan association” or "building and loan association.” These words shall be preceded by
an appropriate descriptive word or words approved by the supervisor. An ordinal
number shall not be used as a single descriptive word preceding the required words
unless the required words are followed by the name of the municipality or county in
which the association has its principal office.

B. No certificate of incorporation of a proposed association having the same name
as any other association authorized to do business in this state under the Savings and
Loan Act, or a name so nearly resembling it as to be calculated to deceive, shall be
issued by the supervisor except to an association formed by the reincorporation,
reorganization or consolidation of other associations, or upon the sale of the property or
franchise of an association.

C. No person, firm, company, fiduciary, partnership or corporation, either domestic
or foreign, unless authorized to do business in this state under the provisions of the
Savings and Loan Act, shall do business under any name or title which indicates or
reasonably implies that the business is the character or kind of business carried on or
transacted by an association, or which is calculated to lead any person to believe that
the business is that of an association. Upon application by the supervisor or by any
association, the district court shall enjoin any such entity from violating or continuing to
violate any provision of this section.

History: 1953 Comp., § 48-15-60, enacted by Laws 1967, ch. 61, § 16.
ANNOTATIONS
Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, § 101 made the Savings and Loan Act effective
July 1, 1967.

Subsection B impliedly authorizes sale of branch offices without hearing. — The
legislature, by use of the words "sale of the property or franchise of an association,"
authorized, by implication, the sale or transfer of a branch office between savings and
loan associations without holding a hearing prior to issuance of banking department's
(now financial institutions division of the commerce and industry department) order
approving such sale or transfer. Equitable Bldg. & Loan Ass'n v. Davidson, 1973-
NMSC-100, 85 N.M. 621, 515 P.2d 140.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §§8 7, 25.

9 C.J.S. Banks and Banking § 42; 12 C.J.S. Building and Loan Associations § 6.

58-10-17. Branch offices.



A. Any association authorized to transact business in this state may conduct a
branch or branches with the powers and limitations provided in the Savings and Loan
Act. The association shall first file an application with the supervisor, accompanied by
an investigation fee of five hundred dollars ($500). The supervisor shall conduct a
hearing on the application after giving the same notice as provided for in Section 58-10-
11 NMSA 1978. Opportunity shall be offered any interested person to present evidence
and argument. After hearing, the supervisor shall, in his discretion, grant or deny the
application in writing. In exercising his discretion, the supervisor shall take into account,
but not by way of limitation, such factors as the financial history and conditions of the
applicant association, the adequacy of its capital structure, its future earning prospects
and the general character of its management. Approval shall not be given until he is
satisfied that:

(1)  establishment of the branch will meet the needs and promote the
convenience and advantage of the community in which the business of the branch is to
be conducted; and

(2)  the probable volume of business and reasonable public demand in the
community are sufficient to assure and maintain the solvency of the branch and of the
existing association or associations in the community.

B. Branches of a parent association authorized under the Savings and Loan Act
shall be opened for business within six months after the authorization has been issued
or extended by the supervisor, or the authorization is void. Branches shall be operated
as branches of, and under the name of, the parent association, and be under the control
and discretion of the board of directors and executive officers of the parent association.

C. Except as provided in Subsection D of this section, branches of a parent
association authorized under the Savings and Loan Act may do business the same as
the parent association but branches must be located within a radius of one hundred
statute air miles from the principal office of the parent association within the state of
New Mexico. The provisions of this subsection are not retroactive with respect to
branches established or approved by the director of the financial institutions division
prior to the effective date of the Savings and Loan Act.

D. Notwithstanding the provisions of Subsection C of this section, upon the United
States or any agency thereof changing the restrictions on branch offices of federally
chartered savings and loan associations which have their principal office in the state,
the director of the financial institutions division of the commerce and industry
department [regulation and licensing department] may promulgate regulations
embodying restrictions for state-chartered savings and loan associations, which
restrictions are substantially similar to those then applying to federally chartered savings
and loan associations.

E. As used in this section, "branch" includes any additional house, office or place of
business at which deposits are received and money lent except where the additional



house, office or place of business is connected with the main association business
premises by underground or overhead passageways, in which case it shall not be
considered as a branch.

History: 1953 Comp., 8 48-15-61, enacted by Laws 1967, ch. 61, 8 17; 1973, ch. 189, §
2; 1977, ch. 38, 8 1; 1977, ch. 245, § 42; 1977, ch. 329, § 1; 1978, ch. 8, § 1; 1979, ch.
198, 8§ 1.

ANNOTATIONS

Bracketed material. — The bracketed material was inserted by the compiler and is not
part of the law.

See 58-1-32 NMSA 1978 and notes thereto.
Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Effective dates. — Laws 1967, ch. 61, 8§ 101 made the Savings and Loan Act effective
July 1, 1967.

Hearing requirement does not apply to transfer of existing branches. —
Subsection A applies only to an application for a new branch and the purpose of the
hearing requirements is to have evidence presented that the factors and standards
described in the statute can or cannot be met. Therefore, the hearing requirement of
Subsection A does not apply to the transfer of existing branches from one savings and
loan association to another. Equitable Bldg. & Loan Ass'n v. Davidson, 1973-NMSC-
100, 85 N.M. 621, 515 P.2d 140.

"Grandfather clause" branch offices transferred without meeting section's
requirements. — Branch offices established under the "grandfather clause" of former
Subsection D (present Subsection C) can be transferred without the requirement of
notice and hearing, and without meeting the required conditions necessary for the
establishment of a new branch office. Equitable Bldg. & Loan Ass'n v. Davidson, 1973-
NMSC-100, 85 N.M. 621, 515 P.2d 140.

Assertion of undue competitive injury by proposed branch gives standing. — To
attain standing in a suit arguing the unlawfulness of governmental action, the
complainant must allege that he is injured in fact or is imminently threatened with injury,
economically or otherwise. Appellants had standing to seek review of the supervisor's
order as associations "aggrieved and directly affected" by it where they asserted they
would suffer from undue competitive injury if another branch was permitted in Santa Fe,
and that another branch would not be to the advantage of the community; the protection
of these interests is explicitly recognized in Subsection A. De Vargas Sav. & Loan Ass'n
v. Campbell, 1975-NMSC-026, 87 N.M. 469, 535 P.2d 1320.



Purchase of one association's assets by another permitted. — A New Mexico state
chartered savings and loan association may purchase the assets, which include branch
offices located more than 100 miles from the purchasing association's principal office,
and assume the liabilities, of another state chartered savings and loan association.
1982 Op. Att'y Gen. No. 82-13.

Mileage limitation may not apply to federally insured associations. — Assuming
that its application is satisfactory in all other respects and that the criterion prescribed by
Subsections A and C (since deleted) of this section are satisfied, a state chartered
savings and loan association, whose accounts are insured by the federal savings and
loan insurance corporation, which is a member of the federal home loan bank and which
maintains its principal office in Las Cruces, New Mexico, can establish and maintain a
branch office in Truth or Consequences, New Mexico (a distance of approximately 62
miles) since the limitation imposed by this section is controlled by 58-10-50 NMSA
1978, which gives broader rights to an applicant insured by the federal savings and loan
insurance corporation. 1971 Op. Att'y Gen. No. 71-77 (opinion rendered under prior
version of present Subsection C, former Subsection D, which provided for a maximum
distance of 50 miles). See also 1972 Op. Att'y Gen. No. 72-68.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8 324 to 329.

9 C.J.S. Banks and Banking 88 45, 46.

58-10-18. Change of office.

When approval for a change of any office is applied for, the supervisor shall approve
or disapprove the application at his discretion. The supervisor shall give any person who
might be affected an opportunity to be heard on the action proposed to be taken for
which approval is sought.

History: 1953 Comp., 8§ 48-15-62, enacted by Laws 1967, ch. 61, § 18.
ANNOTATIONS
Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 17.

9 C.J.S. Banks and Banking § 605.

58-10-19. Board of directors.

A. The business of an association shall be directed by a board of directors,
consisting of not less than five nor more than twenty-one persons elected by a majority
vote at each annual meeting of the members or stockholders present or represented by
proxy. At least three-fourths of the directors shall be citizens of the United States, two-



thirds shall be residents of this state and a majority shall reside within a one hundred
mile radius of the location of the principal place of business. One director shall be
designated chairman by majority vote of the board of directors.

B. The number of directors shall be fixed from time to time within the limits
prescribed in this section by resolution adopted at any annual meeting or any special
meeting called for the purpose.

History: 1953 Comp., 8§ 48-15-63, enacted by Laws 1967, ch. 61, 8§ 19; 1976, ch. 57, 8§
1.

ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 78, 79.

9 C.J.S. Banks and Banking 8§ 604; 12 C.J.S. Building and Loan Associations § 911.

58-10-20. Organizational meeting.

Within thirty days after the corporate existence of an association begins, the initial
board of directors shall hold an organizational meeting and, pursuant to the provisions
of the Savings and Loan Act and the bylaws, shall elect officers and take other
appropriate action in connection with beginning the transaction of business by the
association. Upon good cause being shown, the supervisor may, by order, extend the
time within which the organizational meeting shall be held.

History: 1953 Comp., 8 48-15-64, enacted by Laws 1967, ch. 61, § 20.
ANNOTATIONS

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 20 to 26.

9 C.J.S. Banks and Banking § 98.

58-10-21. Qualification of directors.

The bylaws of an association may prescribe other qualifications for directors, but no
person is eligible for election as a director unless he is the owner in good faith and in his
own right on the books of the association, either in the form of a savings account or
permanent capital stock, or a combination of both, having a value on the books of at
least one thousand dollars ($1,000) which shall not be reduced by withdrawal or pledge
for a loan by the association so long as the person remains a director. Any director who,
after his election as such, ceases to be the owner in his own right of the necessary
qualifying interest, shall cease to be a director, but no action of the board of directors



shall be invalidated through the participation of such director in the action. If a director
becomes ineligible under the terms of this section by reason of the exercise by the
association of the right of redemption of savings accounts, he shall remain validly in
office until the expiration of his term or until he otherwise becomes ineligible, whichever
occurs first. Any vacancy among directors may be filled by a majority vote of the
remaining directors, though less than a quorum, by electing a director to serve until the
next annual meeting of members. In the event of a vacancy on the board of directors
from any cause, the remaining directors have full power to continue direction of the
association until the vacancy is filled.

History: 1953 Comp., 8§ 48-15-65, enacted by Laws 1967, ch. 61, § 21.
ANNOTATIONS

Cross references. — For redemption of savings accounts, see 58-10-64 NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks, 88 78, 79.

9 C.J.S. Banks and Banking 88 99, 104, 105; 12 C.J.S. Building and Loan Associations
§ 14.

58-10-22. Officers.

The officers of an association shall consist of a president, one or more vice
presidents, a secretary and other officers as prescribed by the bylaws. Officers shall be
elected by majority vote of the board of directors.

History: 1953 Comp., 8§ 48-15-66, enacted by Laws 1967, ch. 61, § 22.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8 77 to 79.

9 C.J.S. Banks and Banking 88 97, 98; 12 C.J.S. Building and Loan Associations 8§ 9.

58-10-23. Indemnity bonds of directors, officers and employees.

A. Each association shall maintain an effective blanket indemnity bond with an
adequate corporate surety authorized to do business in this state protecting the
association from loss by or through any fraud, dishonesty, forgery or alteration, larceny,
embezzlement, robbery, burglary, misappropriation or any other dishonest or criminal
action or omission by any officer or employee of the association and any director of the
association when performing the duty of an officer or employee. The coverage shall be
maintained in minimum amounts, computed on a base consisting of the total assets of
the association plus the unpaid balance of loans which it has contracted to service for
others, as follows:



Base Coverage

$15,000 plus $7,500 for each
Not over $300,000 $100,000 or fraction thereof
over $100,000

$45,000 plus $15,000 for each
$300,001 to $1,000,000 $100,000 or fraction thereof
over $400,000

$150,000 plus $30,000 for each
$1,000,001 to $10,000,000 $1,000,000 or fraction thereof
over $2,000,000

$450,000 plus $60,000 for each
$10,000,001 to $30,000,000 $5,000,000 or fraction thereof
over $15,000,000

$705,000 plus $75,000 for each

$30,000,001 to $60,000,000 $10,000,000 or fraction thereof
over $40,000,000
$945,000 plus $90,000 for each
$60,000,001 to $100,000,000 $15,000,000 or fraction thereof

over $70,000,000

$1,230,000 plus $105,000 for each
$100,000,001 and over $25,000,000 or fraction thereof
over $125,000,000

B. No association is required to maintain indemnity bond coverage in an amount
greater than three million dollars ($3,000,000). The coverage may contain provision for
a deductible amount from any loss which, except for the deductible provision, would be
recoverable from the surety, but no deductible amount shall be in excess of five
hundred dollars ($500) for all losses involving the same person in any case where the
base for the coverage is ten million dollars ($10,000,000) or less, or in excess of one
thousand dollars ($1,000) where the base is in excess of ten million dollars
($10,000,000). Associations which employ collection agents who, for any reason, are
not covered by a bond required by this section, shall provide for the bonding of each
unbonded agent in an amount equal to at least twice the average monthly collection of
the agent. Such agents shall be required to make settlement with the association at
least monthly. No bond coverage is required for any agent which is an association
insured by the federal savings and loan insurance corporation.

C. The amounts and form of the bonds and sufficiency of the surety shall be
approved by the board of directors and the supervisor. All bonds shall provide that a
cancellation, either by the surety or the insured, shall not become effective until thirty
days after notice in writing has been received by the supervisor unless the supervisor
approves the cancellation earlier.

D. Every association shall pay on behalf of, or reimburse, an officer, director or
employee for the expenses of defending an action brought on behalf of the association



or the savings account holders, other creditors or borrowers thereof, founded upon any
acts performed or omitted by the person acting as an officer, director or employee if:

(1) the person is adjudicated to be not liable, in which case all reasonable
expenses of litigation shall be paid by the association; or

(2) the person is held to be liable on certain items and not liable on others, in
which case the association shall pay the proportion of the total reasonable expenses of
litigation which the items on which he is held to be not liable bear to all the items
alleged.

If, in the opinion of the association, the person is not liable upon the substantive
issues alleged, the association may compromise and settle the claim or litigation in its
discretion and pay the entire expense, including the compromise settlement, if the
expense is reasonable. Any action taken by the association under this subsection
requires approval by vote of at least two-thirds of the directors of the association, any
interested director taking no part in the vote, or by vote of the members.

History: 1953 Comp., § 48-15-67, enacted by Laws 1967, ch. 61, § 23.
ANNOTATIONS

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 424.

Insurance of bank against larceny and false pretenses, 15 A.L.R.2d 1006.

9 C.J.S. Banks and Banking § 102; 12 C.J.S. Building and Loan Associations § 15.
58-10-24. Meetings; voting.

The annual meeting of the members of each association shall be held each year at
the time fixed in the bylaws of the association. Special meetings may be called as
provided in the bylaws. Members entitled to vote at any meeting of the members are
those who were members of record at the end of the calendar month next preceding the
date of the meeting except those who have ceased to be members. The bylaws of an
association having permanent capital stock may provide that only members who are
holders of the stock are entitled to vote. In the absence of such bylaw, in the
determination of all questions requiring action by the members, each member is entitled
to cast one vote by virtue of his membership, plus an additional vote for each share or
fraction thereof of the permanent capital stock of the association, if any, owned by the
member, plus an additional vote for each one hundred dollars ($100) or fraction thereof
of the withdrawal value of savings accounts, if any, held by the member, but no member
shall cast more than fifty votes based upon the withdrawal value of his savings account.
A loan or a savings account creates a single membership for voting purposes even



though more than one person is obligated on the loan or has an interest in the savings
account. Voting may be in person or by proxy. Every proxy shall be in writing and
signed by the member or his attorney in fact and, when filed with the secretary, unless
otherwise specified in the proxy, continues in force from year to year until a revocation
in writing is delivered to the secretary or until superseded by subsequent proxies. The
bylaws of each association shall specify the quorum requirements and other voting
requirements for conducting business at membership meetings.

History: 1953 Comp., 8§ 48-15-68, enacted by Laws 1967, ch. 61, § 24.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 4.

9 C.J.S. Banks and Banking 8§ 66; 12 C.J.S. Building and Loan Associations § 23.
58-10-25. Access to records.

A. Every member may inspect records of an association which pertain to his loan,
permanent capital stock or savings account. Otherwise, the right of inspection and
examination of the records is limited to the supervisor or his authorized representatives
as provided in the Savings and Loan Act, to persons authorized to act for the
association and to any state or federal instrumentality or agency authorized to inspect or
examine the records of an association. Records pertaining to the accounts and loans of
members shall be kept confidential by the supervisor and his representatives except
where disclosure is compelled by a court of competent jurisdiction, and no member or
other person shall have access to the records or be furnished or possess a partial or
complete list of the members except upon express action and authority of the board of
directors. Records of an association are not admissible as evidence in any proceeding
concerning the validity of any tax assessment or the collection of delinquent taxes,
penalties or interest except where:

(1) the owner of an account is a party to the proceeding, in which case the
records pertaining to the account of the party are admissible; or

(2) the association itself is a party to the proceeding, in which case any record
material to the proceeding is admissible.

B. If any member or members desire to communicate with the other members of the
association with reference to any question pending or to be presented for consideration
at a meeting of the members, the association shall furnish, upon request, a statement of
the approximate number of members of the association at the time of the request and
an estimate of the cost of forwarding the communication. The requesting member or
members shall then submit the communication to the supervisor who, if he finds it to be
appropriate, truthful and in the best interests of the association and all its members,
shall execute a certificate setting out such findings, forward the certificate and the



communication to the association and direct that the communication be prepared and

mailed by the association to the members upon the requesting member's or members'

payment to it of the expenses of preparation and mailing.

History: 1953 Comp., 8§ 48-15-69, enacted by Laws 1967, ch. 61, § 25.
ANNOTATIONS

Cross references. — For requirement of confidentiality by the supervisor, see 58-10-74
NMSA 1978.

For audits and examinations by the supervisor, see 58-10-76, 58-10-77 NMSA 1978.
For meaning of "supervisor”, see 58-10-2J NMSA 1978.
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 67, 68.

Purposes for which stockholder may exercise right to examine corporate books and
records, 15 A.L.R.2d 11.

9 C.J.S. Banks and Banking § 79.

58-10-26. Records.

Every association shall keep correct and complete books of account and minutes of
the meetings of members and directors.

History: 1953 Comp., 8 48-15-70, enacted by Laws 1967, ch. 61, § 26.
ANNOTATIONS
Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.

9 C.J.S. Banks and Banking 8§ 8, 9.

58-10-27. Misdescription of assets.

No association shall, directly or indirectly, by any system of account or any device of
bookkeeping, knowingly enter any of its assets upon its books in the name of any other
person, partnership, association or corporation or under any title or designation that is
not truly descriptive of the assets.

History: 1953 Comp., 8§ 48-15-71, enacted by Laws 1967, ch. 61, § 27.

ANNOTATIONS



Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 232, 237.

9 C.J.S. Banks and Banking 88 288, 290, 292, 301, 302, 303, 305, 306, 313, 336, 341.

58-10-28. Charging off or setting up reserves against bad assets.
After a determination of value, the supervisor may order that assets in the

aggregate, to the extent that the assets exceed appraised value, be charged off, or that

a special reserve or reserves equal to the depreciation in value be set up by transfers

from surplus, undivided profits or reserves.

History: 1953 Comp., 8§ 48-15-72, enacted by Laws 1967, ch. 61, § 28.

ANNOTATIONS

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Special reserves. — Net worth of a savings and loan association as defined by Section

58-10-2 NMSA 1978 does not include special reserves established pursuant to Section

58-10-28 NMSA 1978, 1982 Op. Att'y Gen. N0.82-19.

Special reserves included in net worth. — The special reserves provided for in this

section are to be included in the net worth of a savings and loan association, as net

worth is defined by Section 58-10-2 NMSA 1978. 1968 Op. Att'y Gen. No. 68-56

(overruled by 1982 Op. Att'y Gen. No. 82-19).

Reserves are an appropriation or a segregation of surplus. 1968 Op. Att'y Gen. No.
68-56 (overruled by 1982 Op. Att'y Gen. No. 82-19).

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 88 404, 405, 411.

9 C.J.S. Banks and Banking § 402.
58-10-29. Membership records.

Every association shall maintain membership or stockholder records which show the
name and address of each member, the status of each member as a savings account
holder, a stockholder or an obligor and the date of his membership.

History: 1953 Comp., 8§ 48-15-73, enacted by Laws 1967, ch. 61, § 29.
58-10-30. Financial statement.

Every association shall prepare and publish in January of each year, in a newspaper
of general circulation in the county in which the principal office of the association is



located, a statement of its financial condition in the form prescribed or approved by the
supervisor as of the last business day of December of the preceding year.

History: 1953 Comp., 8§ 48-15-74, enacted by Laws 1967, ch. 61, § 30.
ANNOTATIONS

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 18.

9 C.J.S. Banks and Banking § 737.

58-10-31. Annual reports; other reports.

On or before January 31 each year, every association shall make a written report to
the supervisor, upon a form prescribed and furnished by the supervisor, of its affairs and
operations, including a complete statement of its financial condition along with a
statement of income and expense since its last previous similar report, for the twelve
months ending on the last business day of December of the previous year. The report
shall be signed by the president, vice president or secretary.

History: 1953 Comp., § 48-15-75, enacted by Laws 1967, ch. 61, 8§ 31.
ANNOTATIONS
Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks § 237.

9 C.J.S. Banks and Banking § 27.
58-10-32. Power to borrow.

No association shall borrow more money than an aggregate amount equal to fifty
percent of its withdrawable savings on the date of borrowing, except that the supervisor
may grant immediate authority to exceed this limit for the sole purpose of meeting
withdrawals.

History: 1953 Comp., 8§ 48-15-76, enacted by Laws 1967, ch. 61, § 32.
ANNOTATIONS

Cross references. — For meaning of "supervisor”, see 58-10-2J NMSA 1978.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks 8§88 289, 290.



9 C.J.S. Banks and Banking 8§ 604; 12 C.J.S. Building and Loan Associations § 52.

58-10-33. General corporate powers.

Every association incorporated pursuant to, or operating under, the provisions of the
Savings and Loan Act has all powers authorized by the corporation laws of this state, is
a body corporate and politic, may sue and be sued, may have a common seal which it
may alter at pleasure and has all other powers incident to, or necessary for, the purpose
of properly carrying on its business.

History: 1953 Comp., § 48-15-77, enacted by Laws 1967, ch. 61, § 33.
ANNOTATIONS

Cross references. — For the New Mexico general corporation laws, see Chapter 53
NMSA 1978.

Purchase of one association's assets by another permitted. — A New Mexico state
chartered savings and loan association may purchase the assets, which include branch
offices located more than 100 miles from the purchasing association's principal office,
and assume the liabilities, of another state chartered savings and loan association.
1982 Op. Att'y Gen. No. 82-13.

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. Jur. 2d Banks §8§ 270 to 335.

9 C.J.S. Banks and Banking 88 230, 231; 12 C.J.S. Building and Loan Associations § 6.

58-10-34. Fiscal agent.

Any association may act as fiscal agent of the United States and, when so
designated by the secretary of the treasury, shall perform under regulations he may
require, and may act as agent for any instrumentality of the United States.

History: 1953 Comp., 8 48-15-78, enacted by Laws 1967, ch. 61, § 34.
ANNOTATIONS

Am. Jur. 2d, A.L.R. and C.J.S. references. — 9 C.J.S. Banks and Banking 88 665,
749 et seq.; 12 C.J.S. Building and Loan Associations § 9.

58-10-35. Powers under federal law.

A. Any association insured by the federal savings and loan insurance corporation,
or any federal association, insofar as its charter and applicable state and federal laws,
rules and regulations permit, may, upon application to and approval by the supervisor,
act as trustee or custodian of any trust created or organized in the United States and



forming part of a stock bonus, pension or profit-sharing plan which qualifies or qualified
for specific tax treatment under Section 401(d) or Section 408(a) of the Internal
Revenue Code of 1954, as amended.

B. Any association in relation to any funds held in a fiduciary capacity pursuant to
this section:

(1) shall segregate such funds from its general assets;

(2)  shall keep a separate set of books and records detailing all transactions
involving such funds;

3) may commingle such fund