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An action was brought for compensation for alleged damage to plaintiff's house struck
by automobile driven by one of the defendants. The District Court, Bernalillo County,
Paul Tackett, D.J., rendered a judgment adverse to the plaintiff, and the plaintiff
appealed. The Supreme Court, Carmody, J., held that evidence that the automobile
struck a fireplug and then struck and allegedly damaged the plaintiff's house was
insufficient to establish negligence.
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OPINION

{*8} {1} Plaintiff sought compensation for damages to a house, by reason of the alleged
negligence of one of the defendants in the operation of a motor vehicle.

{2} The trial court ruled in favor of the defendants, and the plaintiff appealed on two
grounds.

{3} One of the claimed errors related to the trial court's finding as to the title to the {*9}
property, and the other attacked the trial court's finding as to failure of proof of damage.




However, neither of these points is dispositive of the appeal, inasmuch as the plaintiff
utterly failed to prove negligence.

{4} At the trial, the defendant had admitted that the defendant's automobile had struck a
fireplug, and apparently the plaintiff felt he need go no further in showing negligence.
However, the mere happening of the accident did not in anywise show that the
defendant was negligent and there was no other proof, circumstantial or otherwise, that
the defendant did not exercise ordinary care.

{5} Therefore, the points raised by appellant are not determinative of this appeal,
because, even if they had merit (which we do not decide), the plaintiff would have no
right to recover under the evidence.

{6} Affirmed. It is so ordered.



