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SYLLABUS
SYLLABUS

1. Every matter determined on a former appeal is the law of the case and is binding on
us on another appeal.

2. A judgment concludes parties and privies, not only as to any matter which was
offered in evidence to sustain or defeat a claim but also as to any other which might
have been so offered. Affirming Territory v. Santa Fe Pac. R. R. Co., 10 N.M. 410, 62 P.
985.

3. If after a mechanics' lien is filed the improvements situated on the land are destroyed
by fire, it does not avoid the lien, but the real estate is still liable therefor.

4. When a mechanics' lien is filed on real estate and improvements, a part of which is
owned by minors, and the adult defendants complain of a misjoinder and have the suit
dismissed as to the minors, it does not relieve the adult defendants from liability, but
they are liable to pay the entire debt, as they caused the dismissal to be made as to the
minors.

5. Attorneys' fees are an incident to the judgment and can be fixed by the court
irrespective of any amount mentioned in the complaint or sworn to by attorneys, and on
appeal the amount allowed by the trial court will not be changed unless there is manifest
abuse of discretion.
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Mills, C. J. Parker, McFie and McMillan, JJ., concur. Crumpacker, A. J., having tried the
case below did not participate in this opinion.

AUTHOR: MILLS

OPINION
{*240} OPINION OF THE COURT.
{1} This is an action to foreclose a mechanic's lien. It is the third time that the case has
been before us for consideration. It was first heard under the name of Post v. Miles, 7
N.M. 317, 34 P. 586; the second time it is reported under the title of the Mountain
Electric Company v. Miles, 9 N.M. 512, 56 P. 284, and this time it comes up under the

names at the head of this opinion.

{2} It is unnecessary for us to detail the facts of the case as they are set out in the
former opinions of this court referred to above, and we need now only state any



additional facts which were omitted in the former opinions, which seem to us to be
necessary to a proper understanding of the case, and to set forth what has been done
since the case was last decided by us on February 22, 1899.

{3} One of the facts which now seems to us to be material is that the master in the case,
on the tenth day of April, 1897, filed a supplementary report. This was before the cause
was decided by the learned judge below, on which the second appeal was taken. Since
the cause has been {*241} docketed in the district court in obedience to our last
decision, 9 N.M. 512, 56 P. 284, the following steps have been taken, to-wit: on
February 15th, 1900, the defendants, Rosalia Armijo, and Josefa Armijo de Heyn,
formerly Josefa Armijo, filed an amended and supplemental answer which set out that
at the time of the bringing of this suit they each owned an undivided one fourth part of
the land in controversy, and that the other half was owned by other persons as tenants
in common with them, who were under age at the time of the filing of the suit; that on
the tenth day of February, 1897, the buildings on the real property which it is sought to
subject to the lien in this suit including the improvements made by the defendants Miles,
were totally destroyed by fire, and that if any liability exists it is only for one half part of
the improvements, and not for it all. Other grounds are set up in the defense which it is
unnecessary for us to consider as no errors are assigned concerning them.

{4} To this supplemental and amended answer a demurrer was filed. The grounds of
the demurrer, which are pertinent, being (1) because an amended and supplemental
answer could not be filed after the final judgment of the Supreme Court upon the
appeal, and (2) because the amended and supplemental answer and the several
paragraphs thereof do not set up facts sufficient to constitute a defense, set-off or
counterclaim, and (3) that the defendants might have set up the matter contained in the
second paragraphs of their answer as a defense prior to the final hearing in the district
court upon the report of the master.

{5} The cause and the demurrer came up for final hearing on the twenty-fourth day of
March, 1900. The court overruled the demurrer, and entered a decree in accordance
with the judgment of this court as expressed in the case of the Mountain Electric Co. v.
Miles, 9 N.M. 512, 56 P. 284, making the mechanic's lien binding on the interests of
George H. Miles, Perfecto Armijo, Rosalia {*242} Armijo and Josefa Armijo, in the real
estate described in the complaint, and ordering that it be sold to satisfy the lien. The
decree however, made the major part of the debt, to-wit: $ 1,300, for which sum Miles
had given his note to the Mountain Electric Company bear interest at the rate of twelve
per cent per annum from March 26, 1892, that being the rate of interest specified in the
note, and made the remainder of the debt, $ 167.25, an open account, bear interest at
the rate of six per cent per annum from October 1, 1892. The decree also allowed as
costs in the district court, including a master's fee of $ 75.00 the sum of $ 114.15; costs
on the first appeal to the Supreme Court, the sum of $ 48.55; costs on the second
appeal to the Supreme Court, amounting to $ 171.40, of which a balance of $ 146.20 is
still unpaid, and the sum of $ 450.00 to the attorneys of the Mountain Electric Company,
for services rendered in the Supreme Court, and the sum of $ 2.50 for money expended



in filing the mechanic's lien. From this decree defendants appeal to this court, and set
up fifteen grounds of alleged error.

{6} We are bound in the decision of this case by everything that has been determined
by this court when the former appeals were considered and passed upon. The direction
in the mandate when this case was last sent back to the district court was that that court
was commanded to reinstate said cause upon the docket and dispose of said case in
accordance with the law as declared in this opinion. This language did not direct the
entry of any particular form of judgment or for any specified sum, but was a direction to
the court to proceed with the case to a final decree, following the legal principles
announced in the opinion so far as they were decided. The judgment of this court did
not specify what interest the decree to be rendered by the district court should bear, but
it did to all intents and purposes, order that the Mountain Electric Company should
recover judgment in some amount, which should {*243} be determined in the same
manner as any other case.

{7} In order to determine this case we will not consider the errors alleged seriatim, but
will only pass on those which seem to have a substantial foundation of merit, and the
one which looks up prominently, is that which sets out that the building known as the
Armijo House, together with the improvements thereon, was totally destroyed by fire on
the tenth day of February, 1897, so that neither it nor any part of it remains.

{8} In other words this assignment raises the point as to whether or not a mechanic's
lien can be enforced and the land on which the improvements stood can be subjected to
a lien, when such improvements have been totally destroyed by fire.

{9} The master made his report on February 5, 1897, and it will be observed that we
have stated above that one of the facts which seems to us to be essential to a proper
determination of this case was that the master filed a supplemental report on April 10,
1897, two months after the occurrence of the fire. This report made no reference to the
fire or of the destruction of the hotel and electric plant. Doubtless no evidence was ever
introduced before the master which would have justified him in making such a finding.
Exceptions were filed to the report of the master on the nineteenth day of February,
1897, and on the twelfth day of April, 1897, a motion was filed to strike out the
supplemental report made by the master. Nowhere, however, does it appear in the
record that any motion was ever made for leave to file an amended answer setting up
that the property had been so destroyed, nor does it anywhere appear that such a loss
was ever suggested to the court, or that any attempt was made to call the attention of
the court to such a fact.

{10} We can not for a moment imagine that the learned counsel who so carefully,
earnestly and ably represents the appellants, overlooked the importance of this fire or
failed to notice its bearing on his case, and we are therefore {*244} driven to the
conclusion that the omission arose from either one of two reasons, to-wit: (1) That he
felt sure of winning his case on appeal; or (2) that if he lost his case on the appeal then



pending, that he would have grounds for additional delay by amending his complaint so
as to set up the fire and if beaten again, appealing.

{11} It is unnecessary for us to consider the first of these two grounds but the second
we will briefly discuss bearing in mind that the fire occurred on February 10, 1897, and
that final judgment was not given by the trial court until June 9th of the same year. This
certainly afforded ample time in which to make a motion for leave to file an amended
answer setting up the destruction of the building upon the lots in question.

{12} The amended answer filed since this case was last before us does not however
aver that the building in which the electric machinery was situated and the contents
thereof were destroyed by fire. We have held in a case recently decided by us that a
judgment concludes parties and privies not only as to any matter which was offered to
sustain or defeat the claim, but as to any other matter that might have been offered for
that purpose. Territory v. Santa Fe Pacific R. Co., 10 N.M. 410, 62 P. 985. If the fire had
occurred after the entering of the judgment, the appellants might have pleaded it and
they would have been entitled to a hearing now, but not having done so, it would be an
injustice to allow them to submit the case on but a portion of the evidence.
Experimenting with that part of their defense and then if defeated to present additional
facts which might have been produced at the former trial.

{13} In addition to this the amended answer nowhere alleges that the electrical plant or
the building in which the said plant was located, and which was on the rear of the lots
on which the Armijo House was situated was burned. The amended answer says in
substance that the Armijo House was totally destroyed {*245} by fire on February 10,
1897, together with all improvements thereon, alterations thereof and repairs thereto
made by George H. Miles. This we presume means that the wiring, fixtures, and such
part of the electrical improvements as were in the Armijo House were destroyed by fire,
but the pleader is careful not to set up that the power house, in which were the main
part of the improvements, was so destroyed, and we therefore assume they were not,
especially as the attorneys for appellee in their brief in commenting on the case state
that the power house did not burn.

{14} We are well aware that the rule of law as to whether a mechanic's lien for
improvements made on a lot can be recovered when such improvements are destroyed,
is held differently in the different states. Those states which follow the law as laid down
in Pennsylvania holding that such recovery can not be had, while states which do not
follow Pennsylvania, and it seems to us that they base their opinions on the better
reasoning, and are in greater number, hold to the contrary rule. Stuart v. Broome, 59
Tex. 466; McLaughlin v. Green, 48 Miss. 175; Paddock v. Stout, 121 Ill. 571, 13 N.E.
182; Gaty v. Casey, 15 Ill. 189; Stiegelman v. McBride, 17 lll. 300; Ellett v. Tyler, 41 1Il.
449; Schwartz v. Saunders, 46 lll. 18; Clark v. Parker, 58 lowa 509, 12 N.W. 553; Smith
v. Newbaur (Ind.), 144 Ind. 95, 42 N.E. 40; Freeman v. Carson, 27 Minn. 516, 8 N.W.
764.



{15} Nowhere, however, have we been able to find any case which holds that where the
improvements were in a detached building erected on a lot on which were other
buildings which were destroyed by fire, but that the detached building was not so
destroyed, that the lien would fail. To so hold would be against reason, as it would be
saying that if a portion of the security held by a creditor was destroyed that he must
loose the remainder of such security, and not apply the same to the collection of his
debt.

{16} We incline to the opinion that the court below erred {*246} in making the finding of
fact "that the indebtedness incurred on account of said materials consists of a
promissory note made by the defendant, Miles, for the sum of $ 1,300, dated March 26,
1892, and which bears interest from date at the rate of 12 per cent per annum," etc.,
etc., and in basing a conclusion of law and a portion of the decree on that finding. We
held in Mountain Electric Company v. Miles, 9 N.M. 512, 56 P. 284, that the taking of
this promissory note was not a waiver of the mechanic's lien, and that "the receiving of a
promissory note by the person in whose favor a lien exists from the person to whom he
furnished the material, was not collateral security.”" We see no reason to change this
ruling. The promissory note was but the evidence of what Miles and the vendor of the
electrical appliances found to be due on the accounting then made between them, and
by the giving of such promissory note we do not think that Miles could bind the owners
of the property to pay interest at the rate set out in the note which was 12 per cent, nor
to pay the attorney's fee which was provided for in said note, in default of payment
being made. We think that the amount found due, to-wit: the sum of thirteen hundred
dollars should only bear interest at the rate of six per cent, that being the statutory rate
allowed by our law when no contract is made fixing another rate. Miles by giving his
note could not bind the owners of the real estate to pay more than the statutory rate of
interest. The claim of the appellants that no interest should be allowed is not, we think,
borne out either by the practice which so far as we are aware has always prevailed in
this Territory or by the decisions in other States.

{17} Our statutes provide, sec. 2552, Compiled Laws of 1897, that the rate of interest
on money due in current or open accounts in commercial houses shall be six per cent,
six months after the date of the delivery of the last article. The record in this case shows
that the Mountain Electric Company was a commercial corporation, {*247} and that its
business was to furnish materials for and to erect electric light plants, and therefore we
clearly think that it comes within the provisions of our statutes, and that being a
commercial house it is entitled to charge and recover interest at the rate of six per cent
per annum, said interest to begin six months after the date of the furnishing of its last
article. The record shows that the electrical appliances were so furnished and tested on
February 17, 1892, six months after which date would bring it to August 17, 1892, from
which date we think the sum of $ 1,300 should bear interest at the rate of six per cent
per annum.

{18} The record further shows that on March 31, 1892, the appellee furnished other
materials for use in said plant amounting to the sum of $ 167.25, and this sum should
also bear interest at the rate of six per cent per annum from September 30, 1892, that



being six months after the date of the furnishing of the last article on such bill. With
these exceptions we think that the judgment below was correct, and as we are able to
compute what the amount would be, and as the property is liable for some amount, we
can see no good reason to remand this case to have the finding and judgment changed
to conform to this opinion, but we will compute the amount and render judgment
accordingly.

{19} Another ground of alleged error is that the court below erred in ordering the sale of
all of the interest of George H. Miles, Perfecto Armijo, Rosalia Armijo and Josefa Armijo,
to pay the full amount of the liens; the appellants contending that only one-half of the
liens found due should be paid by them, as two minors owned one-half of the lands on
which the Armijo house and electric plant were situated, and no judgment had been
recovered against them.

{20} This assignment of error is not well taken. The two minors were originally parties
and a recovery was sought against them when this suit was first brought. Judge
Freeman says in his opinion in deciding the case {*248} of Post v. Miles, 7 N.M. 317, 34
P. 586, which was the title of this case when it was first before this court:

"Whether the interest of the minors was or was not, under any circumstances,
chargeable with a lien, they were, if not necessary, at least proper parties to a
proceeding that sought to subject to a lien property in which they had an interest. But,
aside from the question as to whether they were proper parties, this defect in the bill, if
defect it was, could be taken advantage of only by them, or by their guardian for them. It
did not rest with the adult defendants to complain of the misjoinder. Such misjoinder did
not in any manner affect rights, or embarrass them in their defense. It is a well-settled
rule of equity pleading that a misjoinder of parties as defendants can be taken
advantage of only by the parties improperly joined, or, at most, by such parties as may
be injuriously affected by such misjoinder. Story, Eq. Pl., sec. 549. In view of the fact,
however, that the joinder of the minors as defendants was assigned as one of the
grounds of the demurrer interposed by all the adult defendants, it becomes unnecessary
to determine whether they (the minors) were or were not proper parties. The adult
defendants, having sought and obtained the dismissal of the bill as to them, are notin a
position to complain that they are no longer parties."

{21} This clearly shows that such of the defendants as had raised the point as to the
minority of some of the defendants and had caused the bill to be dismissed against
them, could not thereby relieve themselves of the liability of paying one-half of the debt
due, but must pay it all. They can not profit by their own wrong. In addition to this, the
point of the minority of some of the owners might have been pleaded in the first answer
filed. It was raised by the demurrer and if it was not set out in the answer it can not be
raised now in the amended answer as it was one of the facts which might have been
pleaded in the answer, and the appellants, by the rule {*249} enunciated in the case of
the Territory v. Santa Fe Pacific R. Co., 10 N.M. 410, 62 P. 985, are estopped from
raising it now.



{22} 1t is only necessary for us in deciding this case to further consider one more of the
alleged errors assigned by appellants and that is the one on which the appellees bring
their cross-appeal, and which relates to the allowance of $ 450 made to the attorneys
for the appellees for their services in bringing this case to the Supreme Court on the last
appeal, and the services which they have rendered since that time up to the time of this
appeal. The appellants claim that this allowance is too great, while the appellees and
cross-appellants contend that it is not enough, as this case had been before the
Supreme Court twice and had been hotly contested in the district court.

{23} The errors alleged by the cross-appellants are that the court erred in refusing to
admit evidence to show the value of the services rendered in the district court on the
several trials and of the two appeals to the Supreme Court. Section 2229, of the
Compiled Laws of 1897 provides that: "The court may also allow, as part of the costs,
the moneys paid for filing and recording the lien, and reasonable attorney's fee in the
district and Supreme Courts."

{24} Attorney's fees are an incident to the judgment and can be fixed by the court
irrespective of any amount in the complaint. Rapp v. Gold Co., 74 Cal. 532, 16 P. 325;
Mulcahy v. Buckley, 100 Cal. 484, 35 P. 144; Pac. Mut. Life Ins. Co. v. Fisher, 106 Cal.
224, 39 P. 758. The allowance of these fees also rests in the sound discretion of the
court, and a court of appeals will not alter or change any allowances made, unless there
is a manifest abuse of the discretion of the court. In this case the court might have
heard any evidence if it so chose, to establish what was a proper allowance to be made
as attorney's fees, but we know of no rule which would oblige the trial court to fix the
amount of such fee at the amount sworn to by the attorneys. {*250} The court was
authorized to exercise its discretion in the allowance of fees. Pac. Mutual Life Ins. Co. v.
Fisher, 106 Cal. 224, 39 P. 758. In this case the complaint asks that reasonable
attorney's fees may be allowed, stating no sum, and it is in the sound discretion of the
court to make such allowance as it sees fit. It is true that the finding of the court is "that
the reasonable value of the services of the attorneys for said Mountain Electric
Company in the Supreme Court in the last appeal is $ 450" but that is all the allowance
which is made and as it covers all of the allowances which the attorneys for the appellee
and cross-appellants have had in this case we do not consider it as excessive but rather
the reverse.

{25} We believe that the interest of justice would not be served by remanding this case
to have additional testimony taken as to what the amount of this allowance for attorney's
fees should be. If it was so remanded it would probably come back to us with the
amount of the allowance not substantially changed, and we will therefore overrule the
cross-appeal.

{26} As we have before stated this is the third time that this case has been before us for
review, and as nothing would be gained by having the case remanded, we will by virtue
of section 3141, Compiled Laws of 1897, which gives us power "to award a new trial,
reverse or affirm the judgment of the district court, or give such judgment as to them
seem agreeable to law," modify the judgment rendered below, so as to allow interest on



the several amounts set out above at the rate of six per cent instead of at the rate of
twelve per cent. The judgment of the district court is therefore modified and reduced to
the sum of $ 2,895.10, which sum shall bear interest at the rate of six per cent per
annum from March 24, 1900, and as thus modified the judgment of the court below is
affirmed.



