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{*438} {1} OPINION OF THE COURT. Appellee has filed a motion to dismiss the appeal 
in this case upon the ground that this court is without jurisdiction to entertain the same, 
because: (a) The cost bond was signed by nonresident sureties; (b) the sureties on said 
bond justify as to the ownership of sufficient real estate in the state of Texas, but do not 
justify as to property within the state; (c) that the justification of said sureties was not 
acknowledged before an officer authorized by the statutes of the state of New Mexico. 
The appeal was allowed on the 24th day of September, 1919. A cost bond was filed 
with the clerk of the district court of Union county and approved by him on the 3d day of 
October, 1919. The bond was signed by the appellants as principals and C. C. Connell 
and J. M. Boren as sureties. There is nothing on the face of the bond or in the affidavit 
of justification by the sureties which shows that such sureties were nonresidents of the 
state. They do swear that they are the owners of property worth the sum of $ 300, over 
and above just debts and liabilities, situated in the state of Texas, and it is upon this that 
the claim is made that they are nonresidents.  

{*439} {2} The statute (section 15, c. 43, Laws 1917) provides that the bond shall be 
approved by the "respective clerks, as supersedeas bonds are approved." The statute 
does not require justification of the sureties. This is exacted by the clerks for their 
protection and to enable them to determine that the bond tendered is good and 
sufficient. The statute quoted is rather severe, in that it provides that, where the 
appellant fails to file cost bond within the 30 days limited, the appeal shall fail.  

{3} The cost bond referred to is to be approved by the clerk, and we believe that, where 
appellant has tendered a cost bond which has been so approved, it would be going 
beyond the letter of the statute to hold that an appellant must tender not only a bond 
which will be approved by the clerk, but one which will withstand the judicial scrutiny as 
to form and sureties. Of course, if the bond showed on its face that it was executed by 
nonresident sureties, a different question might arise, because clearly they would be 
incompetent. The presumption is in favor of the validity of the action of the clerk in 
giving his approval to the bond; that he acted properly and that the sureties were 
residents of the state. If the clerk accepts an appeal bond and the appellee regards the 
surety thereon as insufficient, his remedy is a motion and rule for additional security. 3 
C.J. 1142. What we have said disposes of the question that the justification was not had 
before the proper officer. This justification was for the information of the clerk of the 
district court, and was not required by statute. Consequently it would be wholly 
immaterial as to whether the oath was taken before the proper officer or not.  

{4} For the reasons stated, the motion to dismiss the appeal will be denied; and it is so 
ordered.  


