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OPINION
{*580} {1} At a May term of the district court for the second judicial district, and county of
Bernalillo in 1873, a motion was made on behalf of the plaintiffs for the entry of
judgment nunc pro tunc on the demurrer of the plaintiffs to the defendants’ plea, the
plaintiffs claiming that judgment sustaining the demurrer was rendered at the October
term of that court in 1871, but had not been formally entered of record. The motion was

overruled, and from this ruling of the court below the plaintiffs have taken this appeal.
The appellees have filed a motion in this court to dismiss the appeal for want of



jurisdiction. The motion to enter judgment nunc pro tunc in the court below does not
seem to have been made upon the previous record in the cause, which was the best
and only proper evidence of any defect or omission therein, as well as of what was
actually done, but was made upon the affidavit of the clerk that such judgment was
rendered, and that the entry thereof was omitted by his mistake and oversight. We
allude to these points as a suggestion of what the practice ought to be without intimating
an opinion on the real merits of the case. In no event can an appeal from the refusal of
the court below to enter judgment be sustained; such refusal is not a final judgment
from which either an appeal or writ of error will lie. If a case of official duty to enter
judgment can be clearly shown, the only remedy for a refusal to perform that duty is by
writ of mandamus. The motion to dismiss the appeal is sustained.



