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OPINION  

{*10} {1} This appeal is from the judgment of the trial court dismissing a suit against the 
defendants on the ground that the hospital was engaged in the performance of a 
governmental function and is immune from tort liability.  

{2} The appellant frankly concedes that our decision in Elliott v. Lea County, 1954, 58 
N.M. 147, 267 P.2d 131, is directly contrary to the position now advanced. In that case, 
it was generally held that a county hospital is operated in a governmental, rather than a 



 

 

proprietary, capacity, and is, therefore, immune from liability in tort. Elliott is in accord 
with the great weight of authority in those jurisdictions throughout the United States 
which have determined the question.1 Appellant urges that we should reconsider our 
holding because, in recent years, "a dynamic trend has developed" in some 
jurisdictions, rejecting entirely the doctrine of governmental immunity to tort liability. 
There is no question but that appellant is at least partially correct in his contention with 
respect to this trend, in that the states of California, Michigan, Florida, Illinois, 
Washington, Colorado, and, very recently, Wisconsin and Minnesota, have determined 
that sovereign tort immunity is archaic and overruled.2  

{*11} {3} The basis of these decisions is that the doctrine of immunity is a court-made 
rule and should, therefore, be abrogated by the courts, because the reason upon which 
the entire theory was based is erroneous. These same courts declined to follow their 
previous holdings, and disposed of stare decisis by saying that the rule of law should 
not be blindly followed which no longer has a valid basis; that therefore the entire 
question should be re-examined. However, Michigan, Florida, Colorado and 
Washington seem to have had some second thoughts on the subject, to the extent that 
they apparently have modified their rulings in subsequent cases; in California the 
legislature suspended the effect of the decision, and in Illinois the legislature promptly 
reinstated tort immunity as to certain governmental subdivisions.3 There are, however, 
many other jurisdictions which have, in recent years, declined to overrule their prior 
decisions, and continue to follow the rule of sovereign immunity, particularly with 
reference to hospitals.4  

{4} In the last analysis, it would seem to be a question as to whether the courts or the 
legislature should take the action in abolishing the immunity doctrine, if it is to be 
abolished. In Elliott v. Lea County, supra, we said:  

"In our opinion, nothing has happened in this state during the last thirty-one years which 
justifies our {*12} abandoning our declared policy. If the people of this state desire any 
change in this policy, it can be and should be done through the legislature and not by 
judicial fiat."  

{5} Similar pronouncements have been made by this court in other cases relating to this 
general field of law.5 Thus, we have taken the position that this is a problem for the 
legislature, not for the courts, even though the court may have made the initial ruling. If 
nothing had happened since 1954, the time of the above pronouncement, we might be 
more inclined to re-examine the question, with the view of making a pronouncement in 
accord with what is claimed to be present-day conditions and thinking. However, the 
legislature has seen it to take some action in the field, and, by ch. 333 of the Session 
Laws of 1959, §§ 5-6-18 to 5-6-22, N.M.S.A., 1961 Supp., made certain provision for 
suits based on negligence against the "state, county, city, school district, district, state 
institution, public agency or public corporation, its officers, deputies, assistants, agents 
and employees." The statute provided for the purchase of insurance, and specifically 
stated:  



 

 

"* * * however, no judgment shall the state, county, city, run against the state, county, 
city, school district, district, state institution, public agency or public corporation of the 
state unless there be liability insurance to cover the amount and cost of such judgment."  

{6} We expressly decline to make any comment on the effect of this particular statute, 
but point out that the New Mexico legislature is cognizant of the problem, and, on its 
own, has undertaken to make provision for those who may be injured by the negligence 
of the state or a subdivision thereof.  

{7} The cause of action in the instant case arose on July 10, 1958, almost a year prior 
to the effective date of the above-mentioned statute. Therefore, the act is admittedly of 
no benefit to the plaintiff, unless the statute were to be construed as retrospective in its 
operation. This we decline to do, as it is presumed that statutes will operate 
prospectively only, unless an intention on the part of the legislature is clearly apparent 
to give them retrospective effect.6 There is nothing contained in the statute which would 
signify such a legislative intention.  

{*13} {8} Appellant would seem to urge that, even though the statute would not be of 
any benefit to him, the court should abrogate its prior holdings and reverse the action of 
the trial court, based upon such rulings. Assuming that the statute embraces a cause of 
action such as that alleged by the appellant, it is only effective upon causes of action 
occurring after its effective date. Several of the jurisdictions, which have abrogated the 
old rule of immunity, have done so, giving their decision a prospective application only,7 
while there are others that have merely overruled their prior cases and, in effect, given 
the ruling a retrospective application.8  

{9} We see no reason (the legislature having taken the action that it has) for the court to 
reconsider a rule of law that has been effective for so many years in this jurisdiction. 
The not-too-satisfactory experience in most of those jurisdictions which have attempted 
to overrule the immunity doctrine by court decision should make it obvious that 
legislative action on the subject is the preferred solution.  

{10} Appellant raises some question because of the fact that the trial court made a 
finding that the hospital had a policy of comprehensive liability insurance. We have 
noted the argument, but we have held that the existence of insurance does not 
constitute a waiver of immunity from suit, absent specific authorization by the 
legislature.9  

{11} The ruling of the trial court in entering judgment in favor of the defendant hospital 
was not error.  

{12} We next turn to appellant's second point, which is the claimed error in dismissing 
the complaint as against the defendant Whitlock. The trial court found as a fact that the 
defendant Whitlock was employed as administrator of the hospital and was acting in the 
course and scope of his employment. It concluded from this finding that he was immune 
from any tort liability to the plaintiff. The finding is not attacked, but appellant urges that 



 

 

the conclusion is erroneous, on the basis that immunity from tort liability does not 
extend to employees of the state or its agencies. Appellees, on the contrary, argue that 
a public institution can only function through its officers and employees, and as long as 
the functions are within the scope of employment.  

{*14} {13} The complaint alleged general negligence, only, on the part of the defendants 
in removing appellant from the hospital against the advice of his physician and without 
appellant's permission. It does not appear from the pleadings what, if any, specific acts 
of negligence are charged against the defendant Whitlock. However, the immunity 
which shields the hospital is not available to him, if he was individually negligent in the 
performance of a ministerial duty. Although cases are cited where, under former rules of 
pleading, it would seem to have been requited that specific acts of negligence be 
alleged, this is not true under our present rules of practice, and, therefore, it cannot be 
said that the mere finding that the defendant Whitlock was acting within the scope of his 
employment entitles him to immunity as a matter of law. Whether or not he was 
personally negligent, for which he might be held liable, is a factual matter which must be 
determined by the trial court.10 It should be noted, however, that the defendant Whitlock, 
as administrator of the hospital, is not subject to liability because of the negligent act of 
some other employee, merely because of his executive position.11  

{14} The judgment will be affirmed as to the defendant hospital, but reversed for further 
proceedings in accordance with this opinion as to the defendant Whitlock. Costs of this 
appeal will be equally divided between appellant and the defendant Whitlock. It is so 
ordered.  
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