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AUTHOR: ROBERTS  

OPINION  

{*322} OPINION.  

{1} The order granting an appeal in this cause was made and entered by the District 
Court of Santa Fe County on the 24th day of November, 1913. February 21, 1914, 
appellants filed three copies of the transcript of {*323} the record with the clerk of this 
court. On March 13th, thereafter, appellants filed assignments of error. On March 26th, 
thereafter, appellees filed a motion to dismiss the appeal, because appellants had failed 
to file and serve copies of briefs, as required by Subdivision 4 of Rule XIII, of this court. 
On March 30th, an order was made dismissing the appeal. Thereafter, on April 1, 
appellants filed a motion to vacate the order of dismissal and reinstate the cause and for 
leave to file briefs.  

{2} The rule in question, under which the order dismissing the appeal was made, reads 
as follows: --  

"Ten printed copies of the abstract, points and authorities required by this rule and of 
the transcript, where the same is required by law to be printed, shall be filed with the 
clerk, and two copies thereof, shall be served on the adverse party, his attorney or 
counsel, by the plaintiff in error or appellant, within thirty days after the original transcript 
of record is filed in the office of the clerk of this court and by the defendant in error or 
appellee within thirty days after being served with a copy of the transcript, when the 
same is required by law to be printed, and two copies of the brief of appellant or plaintiff 
in error, appellant or plaintiff in error may file a reply brief within ten days after being 
served with copies of the brief of appellee or defendant in error."  

{3} This rule, it will be seen, requires appellant or plaintiff in error, to file his brief within 
thirty days after the original transcript of record is filed in the office of the clerk of this 
court, and this, notwithstanding the fact, that under the provisions of Section 21, 
Chapter 57, S. L. 1907, the appellant or plaintiff in error is not required to file his 
assignments of error until "on or before the return day," which requirement clearly would 
be satisfied by the filing of assignments of error on the return day, which under the 
provisions of Section 20, of said Chapter, as amended by Chapter 120, S. L. 1909, is 
130 days after the allowance of the appeal by the district court, or the granting of the 
writ of error by this court. It will thus be seen that the rule is inconsistent with the statute, 
for it would require the brief to be filed within thirty days after {*324} the transcript of the 
record is filed with the clerk, notwithstanding the fact that assignment of errors had not 
been filed, or that such assignment had not been filed at the same time the transcript 
was filed. Where a rule adopted by the court contains provisions inconsistent with a 
statute, the inconsistent provisions will not be enforced, and an order dismissing an 
appeal, for a failure to comply with a provision of such a rule, clearly inconsistent with 



 

 

the statute, will be set aside and the cause reinstated. The appellants should have been 
allowed 30 days after the filing of their assignment of errors within which to have filed 
and served briefs. Their time within which to do so would not have expired until April 
12th, consequently, the court should not have dismissed the appeal because of their 
failure so to do prior to March 26th.  

{4} Appellees rely upon the case of Hilliard vs. Insurance Co., 17 N.M. 664, 132 P. 249, 
where this court dismissed the appeal for failure to file and serve briefs within thirty days 
after the transcript was filed. In that case, however, the assignment of errors was filed 
more than thirty days prior to the default, and the question here raised was not in that 
case.  

{5} The attention of the court having been called to such inconsistency, we have 
amended the rule, so that the same now reads as follows:  

"Where the transcript of record and proceedings in the cause is required by law to be 
printed, ten printed copies must be filed with the clerk and two copies delivered to the 
adverse party, his attorney or counsel, within thirty days after the original transcript of 
record is filed in the office of the clerk of this court. Within thirty days after filing 
assignment of errors, appellant or plaintiff in error shall file ten printed copies of his brief 
with the the clerk and serve two copies thereof on the adverse party, his attorney or 
counsel. The defendant in error, or appellee, shall, in like manner file and serve upon 
the adverse party the same number of copies of his brief within 30 days after being 
served with copies of brief, as above provided. PROVIDED, HOWEVER, that the 
appellee or defendant in error shall not be required to file his brief before the {*325} 
return day. Appellant or plaintiff in error may file a reply brief within ten days after being 
served with copies of the brief of appellee or defendant in error. Where the briefs are 
typewritten, as permitted by subdivision nine, of this rule, only five copies need be filed 
with the clerk and one copy served on the adverse party, but the time of filing and 
service shall be governed by the provisions of this subdivision."  

{6} For the reasons stated, the order of dismissal will be vacated and the cause 
reinstated, and appellant will be allowed thirty days within which to file briefs, and, IT IS 
SO ORDERED.  


