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OPINION  

{*151} {1} This was an action of ejectment for a town lot in Kingston. Plaintiff recovered 
judgment below. In this court appellee moves to dismiss because appellant failed to file 
an assignment of errors on the first day of the term, as provided by section 2189, Comp. 
Laws. On the first day of the term appellant filed a printed brief, signed by counsel, on 
the last page of which, and after the signature of counsel, appears an assignment of 
errors, also signed by counsel. Without determining whether this is sufficient under the 
statute, we hold that appellee cannot take advantage of it, because he has treated it as 
a good assignment by filing a joinder thereto. The motion to dismiss for want of an 
assignment of errors is denied. In another motion, heard at the same time as the last, 
appellee asks us to strike out the record, because it was not printed as required by rule 
23, and because the amount involved {*152} exceeds $ 1,000 in value. Section 2201, 
Comp. Laws, says: "Appellant or plaintiffs in error shall not be required to print the 
record, nor any part thereof, unless the amount of the judgment or the value of the 
property in dispute shall exceed one thousand dollars."  



 

 

{2} This was an action of ejectment for a town lot and improvements. Plea, not guilty. 
The judgment was for the recovery of the premises described in the declaration, to-wit, 
one lot in Kingston, (describing it,) and $ 250 damages. The judgment, or rather that 
portion of it adjudging the payment of money, is for less than $ 1,000. There is no 
finding as to the value of the premises in question, and we are unable to ascertain from 
an examination of the record what their value is. In order to justify the enforcement of 
the rule for printing the record, it should clearly appear that the money judgment, or the 
value of the property in controversy, exceeds $ 1,000. Neither of these facts appearing, 
the second motion is overruled.  

{3} Upon the merits, the record discloses the following facts: Holt and Fraser located a 
mining claim, and laid off the surface ground into town lots, and sold on September 26, 
1882, by quitclaim deed to plaintiff, one of the lots so laid off, and put him in possession. 
This is the lot in question. The mining claim was never patented, but Holt and Fraser 
regularly worked the assessments upon it. After his purchase, plaintiff, by written lease, 
demised the lot to Wiggins and Richardson, who, before their lease expired, sold to 
Like. After the expiration of the first lease, plaintiff leased the property to Like for two 
years from March 10, 1884, who agreed to and did pay plaintiff $ 25 per month ground 
rent. Before the expiration of his term, Like, with plaintiff's permission, sold out to 
Boone, who took possession and paid rent to plaintiff. Boone sold out to defendant 
some time in 1885, and before the expiration of the Like lease, and defendant took 
possession, {*153} and, according to plaintiff's testimony, paid rent for several months to 
Jack Wilson, as plaintiff's agent. Defendant, however, denies having paid rent, but says, 
in his direct examination, in answer to the question whether he had paid any rent: 
"When I went there Boone told me that he owed some back rent, or something to that 
effect, and he gave me the money to pay it, and I paid it to Jack Wilson. I didn't know to 
whom it was to go, nor for what purpose." His counsel then asked him: "When you say 
that Boone requested you to pay rent to Wilson, did you know what that rent was for, -- 
whether that house, or some other house?" "I do not. I don't know what house it was for; 
not of my own knowledge."  

{4} A witness testified that he went to defendant, by request of plaintiff, and tried to sell 
the lot, as plaintiff's property, to defendant, and that defendant then offered to buy the 
lot of plaintiff, and pay $ 100 down and give a mortgage to the bank for the balance. 
Defendant denies this, and says, when this witness called on him, he told witness that 
he did not know plaintiff or his title; that he had been informed that the lot was on 
unsurveyed government land. The suit was commenced after the expiration of the lease 
to Like. The court directed a verdict for plaintiff.  

{5} Before the trial defendant asked for a continuance on the ground of the absence of a 
material witness, and in his application stated that he expected to prove by the absent 
witness "that the mining location made by Holt and Fraser was not a valid location, 
because the land on which the location was made was non-mineral land; that the 
witness had located this land as a mill-site in connection with a mining claim which did 
contain mineral," but did not state how this mine was located, nor what was done in 
order to make a valid location. This application was refused, and we think properly.  



 

 

{*154} {6} The statute (section 2049, Comp. Laws) requires applications of this kind to 
state "what particular facts, as distinguished from legal conclusions, the affiant believes 
the witness will prove." This application contained none of these essentials. Whether a 
mining claim has been located so as to sustain the location of a mill-site in connection 
therewith is a question of law, arising upon certain facts, and, before the court can 
determine whether such location has been made in conformity with law, the facts 
necessary to constitute such location must appear. In the view which we take of this 
case, it is unnecessary for us to decide whether defendant sustained the relation of 
tenant to plaintiff or not. Defendant did not prove, or offer to prove, that he held by any 
other right or title than that derived from Boone, nor did he offer to prove that there was 
any outstanding title in any other person superior to plaintiff's. Plaintiff, having had the 
prior possession under a deed for a valuable consideration, is entitled to recover, unless 
defendant shows a title better than mere subsequent possession. This he did not do. 
Bradshaw v. Treat, 6 Cal. 172; Coryell v. Cain, 16 Cal. 567; English v. Johnson, 17 
Cal. 107.  

{7} The instruction given was proper, and the judgment should be affirmed. It is so 
ordered.  

CONCURRENCE  

Long, C. J. I concur.  


