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OPINION  

{*501} STATEMENT OF THE CASE.  

{1} The complaint alleged that on the 11th day of December, 1905, the defendant, 
Haverkampf, made and executed to the plaintiff his demand note for Nine Thousand 
Dollars, ($ 9,000) with 9 per cent. interest and attorney's fees, upon which was paid and 
credited $ 3350.00 and interest to January 11, 1907. It also alleged the execution and 
delivery on the same date, December 11, 1905, of a mortgage from Haverkampf to the 
plaintiff to secure the payment of the aforesaid note, and that this mortgage was not 
recorded until January 9th, 1907. It also set up that a quantity of the property covered 
by the mortgage was fraudulently transferred by Haverkampf to the defendant Kyle and 
prayed judgment setting aside such alleged transfer to Kyle and foreclosing the 
mortgage. A copy of the mortgage is attached to the complaint as an exhibit {*502} and 
purports to convey all the property, real or personal, then possessed by Haverkampf 
and also all property he should thereafter acquire, including all his book accounts and 
choses in action. The plaintiff prayed for judgment for amount due, for foreclosure of the 
mortgage and for appointment of a receiver. On the same date that this complaint was 
filed, an order was made appointing a receiver of the property covered by the mortgage 
and the receiver thereupon took possession of the property. The defendant, Kyle, 
appeared on May 23rd, and answered those allegations of the complaint, charging 
fraudulent transfer of property to him, denying any fraud. A trial was had on January 
3rd, 1908, of the issues raised by the answer of the defendant Kyle, and resulted in a 
judgment dismissing the complaint as to the said defendant. On May 27th, 1907, 
defendant Haverkampf filed his voluntary petition in bankruptcy and was by the court 
adjudged a bankrupt on the same day. The defendant, Miller, was elected trustee in 



 

 

bankruptcy of the estate on the 22nd of June, 1907, and was duly made a party 
defendant to the suit as such trustee. On December 12th, 1908, the defendant Miller 
filed an amended answer to the complaint, setting up the proceedings as hereinbefore 
cited, the appointment of this defendant as trustee, that at the time the note and 
mortgage set up in the complaint, were made, (and that at the time the mortgage was 
executed) the plaintiff and Haverkampf, who was then engaged in business as a dealer 
in general merchandise, agreed to keep the same off record and conceal its existence; 
that Haverkampf was to continue in possession of the property, selling and treating the 
same in all respects as his own; that he was to continue to buy goods on credit and 
incur debts to other parties therefor; that pursuant to said agreement the said mortgage 
was kept off record and concealed for more than a year and that in the mean time the 
said Haverkampf continued to buy goods on credit with the knowledge and consent of 
the plaintiff and incurred indebtedness to the extent of several thousand dollars. It is 
further alleged that some of the creditors had secured judgments against the defendant 
{*503} Haverkampf, and that by reason of these facts the mortgage of the plaintiff was 
fraudulent and void as against the creditors. Reply was filed denying all fraud or 
fraudulent agreements concerning the execution or withholding from record of the 
plaintiff's mortgage, and a trial was had, resulting in a decree for the plaintiff for $ 
7,444.26, together with $ 744.45 attorney's fee, sustaining the validity of the plaintiff's 
mortgage and declaring the same a prior lien upon the funds in the hands of the trustee, 
derived from the sale of the property mortgaged. From this decree the defendant Miller, 
Trustee, brought the case to this court by appeal.  

OPINION OF THE COURT.  

{2} There being no denial of the indebtedness represented by the note and mortgage 
sued on by the plaintiff, the sole question for determination by this court is, whether or 
not the trial court erred in its decree awarding to the plaintiff a prior lien by virtue of the 
mortgage indebtedness upon the funds now in the trustee's hands, the same having 
been derived from a sale of the mortgaged property. The court, having heard a large 
amount of evidence, made fifty-two findings of fact covering the disputed points and 
error is assigned upon several of these findings. The first assignment of error is, that the 
court erred in refusing to make ten findings of fact requested by the defendant. In the 
case of Oliver v. Enriquez, 16 N.M. 322, 117 P. 844, decided by this court at the present 
term, the court held that under Rule 13, each error relied upon must be separately 
assigned. This assignment is obnoxious to Rule 13 and cannot be considered. Counsel 
attempt to meet the requirements of Rule 13 by stating in the assignment that the court 
erred as to each of the ten findings refused, but we are of the opinion that this does not 
meet the requirements of Rule 13. The second assignment of error must fail for the 
above reasons, as it is identical with No. 1, excepting in that it relates to several 
conclusions of law instead of findings of fact. However, the remaining seventeen 
assignments of error seem to be in proper form and, as they {*504} cover the subject 
matter of the assignments above referred to, no injury can result to the appellant in 
overruling these assignments.  



 

 

{3} We deem it proper to go at once to the consideration of the main question involved, 
without prolonging this opinion by a consideration of the large number of assignments of 
error found in the record, inasmuch as our conclusions upon the valid or fraudulent 
character of plaintiff's mortgage will necessarily dispose of the several assignments 
based upon occurrences during the trial. That there was no fraud, in fact, is clear from 
the following finding of the trial court: "The court further finds that the said mortgage was 
given in good faith for a present consideration, to secure the payment of the note sued 
on, and exhibited herein, and that the said mortgage and all the transactions in 
connection therewith, were free and clear of fraud in fact." This finding is supported by a 
substantial preponderance of the evidence and other findings of the trial court. This 
court has repeatedly held that under such circumstances, the finding will not be 
disturbed on appeal. Hamilton Mining Co. v. Hamilton, 14 N.M. 271, 91 P. 718; 
Hagerman Irrigation Co. v. McMurry, 16 N.M. 172; 113 P. 823.  

{4} Our next inquiry is, was there fraud in law in the taking of the mortgage and failure to 
promptly record the same as against general creditors? The record shows, and the 
court found, that at the time Haverkampf applied for this loan he owed R. B. Putney 
about $ 9,000.00, and that he owed other creditors sums aggregating $ 600.00 to $ 
1,000.00; that Putney had a bill of sale covering nearly all of the property included in the 
plaintiff's mortgage as his security, and was threatening to take possession of the 
property unless his indebtedness was paid. Haverkampf applied for, and obtained, this 
loan upon conditions stated in the mortgage and embodied in findings Nos. 10, 11 and 
12. X. "That said mortgage to the plaintiff, provided that with the money loaned on it, the 
defendant Haverkampf, should pay all his indebtedness to other parties and should 
make purchases only for cash, so that the plaintiff should remain and be his only 
creditor; but it was orally {*505} agreed between him and plaintiff that by "cash" should 
be meant that he might purchase his goods on short terms of credit, provided he paid 
his bills therefor promptly, as they became due, and that he should permit and have no 
overdue indebtedness, and should without delay begin, and thereafter continue, the 
reduction of said loan, which was on demand, and complete the payment of it without 
long delay." XI. "There was no express agreement between the plaintiff and 
Haverkampf that the mortgage should not be recorded, but it was understood that it 
would not be recorded unless Haverkampf violated its terms, or the terms of the 
agreement above stated; that he should not permit or have overdue indebtedness." XII 
"The plaintiff refrained from having the mortgage recorded because of its confidence in 
Haverkampf's integrity, and that he could and would observe and perform the terms of 
the mortgage and the agreement and understanding between them in relation thereto, 
and to avoid injuring him in his business, up to the time when it learned, about 
December, 1906, that he had created to parties other than the plaintiff, indebtedness 
which was overdue, and was otherwise failing to keep his said agreements. After the 
time when the plaintiff so learned it refrained from recording said mortgage for about a 
month, to enable Haverkampf to obtain money elsewhere to pay its claims." The 
findings disclose that all of Haverkampf's indebtedness which existed at the time the 
mortgage was given, had been paid and that the indebtedness now represented by the 
trustee was incurred since the 11th day of December, 1905, some of it incurred before, 
and some after, the recording of the mortgage. The following findings are deemed 



 

 

important in this connection, in disclosing the circumstances surrounding this 
transaction and the actions of the parties. XXI. "That it appeared affirmatively in 
evidence that one of said creditors (The San Jose Market), so selling goods on credit 
between said times, would not have sold the same on credit had they known of the 
existence of said mortgage, and that another would have." XXII. "It did not appear in 
evidence that the creditors who extended credit to Haverkampf before the recording of 
said mortgage {*506} made any search of the record, nor effort to ascertain whether his 
property was mortgaged or not." XXIII. "That the only creditors as to whom there was 
evidence on that point, who extended credit to Haverkampf during the period between 
the execution of the said mortgage and the recording of the same, also extended credit 
to him after the said mortgage was recorded." XXIV. "That said defendant, Haverkampf, 
made reports of his true true financial condition to R. G. Dunn & Company and 
Bradstreet's Commercial Agency, showing the existence of the indebtedness to the 
plaintiff." It further appears that Haverkampf remained in possession of the property in 
the store, buying and selling and replenishing his stock until the receiver, Charles F. 
Spader, was appointed and took possession May 9th, 1907, and that under an order of 
the court Spader surrendered possession thereof to Miller, the trustee in bankruptcy and 
appellant herein. The court further finds that Meyer, Bannerman & Company, Brown 
Bros. Shoe Co., Rothchild's Bros. Hat Co., and Hargadine-McKittrick Dry Goods Co., 
each recovered separate judgments against the defendant, Haverkampf, amounting in 
the aggregate to the sum of about $ 1,000.00. Judgments in the two first mentioned 
cases were filed May 27th, 1911, and the remaining two on June 8th, 1911. As will be 
seen, the first were obtained on the same day Haverkampf was adjudicated a bankrupt 
and the latter about twelve days thereafter. In the 47th finding the court declares that 
the assets of said defendant, Haverkampf, at their fair market value, exceeded his 
liabilities at the time the said note and mortgage were executed and that at that time 
Haverkampf had $ 3,000.00 on deposit in the First National Bank. There is nothing in 
the findings or the evidence to show that the plaintiff did in any manner encourage or 
induce any of the bankrupt creditors to sell goods or extend credit to Haverkampf during 
the time the mortgage was unrecorded. It further appears in the findings and the 
evidence that no creditors besides the plaintiff, had any lien, either by judgment or 
otherwise, upon any of the property of the said defendant, Haverkampf, at the time 
Charles F. Spader, receiver, {*507} took possession of the property and accounts in 
terms included in said mortgage, under the order of the court. All of the above findings 
of fact we find to be sustained by the evidence taken at the trial, and the allegations of 
the answer, that the mortgage was withheld from record in pursuance of a fraudulent 
scheme and agreement to conceal the same from the creditors of Haverkampf with the 
fraudulent intent and purpose of inducing persons to give credit to Haverkampf, and the 
further allegation that Haverkampf was insolvent at the time the mortgage was executed 
are not sustained by the evidence, but, on the contrary, the evidence of Mr. Flournoy, 
who acted for  
the bank in making the loan, is to the contrary, stating distinctly that at the time the loan 
was made, Haverkampf was possessed of a large amount of property and had $ 
3,000.00 to his credit in the bank and that the sole reason for the withholding of the 
mortgage from record was the absolute confidence reposed in Haverkampf, and, in 
addition to this, under the terms of the loan, the bank had no reason to believe that 



 

 

there would be any other creditors. Appellant relies upon two considerations as 
sufficient to warrant the court in holding the mortgage fraudulent as to creditors: 1st. 
That Haverkampf was permitted to remain in possession of the goods and was 
permitted to continue in business by selling and replenishing the stock. 2nd. Because of 
the withholding of the mortgage from record. Referring, then, to the first of these 
propositions, the mortgage provided that  
Haverkampf should retain possession and continue his mercantile business in the usual 
way. This precise point was before this court in the case of Bank v. Stewart, 13 N.M. 
551, 86 P. 622. The court said: "But, even if it be granted that the rule of law contended 
for by the appellant was distinctly adopted in the two cases named, we think it has been 
so far worn away by the current of later decisions as to leave little, if any, more than that 
such a provision as the one in question is admissible as evidence of fraud, to be 
considered in connection with all the other evidence bearing on that point. To hold that 
such a provision of itself renders void the mortgage in which it occurs, no matter how 
fair and ample {*508} the consideration may have been, would be to declare, in effect, 
that a stock of merchandise intended for retail trade, cannot be used as security for a 
loan, or for the purchase of necessary additions to it, except by first making an end of 
the sale for which alone the owner obtained it and on which its value chiefly depends." 
Etheridge v. Sperry, 139 U.S. 266, 35 L. Ed. 171, 11 S. Ct. 565; Huntley v. Kingman, 
152 U.S. 527, 38 L. Ed. 540, 14 S. Ct. 688. That the doctrine of absolute fraud arising in 
a mortgage of merchandise, from the mortgagors retaining possession, with the power 
of disposal in the usual course of trade, is not supported by any preponderance of 
authority, that it is contrary to sound principles of jurisprudence, that the qualifications of 
the doctrine made by leading courts, have, in a large measure destroyed its force, and 
are indicative that these courts themselves wish to be rid of the whole of it." Jones on 
Chattel Mortgages, secs. 425, 435. We regard this point settled against the contention 
of the appellant upon the authority above cited. In the case of Bank v. Lesser & 
Lewinson, 10 N.M. 700, 65 P. 179, this court held that, where the facts upon which 
fraud is predicated consist as well with honesty as with dishonesty, the law presumes in 
favor of honesty. The bona fides of the bank in the entire transaction is apparent from 
both the evidence and the findings of the trial court, for while the mortgage was withheld 
from record, it was because of the absolute confidence of the bank officers in 
Haverkampf and in reliance upon the assurance of Haverkampf that the bank should be 
his only creditor, except for goods purchased upon thirty, sixty or ninety days time and 
to be paid for when due. It further appearing that when the bank discovered that 
Haverkampf had violated this latter agreement, the mortgage was recorded at once. 
Under the circumstances of this case, and in view of the fact that the bank actually paid 
to Haverkampf $ 9,000.00 in cash for the very purpose of enabling him to pay his 
indebtedness, it should not be chargeable with fraud by reason of the secret acts of 
Haverkampf in violation of his contract, the bank not being in any way a party to his acts 
or conspiring or conniving with him in connection with them. It is true that the mortgage 
to {*509} the bank was not recorded until the 9th day of January, 1907, but, as appears 
from the evidence and the findings, the mortgage was not withheld under any 
agreement or for the purpose of enabling Haverkampf to obtain credit. No attempts 
were made to conceal the existence of the mortgage, on the contrary, the evidence of 
Haverkampf shows that he reported the fact of the incumbrance to the commercial 



 

 

agencies of Dunn and Bradstreet, from which eastern creditors obtain information as to 
the financial standing of those to whom credit is extended. Haverkampf testified to this 
as a fact and it is, therefore, competent evidence, as most of the bankruptcy creditors 
represented by the appellant are eastern creditors. It further appears from the evidence 
and findings that the creditors of Haverkampf, at the time the mortgage was given, had 
been paid and that, while the bankrupt creditors gave credit after the mortgage was 
executed, it was prior to its being recorded. The findings show that no efforts were 
made by any of the present creditors to ascertain whether or not this mortgage was 
recorded, and, while two of the creditors testified that they would not have extended 
credit to Haverkampf had they known of the existence of the mortgage, it further 
appears that both of those creditors extended credit to Haverkampf after the mortgage 
was recorded. In fact, so far as the record discloses, neither the bank nor other creditors 
of Haverkampf had any suspicion that he was in a failing condition financially, a fact 
which accounts for much of the dealings with him up to the time of his failure.  

{5} The evidence, and the finding based upon it, as to the facts last above stated, were 
objected to and are made the subject of assignments of error, but we are of the opinion 
that the good faith of all those transactions may be shown in this case and that this 
evidence was competent as tending to show the honesty and good faith of the bank in 
reply to the suggestion that the mortgage was withheld from record in bad faith and in 
pursuance of an agreement and intent to enable Haverkampf to deceive and defraud 
creditors. But, be this as it may, we are of {*510} the opinion that the failure of the bank 
to record its mortgage promptly, does not constitute a fraud in law as to the creditors 
represented by the appellant. This failure to record is relied upon as fraudulent in that 
the creditors were not put upon notice. In the case of Kitchen v. Schuster, 14 N.M. 164, 
89 P. 261, this court held that the effect of a failure to record a chattel mortgage is to 
make it void as to purchasers and mortgagees in good faith without notice. It will be 
observed that creditors generally are not included. The law of this territory as it now 
exists is found in the following sections of the Compiled Laws of 1897: "Section 3953. 
All deeds, mortgages, United States patents and other writings affecting the title to real 
estate, shall be recorded in the office of the probate clerk of the county or counties in 
which the real estate affected thereby is situated." "Sec. 3955. From and after the 1st 
day of January, 1888, no deed, mortgage or other instrument in writing, not recorded in 
accordance with section three thousand nine hundred and fifty-three, shall affect the title 
or rights to, in any real estate, of any purchase or mortgage in good faith, without 
knowledge of the existence of such unrecorded instruments." "Sec. 2361. That hereafter 
all chattel mortgages, or other instruments of writing, having the effect of a mortgage or 
a lien upon personal property, shall be acknowledged by the owner or mortgagor and 
recorded in the same manner as conveyances affecting real estate. Upon the receipt of 
such instrument the recorder shall indorse on the back thereof the time of receiving it, 
and when recorded the party in whose favor the mortgage is executed shall have the 
right to withdraw the same. The recorder shall keep a book properly indexed, in which 
shall be recorded affidavits of renewal of chattel mortgages, and shall indorse on the 
back thereof the time of filing the same, and shall refer on the margin of the record of 
the same to the book and page in which the mortgage is recorded, which the affidavit is 
intended to renew. When such mortgage is acknowledged and recorded in the manner 



 

 

herein prescribed, or when such affidavit of renewal is recorded as herein required, and 
it shall be shown to the court by the {*511} oath or affidavit of the party wishing to use 
the same, or either of them, or of any one knowing the fact that such mortgage or 
affidavit is lost or not in the possession of the party wishing to use the same, or either of 
them, the record thereof or the transcript of such record, certified by the recorder, under 
the seal of his office, may be received in evidence without further proof. For recording a 
chattel mortgage the clerk shall receive one dollar and fifty cents when the same 
contains not exceeding ten folios of one hundred words each, and fifteen cents for each 
additional folio; for recording and indexing the affidavit, fifty cents; but this act shall in no 
manner affect or impair any existing chattel mortgage already filed as now required by 
law."  

{6} This court has declared the law upon this subject in the case of Ilfeld v. Baca, 13 
N.M. 32-38, 79 P. 723. The court, speaking by Chief Justice Mills, said: "Registration is 
not to protect creditors unless specifically provided for in the law. That the registration 
act of this territory is not made to protect creditors is shown by the reading of Section 
3953, of the Compiled Laws of 1897, which says: 'From and after the first day of 
January, 1888, no deed, mortgage or other instrument in writing, not recorded in 
accordance with Section 2953, shall affect the title or rights to, or in any real estate, of 
any purchase or mortgage in good faith, without knowledge of the existence of such 
unrecorded instruments.' Nothing is said in the act about creditors of the grantor. There 
is a great diversity in the statutes of the several states and territories as to the protection 
afforded to creditors by their several registry laws. In some states an unregistered deed 
is declared void as against 'creditors,' in others as against 'judgment creditors,' while in 
a considerable number (and New Mexico is among them), creditors are not mentioned 
in the statutes at all, and unrecorded conveyances are held valid as at common law 
against even judgment and attaching creditors. Unless the words of the statute are so 
broad as to manifestly include creditors at large, only those are regarded as creditors 
who obtain a lien by judgment, attachment or otherwise, before an antecedent deed 
{*512} or mortgage is recorded. Webb on Record of Title, sec. 10." This case was again 
before this court on rehearing, 14 N.M. 65, 89 P. 244, but, while an opinion was written 
upon the rehearing, the construction of the registration statutes of the Territory as 
declared in the original opinion was not in any respect set aside or modified in the later 
opinion. The construction given those statutory provisions in the original opinion, 
therefore, must be adhered to as the views of the court upon that subject and are 
properly applied to the present case. Bean v. Orr, 182 F. 599. "'Every conveyance' * * * 
'not so recorded shall be fraudulent and void against any subsequent purchaser, lessee 
or mortgagee in good faith for a valuable consideration. None of the creditors whose 
claims are represented by the assignee are either subsequent purchasers, lessees or 
mortgagees, and are therefore not within the classes against whom the instrument is by 
statute declared to be fraudulent and void. Runyan v. McClellan, 24 Ind. 165; Kirkpatrick 
v. Caldwell Admr., 32 Ind. 299; Shirk v. Thomas, 121 Ind. 147; 16 A. S. R. 381, 22 N.E. 
976; Mann v. State, 116 Ind. 383, 19 N.E. 181; Evans v. Pence, 78 Ind. 439. We cannot 
extend the terms of the statute so as to include general creditors in the classes of 
persons against whom unrecorded mortgages are to be deemed as an inference of law 
fraudulent and void, for that would be legislation." Hutchinson v. First National Bank, 



 

 

133 Ind. 271; 36 A. S. R. 537, at 545, 30 N.E. 952. See, also, Loveland on Bankruptcy, 
3 ed., pp. 438, 439, note 31 and p. 595, and cases cited. Collier on Bankruptcy, 6 ed., 
555, and cases cited; Jones on Chattel Mortgages, 5 ed., secs. 237, 325, 364, 356, and 
cases cited. See, also, Rogers v. Page, 140 F. 596, at p. 606. This case seems to be 
conclusive in that it holds distinctly that the failure to record a chattel mortgage does not 
constitute a fraud in law and render the same void as to creditors in this territory. In the 
brief of counsel for appellant, the attention of the court is called to a number of cases 
which counsel strongly contend support their contention that the mortgage in this case 
was fraudulent in law as against the creditors of the bankrupt estate. This contention is 
based on the failure of the bank to promptly record its {*513} mortgage. It must be 
admitted that the authorities are not harmonious on this subject, but an examination 
discloses that the difference of the statutes of the different states as to the effect of 
recording deeds, mortgages, and other instruments is the basis for this diversity of 
opinion. Counsel for appellant refer to several cases which, it is contended by them, are 
conclusive of this case. The first case relied upon is Blennerhassett v. Sherman, 105 
U.S. 100, 26 L. Ed. 1080. While this is a well considered case, the facts of the case are 
essentially different from the present case. In the Blennerhassett case there was 
positive notice of insolvency and an absolute want of good faith in addition to the failure 
to record the instrument promptly. As to knowledge of insolvency, the court said: "Notice 
of his insolvency was also brought home to Stephens and Blennerhassett by their 
knowledge of the fact that he had appropriated to his own schemes and speculations a 
fund which, principal and interest, amounted to over $ 800,000, committed to his 
custody as a trustee and receiver. The evidence that they knew of the fact of his 
appointment as receiver, the amount of the fund which came to his hands and the 
appropriation of the fund to his own uses is conclusive." In addition to this, the court 
found that Blennerhassett and Stephens actively concealed the incumbrance for the 
unlawful purpose of inducing credit and, also, by false representations by 
Blennerhassett and Stephens. In fact, the case discloses a studied scheme of fraud and 
deception. The case at bar is different in almost every respect. The bank paid the $ 
9,000 in cash for the sole purpose of paying in full all of the then indebtedness of 
Haverkampf, so that the bank should be his sole creditor, and the money was used for 
that purpose, as is not denied. It is true that for the purpose of replenishing the stock of 
goods which was necessary and incident to a mercantile business, permission was 
given to purchase, but upon condition that all bills should be paid when due. It also 
appears that at the time the mortgage was executed, Haverkampf was required by the 
bank to make a schedule of his assets and liabilities, from which it appeared that his 
assets were valued at  
approximately $ 35,000.00, while {*514} the liabilities were $ 10,000, which schedule 
was signed by Haverkampf. It further appears from the evidence that Haverkampf had $ 
3,000.00 to his credit in the bank. The bank, therefore, could have no notice or evidence 
of insolvency, or reasonable grounds for believing that Haverkampf was, or  
was likely to become, insolvent. In addition to this, the facts show that Haverkampf 
claimed that he transacted business to the amount of $ 35,000 per annum, so that the 
loan was not made to bolster a failing concern. From the facts found the bank made the 
loan, secured by the mortgage, with the utmost good faith and the mortgage was not 
promptly recorded because of the confidence reposed in Haverkampf and the solvency 



 

 

of his business. These facts are not seriously disputed, so that the case of 
Blannerhassett v. Sherman, supra, appears to be inapplicable. The case of Bean v. Orr, 
182 F. 599, is so nearly on all fours with the case now under consideration, that 
reference will be made at this point. "After a careful reading of the evidence, we are 
unable to find sufficient facts warranting the holding that Bean acted otherwise than in 
the utmost good faith, or that he was in any wise a party to any intention to hinder and 
delay or defraud any of the creditors of the Tysor-Cheatham Mercantile Company, or, at 
the time of advancing his money to the said company, he had any suspicion that the 
same company was insolvent. In fact, the case shows that the very $ 4,000 which Bean 
advanced on the security in question was full consideration and was intended to be 
used, and was used, to pay off creditors, and the propriety and necessity of the loan is 
shown to have been the dullness and embarrassment of business, crops being short, 
collections poor, and that the company was presently unable to dispose of its goods. It 
is true that Tysor, of the Tysor-Cheatham Mercantile Company, was a brother-in-law of 
Bean, and Bean wanted to help him, and he testifies that he had confidence that Tysor 
could and would repay him; and it is also true, under the circumstances fairly explained 
by Bean, that his mortgage was not recorded until some months subsequent to its 
execution. It is on these last mentioned circumstances that the referee held that the 
{*515} mortgage was executed to hinder and delay creditors, relying upon the case of 
Clayton v. Exchange Bank, 121 F. 630, 57 C. C. A. 656, in which this court, in a case 
where there was a mortgage upon a stock of goods on hand and to be added to by 
subsequent purchases, and an agreement to withhold the mortgage from the record for 
the purpose of aiding the credit of the mortgagor, and the mortgage was withheld from 
record until the mortgagor decided to take the benefit of the bankruptcy act, and where 
there were other circumstances pointing to fraud, held, stressing the withholding from 
record, that the mortgage was fraudulent under Georgia Law, as made to hinder and 
defraud creditors. Here the mortgage is on real estate, and the evidence shows, at best, 
only suspicion that fraud was intended by either party to it, while Bean, the mortgagee, 
so far as such showing can be made, vindicates himself of all fraud or intention to 
defraud or to aid to defraud. Neglecting to promptly record a mortgage is not in itself 
fraudulent as against other creditors, and it is not made fraudulent by the additional fact 
that brothers-in-law are adverse parties to the mortgage." From this case it is clear that 
the mere fact of a failure to promptly record a mortgage will not authorize a holding that 
the mortgage is fraudulent as to creditors. There must be something more than this. The 
case from Georgia referred to in the above quotation is instructive upon this point and is 
one of the cases relied upon by appellant's counsel. There were no fraudulent 
representations or acts attributable to the bank or its officers, as the court declared in its 
eleventh finding of fact. In the case of in re Hunt, 139 F. 283, the court said: "But while 
the court may have its suspicions that such was the fact, it is not, therefore, at liberty to 
so find or hold, even if those suspicions are justified by, and grew out of, the evidence. 
Fraud must be proved. It may be inferred from facts established by competent proof, but 
the inference of fraud cannot legally be drawn and is not justifiable when the inference 
of innocence is just as consistent with the facts. I cannot find from this evidence that the 
failure to record the mortgage was accompanied {*516} by such acts on the part of the 
mortgagee or of its agents that a fictitious credit was given to Hunt, now the bankrupt, or 
that the acts of the defendant induced any creditor to forego any right. The defendant is 



 

 

not estopped from asserting the mortgage." In re Shirley, 112 F. 301. In this case the 
court discussed the effect of an unrecorded mortgage as to creditors under a statute in 
Ohio, declaring such instruments void. The court said, in part: "A creditor which was 
selling goods to its debtor took a chattel mortgage to secure his past indebtedness, but 
agreed, at the instance and request of the debtor, to withhold such mortgage from 
record so long as he should pay a certain sum per month and should pay cash for 
subsequent purchases. The creditor supposed that it was furnishing the debtor with 
practically all the goods he purchased, and there was no actual fraudulent intent. Held 
that, under such circumstances, the mortgagee was not estopped from subsequently 
filing its mortgage and asserting its lien thereunder from that date upon property other 
than the mortgagor's stock, as against other creditors who had in the meantime sold 
goods to him, without the mortgagee's knowledge.  

{7} In the present case, therefore, to hold that there was legal fraud it would be 
necessary to predicate this upon the fact that the mortgage was not recorded for about 
one month after the officers of the bank became aware of the fact that Haverkampf had 
purchased goods and failed to pay for them, in violation of his agreement with the bank. 
Until this time all the testimony and circumstances tend to show that the officers of the 
bank regarded the bank as the sole creditor of Haverkampf. It is true that the mortgage 
was not recorded for more than one year after its execution, but, having been given for 
full cash consideration, not in contemplation of insolvency, but for the sole purpose of 
enabling Haverkampf to pay his entire indebtedness, together with an agreement that 
no new indebtedness, of any consequence, should be incurred by him, without any 
agreement that the mortgage should not be recorded and with no evidence whatever of 
efforts on the part of the bank or its officers to induce the {*517} extension of credit to 
Haverkampf, we are of the opinion that this case is not governed by the doctrine 
announced in the cases relied upon by the appellant, but is within the law as laid down 
in the cases last above referred to. If so, the bank should not be barred or postponed 
from enforcing its lien. Judgments for sums aggregating about $ 1,000.00 were 
rendered against the defendant, Haverkampf, on the same day on which he was 
adjudicated a bankrupt, but whether the judgments were rendered prior to the 
adjudication is not made clear. However, the mortgage, having been recorded January 
9th, 1907, and the judgments rendered May 27th, 1907, the mortgage was a prior lien. 
All other creditors of the bankrupt were general, and not, lien creditors. That the trustee 
in bankruptcy stands in the shoes of the bankrupt and that his rights are similar, is 
settled by numerous authorities. York Mfg. Co. v. Cassell, 201 U.S. 344, 50 L. Ed. 782, 
26 S. Ct. 481; Humphrey v. Tatman, 198 U.S. 91, 25 S. Ct. 567, 49 L. Ed. 956; in re 
Economical Printing Co., 110 F. 514; Security Warehousing Co. v. Hand, 206 U.S. 415, 
51 L. Ed. 1117, 27 S. Ct. 720; Hewit v. Berlin Machine Works, 194 U.S. 296, 48 L. Ed. 
986, 24 S. Ct. 690. That a mortgage, valid under state law made before the four months' 
period is valid as against the trustee of the mortgagor, is also declared by the above 
authorities. The mortgage in this case, having been both executed and recorded more 
than four months prior to the filing of the petition in bankruptcy, its lien would be valid 
under the bankrupt law and creditors represented by the trustee having no prior and 
subsisting lien. From these conclusions it follows that the judgment of the court below 
should be affirmed with costs. It is so ordered.  


