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SYLLABUS
SYLLABUS

1. In an adjudication of lien under statutes of New Mexico, section 2216-2232, Compiled
Laws, N. M., 1897, not purporting in any manner to be a personal judgment against any
non-resident defendant substituted service of process by publication against such
defendant is valid, the proceeding, as to such defendant, being in its character in rem.

2. An attorney at law who is also a notary public in New Mexico may take the affidavit of
his client or of his client's agent upon which service of process by publication is based, it
having for many years been the practice in New Mexico to do so and there being
nothing in the law to prohibit it.

3. Where it appears from the record that the officer before whom a lien claimant made
the verification of his claim required by section 2221, C. L. of N. M., 1897, was a clerk of
court of record of the State of Colorado and that such officer was by the laws of
Colorado empowered to administer oaths generally in said State, the verification is
sufficient.

4. Where there is no dispute that a sub-contractor, lien claimant in good faith furnished
material to be used, and that the material was used in the construction of a particular
building, and that such claimant's lawful demand therefor remained unsatisfied, the filing
of its claim of lien, when the building was substantially completed, there remaining to be
done but seven or eight hours of one man's work of ornamental carving on the outside
of the building and the premises for several weeks theretofore being occupied for the




purposes intended, is not premature, but is a substantial compliance with the
requirements of the statute that the claim shall be filed within sixty days after completion
of the building.

5. The objection that the cross-complaint should be stricken from the files because not
signed by an attorney or counsellor of the court is not in apt time when not made until
after answer of the merits of the cross-complaint and replication filed by cross-complaint
duly signed by a counsellor of the court, such irregularity being deemed to have been
waived.

6. Where materials are furnished to be used, and in fact are used, in the construction of
a particular building in New Mexico, the party so furnishing such material is entitled to
the benefit of the lien laws of New Mexico, although said material was sold and
delivered in another State.
7. Section 2229, Compiled Laws of N. M., 1897, providing that "the court may also allow
as part of the costs . . . reasonable attorney's fee in the district and Supreme Courts," is
not repugnant to art. XIV, sec. 1, of the amendments to the Constitution of the United
States, providing, in part, that "No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States, nor shall any State
deprive any person of life, liberty or property without due process of law, nor deny to
any person within its jurisdiction the equal protection of the law."
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AUTHOR: CRUMPACKER
OPINION
{*259} STATEMENT OF THE CASE AND OPINION.

{1} The salient facts found in the record are that prior to the first day of August, 1894,
one of the appellants, The Las Vegas Masonic Building Association, entered into a
contract with one Michael T. Kean, to construct a building known as the "Masonic
Temple Building" at East Las Vegas, N. M., and soon thereafter began the construction
of the building. The Newton Lumber Company, a corporation organized under the laws
of the State of Colorado, entered into a parol contract with the said Michael T. Kean, in
Pueblo, Colorado, whereby The Newton Lumber Company agreed to sell, furnish and
deliver to said Kean, f. 0. b. cars at Pueblo, Colorado, certain lumber, mill-work, and
other building material, for the use by said Kean in the construction of the said Masonic
Temple building, for the sum of $ 2,469.57, which said sum Kean agreed to pay The
Newton Lumber Company, and by this contract The {*260} Newton Lumber Company,
further agreed to furnish, sell and deliver certain other lumber, mill-work and other
building material to and for said Michael T. Kean, for the use by him in the construction
and completion of said Masonic Temple Building, and to perform certain other labor and
services in and upon said building under said contract, from time to time as the same
may be ordered or required by or for said Kean for use in the performance of his
contract for the building of said Masonic Temple, and other improvements upon the
premises described. The claim of lien of the Newton Lumber Company in this case is for
materials furnished for use in the construction of the said Masonic Temple and for labor
and services performed upon the said premises under the above mentioned contract.
The materials were furnished and the labor and services performed, as aforesaid from
time to time between the eighth day of December, 1894, and the thirty-first day of July,
1895. The appellee, Frank Genest, was a stonecutter and sub-contractor under Michael
T. King, and performed services as such during the construction of the building. The
work on said Masonic Temple building under said contract with Michael T. Kean began
about the first day of August, 1894, and was prosecuted continuously by said Kean and
his bondsmen, with the exception of a few days temporary delay in the early part of
July, 1895, from said time of beginning until the seventeenth day of September, 1895, in
the forenoon of which day the last work upon said building under said contract was
done; the work on said building was all completed prior to the first day of September,



1895, except the stone carving upon the front entrance to the second and third floors of
said building, which carving was outside ornamental work; but one man was employed
in the doing of this work, and the second and third floors were occupied and used for
the purposes for which they were intended during the whole time this carving was going
on without interruption; the said {*261} stone carving was prosecuted continuously from
the twenty-third day of August, 1895, until and including the seventeenth day of
September, 1895, and was part of the original plan of said building specified in the
contract with said Kean. On the sixteenth day of September, 1895, at about ten o'clock
in the forenoon of that day, The Newton Lumber Company, filed in the office of the
probate clerk and ex officio recorder of San Miguel county, New Mexico, a claim of lien,
which was sworn to before the clerk of the district court of Pueblo county, Colorado. On
the sixth day of November, 1895, Frank Genest filed in the office of said probate clerk,
his claim of lien which was sworn to before the judge and acting clerk of the county
court of Pueblo county, Colorado. That these officers were qualified and authorized
under the laws of the State of Colorado to take and administer oaths was shown by the
evidence. On the thirteenth day of April, 1896, Frank Genest filed his bill of complaint for
foreclosure of his alleged lien, and made parties defendant, among others, the
appellants, The Newton Lumber Company, and Michael T. Kean. The Newton Lumber
Company on the twelfth day of June, 1896, caused to be filed its crossbill of complaint
for the foreclosure of the lien claimed by it. The principal contractor, Michael T. Kean,
having left the Territory of New Mexico, service was sought to be made upon him by
publication, both upon the original complaint filed by Genest and the cross-complaint
filed by The Newton Lumber Company. The affidavit for publication in each instance
was made by John D. W. Veeder, as agent of complainant and cross-complainant, and
sworn to by him before Elmer E. Veeder, as notary public, said John D. W. Veeder, and
Elmer E. Veeder constituting the law firm of Veeder & Veeder. When the cross-
complaint of The Newton Lumber Company, was filed it was not signed by any member
of the bar of the Territory of New Mexico, nor was it signed by the Newton Lumber
Company, as cross-complainant. It was signed, however, by {*262} Hartman & Clynn, of
Pueblo, Colorado, as solicitors for the Newton Lumber Company, and verified by W. C.
Ponchan, its duly authorized secretary. Afterwards upon the offering of testimony by
said cross-complainant in support of the crossbill, on March 6, 1897, and after voluntary
answer by appellants filed in July 30, 1896, to the merits of the crossbill, and replication
filed in November 7, 1896, by cross-complainant, duly signed by Veeder & Veeder,
attorneys and counsellors of the district court, appellants objected to the taking of any
testimony under said crossbill, upon the ground that the same had not been signed.
Later, on October 2, 1897, an ex parte, nunc pro tunc order was made by which said
firm of Veeder & Veeder were permitted to sign the crossbill of complaint of the Newton
Lumber Company, as its counsel, as of the date of the filing of the crossbill, upon
representations made by them that they were of counsel for said company, at the time
the crossbill of complaint was filed. When the affidavit for publication was made in
behalf of Frank Genest, the original complainant, said firm of

Veeder & Veeder appeared as solicitors of record for said complainant Genest. On the
twenty-third day of November, 1899, appellants filed a motion to vacate the nunc pro
tunc order above referred to and to strike the crossbill of complaint from the files, which
motion was overruled by the court. The appellant, Mutual Building & Loan Association of



Las Vegas, held a mortgage upon the premises in question, which was not recorded
until after the commencement of the building. In the final decree the court gave to
Genest a lien for $ 232.40, with interest, and to the Newton Lumber Company, a lien of
$ 3,790.24, and there was allowed to Frank Genest for and on account of attorney's
fees $ 100 and in the case of the Newton Lumber Company, $ 500 attorney's fees.

{2} The appellants filed exceptions to the decree of the court and a motion for a new
trial, both of which were {*263} overruled, and the case comes to this court upon appeal,
the following errors being assigned:

"First. That the court erred in finding that the building in controversy was substantially
completed at the time of the filing of the lien of the Newton Lumber Company.

"Second. In finding that the notice of the lien of the Newton Lumber Company was filed
in the office of the probate clerk and ex officio recorder of the county of San Miguel,
within the time required by the statutes of the Territory of New Mexico.

"Third. In holding that the complainant Frank Genest, was entitled to a mechanic's lien
upon the building and property in question in this suit under the statutes of the Territory
of New Mexico.

"Fourth. In holding that the Newton Lumber Company was entitled to a mechanic's lien
upon the building and property in question in this suit under the statutes of the Territory
of New Mexico.

"Fifth. In holding that the claims of liens of Frank Genest and the Newton Lumber
Company were properly verified.

"Sixth. In entering any decree in this case in favor of the complainant Frank Genest.

"Seventh. In entering any decree in this case in favor of the cross-complainant, the
Newton Lumber Company.

"Eighth. In taking jurisdiction of this cause and entering any decree in favor of the
complainant and the cross-complainant, when it appeared that the only service of
process upon the original contractor, Michael T. Kean, was had by publication.

"Ninth. In decreeing to the complainant and the cross-complainant any sum of money
for and on account of attorney's fees.

"Tenth. In overruling the motion of defendants to strike from the files and vacate the
pretended order entered {*264} in said cause bearing date the second day of October,
1897, and

"Eleventh. In overruling the motion of the appellants to strike from the files the cross-
complaint of the Newton Lumber Company."



{3} The first question to be considered is presented by the contention of appellants that
the contractor, Kean, being a necessary party, as to him the trial court did not acquire
jurisdiction. This argument is based upon the theory that the court should have acquired
jurisdiction over the person of the contractor, before a valid judgment could be entered
against the property in question in favor of these lien claimants. But the lien is a remedy
in the nature of a charge on land, given by statute to secure a priority or preference in
payment for the performance of labor or the supply of materials for the buildings, to be
enforced against the particular property in which they have become incorporated, in the
manner and under the limitations therein expressly provided. It does not arise out of nor
is it of the essence of the contract for labor or materials. Philips on Mechanic's Liens,
sec. 9. The lien of the mechanic being a remedy, having for its object the subjection of
specific property to the payment of an indebtedness arising out of its construction, the
proceeding so far as this object is to be attained is in its character, in rem. Philips,
Mech. Liens, sec. 305. No lesser or greater object is sought to be obtained by the lien
claimants in the case at bar, and whether or not our statute authorizes judgments in
personam to be entered against certain defendants under certain circumstances, need
not be inquired into here. This particular adjudication of liens purports to be in no
manner a personal judgment against any defendant, but it is merely, within the words of
the statute, a judgment against the property of the owner. The question of a personal
judgment against the non-resident or absent contractor being eliminated from the case,
we are yet to inquire if the substituted {*265} service of summons by publication which
was sought to be made by both these lien claimants against said nonresident or absent
contractor Kean is valid? The statute provides for service by publication where the
defendant resides out or is absent from the Territory. Section 2225, Compiled Laws of
New Mexico, 1897. Considering the question of the validity of substituted service in
such cases, the Supreme Court of the United States has said "Substituted service by
publication may be sufficient to inform the parties of the object of the proceeding taken
where property is once brought under the control of the court by seizure or some
equivalent act. The law assumes that property is always in the possession of its owner
or by agent, and it proceeds upon the theory that its seizure will inform him, not only that
it is taken into the custody of the court but that he must look to any proceedings
authorized by law upon such seizure for its condemnation and sale. Such services may
also be sufficient in cases where the object of the action is to reach and dispose of
property in the State, or of some interest therein, by enforcing a contract or a lien
respecting the same. In other words such service may answer in all actions which are
substantially proceedings in rem." Pennoyer v. Neff, 95 U.S. 714, 727, 24 L. Ed. 565;
Heidritter v. Elizabeth Oil-Cloth Company, 112 U.S. 294, 300, 28 L. Ed. 729, 5 S. Ct.
135. The cases cited and relied upon by counsel for appellant arising under the statutes
of Colorado, providing that the lien of the sub-contractor shall be limited to the amount
due to the contractor, as provided by original and subsequent contracts; that judgments
shall be rendered according to the rights of the parties; that the various rights of all the
lien claimants and other parties in any such action shall be determined and incorporated
in one judgment or decree; that each party establishing his claim shall have a judgment
against the party personally liable to him for the full amount of his claim so established
and that he shall have a lien established and determined in said decree upon the
property to which his {¥*266} lien shall have attached to the extent hereinbefore stated --



provisions very dissimilar to those contained in the New Mexico Statute -- are not in
point. 2 Mills Ann. Stat., secs. 2867-2899. We can not therefore agree with counsel for
appellant that the court could not acquire jurisdiction, for the purposes of this lien act, as
to the defendant Kean, by substituted service of summons by publication.

{4} And as to the further objection made by appellant that the notice of publication,
founded upon an affidavit of John D. W. Veeder, attorney for complainant and cross-
complainant (sec. 2964, C. L. of N.M. 1897), was sworn to before Elmer E. Veeder, at
the time solicitor for both complainant and cross-complainant, and appellants request
that this court establish some rule as to whether or not an attorney for a party to a suit
has authority to take the affidavit as the foundation for such service by publication, we
hold that an attorney who is also a notary public in New Mexico may take such affidavit
of his client, or as was done in this case, of his client's agent. It is now and has been for
many years the practice in this Territory to do so, and however reprehensible it may be
there is nothing in the law which prohibits it. Reavis v. Cowell, 56 Cal. 588; Daws v.
Glasgow, 1 Penney 171; Young v. Young, 18 Minn. 90.

{5} The second objection made by appellants to be considered is that the claim of Frank
Genest, purporting to have been verified before "John H. Mitchell, judge and acting clerk
of the county court of the county of Pueblo, State of Colorado," and the claim of the
Newton Lumber Company, purporting to have been verified before "H. B. McCoy, clerk
of the district court of Pueblo county, State of Colorado, by E. Moore, deputy clerk" were
not verified before some one authorized to administer the oaths of lien-claimants to their
claims of lien as required by section 2221, C. L. of N.M. 1897. It having been proven in
this case by the Statutes of Colorado that these officers were empowered by {*267} the
laws of Colorado to administer "all oaths required to be taken by any person upon any
lawful occasion" (R. S. '68, p. 482, sec. 3; G. L. '77, pp. 661, 662, sec. 1927; C. S. '83,
p. 739, sec. 2473). There is no question presented here as to the sufficiency of the
authentication or the form of the verification upon which questions nearly all of the
cases cited by the appellants turn. Without discussing the effect to be given to the long-
established custom of the courts of New Mexico in recognizing the validity of
verifications of pleadings, affidavits and various other instruments before a clerk of a
court of record or notary public of another State or Territory for use in New Mexico, we
think it is sufficient to state that in our opinion the statute of this Territory (sec. 3041, C.
L. of N.M. 1897) providing that depositions of witnesses residing within another State for
use in any court in New Mexico may be taken before "any clerk of a court of record
having a seal, or notary public" as well as before a duly appointed commissioner for
New Mexico, is persuasive at least of the policy of the Territory to recognize the
authority of clerks of a court of record having a seal or notaries public, in another State
or Territory to administer the oaths of claimants to their claims of lien in conformity with
the requirements of the New Mexico lien statute. Where the power of the officer to
administer the oath generally in the State is shown to exist, many authorities uphold the
power of such officer to administer oaths for use in a sister State or Territory without any
express statute authorizing them to do so. Wood v. St. Paul Ry. Co. (Minn.), 42 Minn.
411, 44 N.W. 308; Hinton v. Life Ins. Co. (N. C.), 116 N.C. 22, 21 S.E. 201; Harris v.
Barber, 129 U.S. 366, 32 L. Ed. 697, 9 S. Ct. 314; Windmill Co. v. Shay, 32 Neb. 19, 48



N.W. 896; Boisot on Mech. Liens, 456; Duggan v. Washougal Land and L. Co., 10
Wash. 84, 38 P. 856.

{6} (Since this opinion was prepared the legislative assembly of New Mexico has
legislated upon the subject here last discussed. Laws of N.M. 1901, chapter LXII, secs.
14 and 15.)

{*268} {7} Appellants' third objection is that the lien of the Newton Lumber Company is
void because prematurely filed. The court below found that the building was
"substantially completed” at the time of the filing of the lumber company's lien. The only
evidence upon this point before this court is to be found in the recital of facts in the
findings of the court below and its conclusion of substantial performance therefrom.
These findings we must therefore accept as true, and are; "That such claim of lien was
filed on the forenoon of the sixteenth of September, 1895, at about ten o'clock; that
when said claim was filed there remained only seven or eight hours work by one man to
be done on stone carving; that the work on said building was all completed prior to the
first of September, except said stone carving which was outside ornamental work; that
but one man was employed in doing said work and that during all said time the second
and third floors of the building were occupied for the purposes for which they were
intended; that said carving was a part of the original plan specified in the contract with
the contractor Kean, and that work on said building under said contract with said Kean
began about August 1, 1894, and was prosecuted with said contract by said Kean and
his bondsmen continuously under said exception of a few days temporary delay in the
early part of July, 1895, from said time of beginning until the seventeenth day of
September, 1895, in the forenoon of which day the last work upon said building under
said contract was done." We therefore can inquire into the matter no further than to
determine whether a substantial completion of the building is a completion thereof within
the meaning of section 2221, C. L. of N. M., 1897, which provides "That every other
person, save the original contractor claiming the benefit of this act, must within sixty
days after the completion of any building file for record his claim.” In construing this act,
the Supreme Court of the United States in the case of Ford v. Springer Land
Association, 168 U.S. 513, 42 L. Ed. 562, 18 S. Ct. 170, {*269} say: "Although
mechanics' liens are the creation of statute, the legislation being remedial, should be so
construed as to effect its object.” One object of the act is to provide security to the
materialman for the material used in the construction of a building until his lawful
demands are paid. There is no dispute that the Newton Lumber Company in good faith
furnished the material to be used and that it was so used in the construction of the
building in question, and that its claim for the value thereof remained unsatisfied; nor
that it has in good faith made, or attempted to make substantial compliance with the
requirements of the statute. Interpreting this section (2221, C. L., 1897) by the rule of
construction laid down by the Supreme Court of the United States, we must to
effectuate the objects of the act, hold that a substantial completion is a compliance with
the provisions of the statute and that this lien was not prematurely filed.

{8} The fourth objection of appellants is that the cross bill of complaint of the Newton
Lumber Company should have been stricken from the files because not signed by an



attorney or counsellor of the court. The appellants having filed their answer to the merits
of the cross-complaint of the Newton Lumber Company, and the cross-complainant
having replied with replication duly signed by counsellors of the court, before objection
was made by appellants that the crossbill of complaint should be stricken from the files
because not signed by an attorney or counsellor of the court, we deem the irregularity in
the signing of the crossbill to have been waived by appellants, and the subsequent
order of the court permitting counsel to sign it nunc pro tunc as proper practice. |
Daniel Chan. Plead. & Prac., 784 and 399.

{9} It is fifthly contended by counsellor for appellants that as the contract between the
Newton Lumber Company and the contractor, Kean, was made out of the {*270}
Territory, and the materials used in the construction of the building were delivered by it
to the contractor f. 0. b. cars at Pueblo, no lien in the company's favor can arise under
the New Mexico statute. We are of the opinion that under the circumstances presented
by the record in this case, the rights of the sub-contractor to enforce the lien claimed are
not impaired or destroyed by the fact that by said contract the Newton Lumber
Company agreed to and did sell and deliver the materials in another State. It appears
from the complaint, the copy of notice of lien therein set forth, and the proofs, that the
Newton Lumber Company "agreed to furnish the material for use in the construction of
the building" in question and that it "agreed to perform certain labor to and for the
contractor Kean and for use in the construction and completion of said Masonic
Temple," and that it "did so furnish the material, perform certain work in Las Vegas on
the building, put up the stairs, set the front and finish the Montezuma Club." The statute
provides that "every person performing labor upon, furnishing materials to be used in
the construction of any building . . . has a lien." Section 2217, C. L. 1897. It appears
from the facts in the record before us that the Newton Lumber Company "was willing to
furnish them (the materials) on the information it had of the character of the work;" that
the materials were so furnished and used in the construction of the building, and the
court below so found. It is the furnishing of materials to be used in the construction and
the putting of them into the building which entitles the sub-contractor to the lien upon the
premises to the extent of the value of that material. The case, cited by counsel for
appellants, of Birmingham Iron Foundry v. Clencove Starch Mfg. Co., 78 N.Y. 30, is
under a statute much more restrictive in its terms than ours, and the cases of Twitchell
v. Steamboat Co., 12 Mo. 412, and Noble v. Steamboat Co., 12 Mo. 261, involved the
guestion of the assertion of a lien for work performed on {*271} boats outside of the
State of Missouri, and these cases are therefore not a guide to correct judgment in the
present case. The statute of New Mexico is general and does not restrict the right of lien
to cases where materials are sold and delivered in this Territory, and we conclude that
the contention of counsel for appellants in this regard is not tenable. Mallory et al. v.
Abattoir Co. (Wis.), 80 Wis. 170, 49 N.W. 1071; Campbell v. Coon (N. Y.), 149 N.Y.
556, 44 N.E. 300; Gaty v. Casey et al., 15 Ill. 189.

{10} And finally, it is further insisted that the provision of the lien law of New Mexico that
the court may allow as part of the costs a reasonable attorney's fee in in the district and
Supreme Courts is unconstitutional, as being in contravention of article X1V, sec. 1 of
the amendments to the Constitution of the United States, providing, in part, that "no



State shall make or enforce any law which shall abridge the privileges or immunities of
citizens of the United States, nor shall any State deprive any person of life, liberty or
property without due process of law nor deny to any person within its jurisdiction the
equal protection of the laws," and that, therefore, that part of the judgment allowing
attorney's fees is unlawful. The objection is based upon the alleged inequality of the law
in giving attorney's fees to one who succeeds in establishing a mechanic's lien, but not
to one who successfully defends a suit brought for that purpose. A like provision was
held constitutional in the case of Wortman v. Kleinschmidt, 30 P. 280 (12 Mont. 316),
and that decision re-affirmed in Helena Steam Heating Co. v. Wells, 40 P. 78 (16 Mont.
65), and held unconstitutional in Grand Rapids Chair Co. v. Runnels, 43 N.W. 1006 (77
Mich. 104), and in Randolph v. Supply Company, 106 Ala. 501, 17 So. 721 (Ala.). Such
attorney's fees have been sustained by the Supreme Court of California ( Jewell v.
McKay, 82 Cal. 144, 23 P. 139; Mclntyre v. Trautner, 78 Cal. 449, 21 P. 15; Rapp v.
Gold, 74 Cal. 532, 16 P. 325), and by the Supreme Courts of several other States. An
examination of the Michigan and Alabama cases, {*272} above cited, shows that the
decisions are founded upon the same deductions which had been announced as clearly
stated in Wilder v. Railway Co., 70 Mich. 382 (38 N.W. 289), are that "the Legislature
can not make unjust discriminations between classes of suitors without violating the
spirit of the constitution. Corporations have equal rights with natural persons, as far as
their privileges in the courts are concerned.” The law of this Territory operates equally
upon corporations and natural persons, and is not obnoxious to the criticism of the
courts of Michigan nor of the Supreme Court of the United States in the cases of Ellis v.
Railroad Co., 165 U.S. 150, 17 S. Ct. 255, 41 L. Ed. 666, relied upon by appellants. The
decision of the Alabama court ( Randolph v. Supply Company, supra), is also clearly
founded upon a misapprehension of the reasoning in the Michigan cases, supra, and
we can not regard it as controlling. We are therefore of the opinion that the legislative
assembly of New Mexico had the power to declare that a reasonable attorney's fee in
the district and Supreme Courts may be allowed as part of the costs.

{11} Having carefully considered all of the objections presented by learned counsel for
appellants, and finding no error in the record, the judgment of the court below will be
affirmed, with costs. And it is so ordered.



