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OPINION
{*389} {1} This is an action of assumpsit, brought by August Kirchner, plaintiff in error,
to recover damages for the breach of a contract with the defendant, Saron N. Laughlin,
and Joseph W. Wiley, by which, as the plaintiff alleges, the defendant and Wiley agreed
and undertook to deliver to the plaintiff the sheep and wool mentioned in the written
contract described in the declaration, and copied in the record. The plaintiff prayed
damages for sum of $ 3,500, with interest and costs of the suit, for the breach of the
contract. The defendant, Saron N. Laughlin, interposed the plea of non est factum to
the declaration, denying his signature to the instrument in writing sued on, and denying
the authority of any one to execute it for him. The proof adduced on the part of the

plaintiff being closed, the defendant, by his counsel, then moved the court to direct the
jury to find a verdict for the defendant, upon the pleadings and the proof. The motion




was granted, and the jury so instructed; to which the plaintiff, by his counsel, excepted.
The jury, pursuant to the direction of the court, returned their verdict in favor of the
defendant. After the rendition of the verdict, and before the entry of judgment, the
plaintiff moved the court to set aside the verdict, and to grant a new trial in the cause,
upon the ground that the court erred in directing a verdict in favor of the {*390}
defendant; but the court overruled and denied the motion, and the plaintiff excepted.
From this judgment the plaintiff in the district court brings the case to this court by a writ
of error, and assigns for error: (1) The court erred in refusing to permit the jury to
determine the issue of fact; (2) the court erred in directing a verdict for the defendant
below; (3) the court erred in overruling the motion for a new trial.

{2} In support of the action of the court in refusing to permit the jury to determine the
issue of fact, the defendant in error contends that it was incumbent on the plaintiff in
error, before he could recover in this suit, to prove a joint contract as laid in his
declaration; that proof of a separate contract with either Wiley or the plaintiff in error
would be a fatal variance. Such, it must be admitted, is the doctrine of the common law;
but by the statute law of this territory all contracts which by the common law are joint
only shall be construed to be joint and several, and suit may be brought and prosecuted
against any one or more of the parties liable thereon. Comp. Laws N.M. 88 1845, 1846,
1889.

{3} It is further insisted by the defendant in error that the execution of the contract sued
on being denied by the defendant in error under oath, it devolved upon the plaintiff to
prove the execution of the contract, and that the authority of Wiley to act as agent of the
plaintiff must be shown. The above is a correct proposition, but it is not the precise
guestion in this case. The question is, "Did the court err in refusing to permit the jury to
decide the issue of fact?" The contract read in evidence is signed by "Joseph H. Wiley,"
and "Saron N. Laughlin, by Joseph H. Wiley." William Breeden testified as a witness on
the trial that he wrote the contract, and that it was executed by Joseph Wiley for himself
and Saron N. Laughlin, and that the additional agreement was written by him, (witness,)
{*391} and signed by Wiley for himself and Saron N. Laughlin. But it is objected by
defendant that the power or authority of Wiley to act as his agent was not shown. The
plaintiff testified to a conversation between himself and the defendant, Laughlin, Wiley
being present; in which conversation he says that Laughlin, addressing him as "My
friend,” said, "l want to turn over the sheep." Then Mr. Laughlin turned a little to Mr.
Wiley. They spoke something together that witness did not understand, when Laughlin
said to plaintiff, "Please relieve me from the contract." The plaintiff said, "I should not do
it. You turn over my sheep, and I will do it;" when defendant said, "The contract is
closed, and | shall attend to it very quick." In answer to the plaintiff's question, "Attend to
what?" Laughlin said, "I will attend to the turning over of the sheep;" and the plaintiff
answered that he was satisfied. The sheep were on Laughlin's ranch, where they were
kept by Wiley. Wiley was present, and must have heard the conversation between
Kirchner and Laughlin, without calling into question the statement of Kirchner, or
objecting to Laughlin's offer to turn over the sheep. The witness Ortiz says he received
for the plaintiff, Kirchner, in 1883, 1,200 sheep. He also received all the rams turned
over to Sena. The sheep were received from Wiley. It is true, as insisted by counsel for



defendant, that his plea of non est factum put in issue the execution of the contract,
and Wiley's authority to execute it as agent for the defendant, Laughlin. But, without
further comment, it would have been proper to have submitted the evidence to the jury,
to be considered on the question of Wiley's authority to sign the contract as agent for
Laughlin, with Laughlin's concurrence, unless the evidence should have been rejected,
or withdrawn from the consideration of the jury, on some other grounds.

{4} Among other grounds, the defendant in error calls{*392} attention to the statement in
the second count of the plaintiff's declaration, to the effect that the plaintiff delivered to
and put in charge of Wiley and the defendant, Laughlin, a large number of sheep, "upon
the express promise, undertaking, and agreement of them, the said defendant and the
said Wiley," etc. As already shown, the statute of this territory, and not the common law,
controls a joint contract, by providing that the plaintiff may treat such a contract as joint
and several. In the first count of the declaration the plaintiff declares upon the written
contract, (as modified and enlarged by the second contract;) the second is the common
count in assumpsit respecting the use and return of personal property.

{5} Itis further objected by the defendant that, though it was shown that Wiley signed
the contract for himself and the defendant, it must also be shown, to make this binding
on the defendant, that Wiley had authority to act as such agent, and that no such
evidence was introduced on the trial. In addition to the testimony as above mentioned,
Kirchner further testified that Wiley exhibited a letter which he said was from the
defendant in error, Laughlin; and when the letter was shown to Col. Breeden, and he
had read it, he said it was from Laughlin, and that he wanted to make a contract, and
that Laughlin was responsible, Wiley being present at the time. No sufficient reason has
been shown why this evidence was withdrawn from the jury. In Bank v. Bank, 77 U.S.
604, 10 Wall. 604, 19 L. Ed. 1008, the court said: "It appears by the bill of exceptions
that, upon the evidence in behalf of the plaintiff being closed, the defendant's counsel
moved the court to instruct the jury that it was not sufficient to warrant them to find a
verdict for the plaintiff upon either of the counts in the declaration.” It is further said, in
the same case: "According to the settled practice of the courts of the United States, it
was proper to give {*393} the instruction, if it were clear the plaintiff could not recover."
In the case of Pleasants v. Fant, 89 U.S. 116, 22 Wall. 116, 22 L. Ed. 780, the court
guotes the language of Chief Justice Marshall, as follows: "The general doctrine on a
demurrer to evidence has been correctly stated at the bar. The party demurring admits
the truth of the testimony to which he demurs, and also those conclusions of fact which
a jury may fairly draw from that testimony." In the same case the court held that "the
practice of granting an instruction like the present had superseded the ancient practice
of demurrer to evidence, and that it answered the same purpose, and should be tested
by the same rules; and in that case the question for the consideration of the court was
whether the evidence submitted was sufficient to authorize the jury in finding the
contract set up by the plaintiff.” These cases referred to as cited by the court establish
the doctrine that, if the evidence is not sufficient to warrant a recovery, it is the duty of
the court to instruct the jury accordingly. It is to be borne in mind that the jury must
judge of the weight of the testimony, and the credibility of the witnesses. Comp. Laws
N.M. § 2055.



{6} Again, it is objected by the defendant's counsel that a verbal promise cannot change
a written contract, or be taken in lieu of it, without part performance. In the case of Goss
v. Lord Nugent, 27 E.C.L. 37, the court of king's bench said: "By the general rules of
the common law, when a contract is reduced into writing, verbal evidence is not allowed
to be given of what passed between the parties before the written instrument was made,
or during the time that it was in a state of preparation, so as to add to, or subtract from,
or in any manner to vary or qualify, the written contract; but after the agreement has
been reduced into writing it is competent to the parties, at any time before breach of it,
by a new contract not in writing, {*394} either altogether to waive, dissolve, or annul the
former agreement, or in any manner add to, or to subtract from, or vary or qualify, the
terms of it; and thus to make a new contract, which is to be proved partly by the written
agreement, and partly by the subsequent verbal terms engrafted upon what will be thus
left of the written agreement.” The general rules of the common law are clearly
enunciated in the above-cited case. It is, however, to be observed that the English
statute of frauds of 29 Car. Il., declares that no action shall be brought on certain
defined contracts within the scope of this statute. The common-law rule in regard to
contracts prevails, when not in conflict with this statute. In Le Fevre v. Le Fevre, 4
Serge. & Rawle 241, it is held that, where the situation of the parties is altered by acting
upon the new agreement, parol evidence is admissible to prove that, after signing a
written agreement, the parties made a verbal agreement varying the former, provided
their variation had been acted upon, and the original agreement could no longer be
enforced without a fraud on one party. Also, Cummings v. Arnold, 44 Mass. 486, 3
Met. 488, 489; Emerson v. Slater, 63 U.S. 28, 22 HOW 28, 16 L. Ed. 360; McNish v.
Reynolds, 95 Pa. 483; Lattimore v. Harsen, 14 Johns. 329; Canal Co. v. Ray, 101
U.S. 522, 25 L. Ed. 792.

{7} The court did not err in permitting the plaintiff to read in evidence the written
contract; not as being the cause of action, but as an inducement to a parol promise by
the defendant to the plaintiff. Munroe v. Perkins, 26 Mass. 298, 9 Pick. 298; Lattimore
v. Harsen, 14 Johns. 329. It has been often decided that the altering of a written
contract makes it all parol. There must be such an alteration that the parties have acted
upon it, and in which the original agreement could no longer be enforced. It is not
intended to lay down any rule on this proposition of general application, and causes
must be decided on their particular grounds as they {*395} arise. Vicary v. Moore, 2
Watts 451; Carrier v. Dilworth, 59 Pa. 406; Munroe v. Perkins, supra. In view of
modern decisions, it can be no longer doubted that the terms of a written contract under
seal may be varied by a subsequent parol agreement. See authorities above cited.
Wherever the common law is in force, private seals, being recognized by that system,
must be understood as going along with it. The common law has been pruned of many
of its excrescences; and it is remarkable that the knife has not been more generally
applied to the seal also. "A flourish with the pen at the end of the name, or a circle of ink
called a scroll, is taken as a valid substitute for a seal," on which important rights are
made to depend. The statute of this territory provides that "hereafter on all documents
or instruments in writing requiring a seal, made or used or introduced in evidence in this
territory, a scroll may be used as a seal, instead of a wafer, wax, or other impression
required by the common law.”" Comp. Laws N.M. 88 2742, 2743, 2771. These provisions



refer mainly to deeds of conveyance affecting real estate in the territory, and not to
contracts like the one in this suit.

{8} We think the evidence in the case at bar as to part performance of the substituted
contract, and whether relied upon by the parties, should have been left with the jury for
their consideration. Where the situation of the parties is altered by acting upon the new
agreement, and the original agreement could not be enforced without a fraud on one of
the parties, it has been shown that parol evidence is admissible to prove such alteration.
In such cases the mutual promises of the parties -- the one to deliver the property, and
the other to receive it -- are sufficient considerations to sustain the new contract. As the
case is presented by the record, the alleged alteration of the original contract between
the parties did not violate the rules of the{*396} common law, or the English statute of
frauds, which is in force in this territory.

{9} The extent of this opinion is that there was error in withdrawing the evidence from
the jury, and no opinion is expressed as to the ultimate rights of the parties on the trial
before a jury hereafter. Judgment reversed, and cause remanded for a new trial.



