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SYLLABUS  

SYLLABUS BY THE COURT  

1. No remedy is provided for the collection of assessments levied by acequia 
commissioners, under the provisions of paragraph 11 of the Compiled Laws of 1897, as 
amended by Sec. 1, Chap. 44, S. L. 1903, except the deprivation of the delinquent party 
of the right to the use of water until payment is made, and the community officers are 
necessarily confined to the remedy given. P. 81  

2. Where a party is in default, in the payment of such an assessment, and has been 
notified not to take and use water until such assessment is paid, and such delinquent 
consumer, in violation of such order, takes and uses water, he is guilty of a 
misdemeanor. It is no defense, in a prosecution for such misdemeanor, to allege and 
prove that the assessment so levied and not paid by the water user, is excessive. P. 82  

3. In an action for injunction it is essential that the complaint disclose facts in order to 
enable the court to determine from the facts so alleged the necessity of awarding the 
extraordinary remedy of injunction. The naked allegation, that great and immediate 
irreparable damage will result to the plaintiff, unsupported by any facts, is not sufficient. 
The complaint must show how, in what way, and for what reason the threatened 
damages are irreparable. P. 82  

4. The unlawful diversion of water from a community acequia, or the naked trespass, 
unaccompanied with great or irreparable damage or mischief, will not warrant equitable 
relief, as the statute affords an ample remedy. P. 82  



 

 

5. Equity will not interfere to prevent the commission of a crime. It will, however, 
intervene to protect property and property rights from irreparable injury, even though the 
acts sought to be enjoined are criminal acts. But the court will not award equitable relief, 
merely because the acts complained of constitute a violation of a criminal statute. P. 84  

6. When the complaint fails to state a cause of action and clearly shows that, upon the 
case as stated, the plaintiff can not recover, and the demurrer of the defendant thereto 
is overruled, he may answer upon leave and go to trial, without losing the right to have 
the judgment upon the verdict reviewed for the error in overruling the demurrer. The 
error is not waived by answer, nor is it cured by verdict, where the defects in the 
complaint are not supplied by the evidence. P. 85  

7. While the filing of a cross bill, founded on matters of equitable cognizance, will cure 
any defects of jurisdiction under the original bill, and authorizes the granting of relief to 
any party entitled thereto, still, if the cross bill fails to state grounds for equitable relief, 
the defect is not cured. P. 85  

8. Courts of equity will not sit in review of the proceedings of subordinate political or 
municipal tribunals, and where matters are left to the discretion of such bodies, the 
exercise of that discretion in good faith is conclusive and will not, in the absence of 
fraud, be disturbed. P. 86  

9. A counter claim, under the code, must be intended to answer the complaint and must 
run counter to plaintiff's demand, in whole or in part. P. 88  
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OPINION  

{*78} OPINION.  

{1} This is a suit brought by the La Mesa Community Ditch against a large number of 
water right owners in the ditch to restrain them from using water contrary to the orders 
of the Commissioners and Mayordomo. Among other things, the complaint alleges that 
on December 2, 1912, the Commissioners of the Ditch made an assessment for each 
day's fatigue current for the following year "to provide funds for the payment of the 
salary of the Mayordomo and other legitimate expenses incident to the proper conduct 
and maintenance of the ditch for 1913," and that such assessment was necessary for 
the purposes mentioned; that due notice of the assessment was given to, and demand 
for the payment of same made upon, all water right owners; that defendants failed and 
refused to pay the assessment; that, to-wit, May 9, 1913, plaintiff ordered defendants 
not to take or use water from the ditch until the assessment was paid; that defendants 
continually thereafter took and used such water and threatened to continue so doing 
contrary to such orders, "to plaintiff's great and irreparable damage," and that plaintiff 
had no adequate remedy at law in the premises.  

{2} The complaint was verified and upon the ex parte showing thus made a preliminary 
injunction was issued, together with an order to show cause. To the complaint 
defendants interposed a demurrer, upon the ground that {*79} it did not state facts 
sufficient to constitute a cause of action, because, among other reasons specified it 
appeared from the allegations of the complaint that plaintiff was not without an adequate 
remedy at law, as the statute of New Mexico prescribed a specific remedy for the wrong 
complained of by plaintiff. The demurrer was overruled. Defendants thereafter filed an 
answer to the merits, and by way of cross bill or counter claim attempted to secure 



 

 

affirmative relief against the plaintiff. (1) To prevent plaintiff from closing down their 
various headgates and depriving them of the use of water, because of the alleged 
illegality of the assessment, and, (2) to compel plaintiff to reconstruct the intake and a 
portion of the main ditch, theretofore alleged to have been washed out by floods.  

{3} The ground set forth, as a predicate for the alleged illegality of the assessment, was 
as follows:  

"That as cross-complainants are informed and believe, and therefore aver, said cash 
assessment in the amount aforesaid was not necessary for the payment of the salary of 
the mayordomo of said community ditch and other legitimate expenses incident to the 
proper conduct and maintenance of said community ditch, but was, and is, largely in 
excess of the amount required for such purposes."  

{4} A demurrer was interposed to each of said cross bills, which was sustained as to the 
second and overruled as to the first. Thereupon reply was filed by the plaintiff and the 
cause proceeded to trial. The court held that the burden of proof was upon the 
defendants, upon their cross bill, and after defendants introduced their evidence, 
judgment was entered for the plaintiff, enjoining defendants from using water until their 
assessments had been paid. From the judgment so rendered this appeal is prosecuted.  

{5} Appellants have assigned and discussed in their brief, many alleged errors relating 
to rulings of the court upon the pleadings, and the trial of the cause. We shall confine 
our attention, however, to the pleadings, for our conclusions thereon will dispose of the 
controversy.  

{6} In order to arrive at an understanding of the questions involved, it is perhaps 
advisable to set out the sections of the statute which gave rise to the controversy, as the 
{*80} proper solution of the questions presented depend, more or less upon the proper 
construction of these statutes.  

{7} Paragraph 11 of the Compiled Laws of 1897, as amended by Sec. 1, Chap. 44, S. L. 
1903, in part, reads as follows:  

"The commissioners shall assess fatigue work or tasks of all parties owning water rights 
in said community ditches or acequias, and shall have power to contract and be 
contracted with and also to make all necessary assessments to provide funds for the 
payment of the salary of the mayordomo and other legitimate expenses incident to the 
proper conduct and maintenance of the acequias under their charge, and also to make 
contracts for obtaining water for irrigation purposes in connection with their ditches, 
such contracts to be ratified by a vote of the majority of the owners of water rights in 
said ditches; and shall have general charge and control of all affairs pertaining to the 
same, together with the power to receive money in lieu of said fatigue or task work at a 
price to be fixed by them; and shall, immediately upon taking office provide by-laws, 
rules and regulations not in conflict with the laws of the territory for the government of 



 

 

said ditch or acequia, and a printed copy thereof shall be furnished to each owner of a 
water right in said ditch."  

{8} Section 13, C. L. 1897, as amended by Sec. 2, Chap. 44, S. L. 1903, reads as 
follows:  

"Any person, not the owner or duly authorized representative of the owner, of a water 
right in said ditch, or any such owner or representative who shall, contrary to the orders 
of the mayordomo or commissioners, cut, break, stop up, or interfere with said acequia 
or any contra or lateral acequia thereof, or take or use water from the same contrary to 
such orders, shall be guilty of a misdemeanor, and upon complaint made before the 
nearest justice of the peace, a warrant shall issue for his arrest, as in the case of any 
other offence against the territory, and upon conviction the defendant shall be fined in a 
sum of not less than ten dollars nor more than fifty dollars, and in default of the payment 
of said fine shall be confined in the county jail for a period of not less than five {*81} nor 
more than thirty days. And it is hereby made the duty of the mayordomo of any such 
acequia to prosecute in the name of the Territory of New Mexico any violation of this 
section whenever he shall obtain knowledge thereof, and his failure to do so shall be 
deemed a misdemeanor, and upon conviction thereof shall be fined in a sum not less 
than twenty-five dollars nor more than fifty dollars, or by imprisonment in the county jail 
not less than ten nor more than thirty days."  

{9} Other provisions, relating to community acequias will be found in Chapter 1, C. L. 
1897, and amendments thereof. It is not necessary to set out in full the other provisions 
of the law, and it probably will suffice to say that the legislature has made provision for 
the regulation, government and control of acequias, in order to facilitate the distribution 
of water, and the upkeep and repair of the ditches. A discussion of the history, nature 
and character of these community acequias will be found in the case of Snow vs. 
Abalos et al., 18 N.M. 681, 140 P. 1044, decided at the present term of this court.  

{10} By the statutes provision is made for the election of commissioners by the water 
users under an acequia, and the duties of these officials are prescribed. They are given 
power "to make all necessary assessments to provide funds for the payment of the 
salary of the mayordomo and other legitimate expenses incident to the proper conduct 
and maintenance of the acequias under their charge."  

{11} Community acequias are made corporations for certain purposes, with power to 
sue and be sued as such.  

{12} A person in default, after due notice, in the payment of the amount assessed 
against him, has no right to take or use any water from the acequia, or contra acequia 
or lateral thereof. If he does so, in violation of the orders of the mayordomo, his act in so 
doing constitutes a misdemeanor, for which he can be punished.  

{13} No remedy is provided for the collection, by the officers of the community acequia, 
of the assessments so levied, except the deprivation of the delinquent party of the right 



 

 

to the use of the water until payment is made, and the community officers are 
necessarily confined to the {*82} remedy given. This would appear to be an adequate 
and complete remedy, for the member of the community must have water for the 
irrigation of his lands. If he takes this water, contrary to the orders of the mayordomo, he 
is subject to a fine of not less than ten nor more than fifty dollars. And each time he 
opens his headgate, contrary to such orders, constitutes a separate offense.  

{14} In such a prosecution, it is no defense to allege and prove that the assessments so 
levied and not paid by the water user, are excessive, for it must be apparent that the 
water user would have no right to litigate the necessity of the assessment in a criminal 
case. The only question, in such a case for determination, is whether the defendant took 
and used the water in violation of the orders of the mayordomo. If such official arbitrarily 
and fraudulently denies water to a consumer, to which he is justly entitled, he would 
have his recourse in a court of equity.  

{15} The bill of complaint in this case alleges that defendants are taking water in 
violation of the orders of the mayordomo, "to plaintiff's great and immediate irreparable 
damage." No facts are alleged, however, showing any damage, other than the fact that 
appellants have not paid the assessment so levied. This failure to pay the assessment, 
in and of itself, certainly would not warrant the conclusion that irreparable damages 
would result from appellants' acts in taking the water in defiance of the orders of the 
mayordomo. In an action for injunction it is essential that the complaint disclose facts in 
order to enable the court to determine, from the facts so alleged, the necessity of 
awarding the extraordinary remedy of injunction. The naked allegation, that great and 
immediate irreparable damage will result to the plaintiff, unsupported by any facts, as it 
is, is not sufficient. Shafor et al. vs. Fry, 164 Ind. 315, 73 N.E. 698. And the complaint 
must show, how, in what way, and for what reason the threatened damages are 
irreparable. Schuster vs. Myers, 148 Mo. 422, 50 S.W. 103; Porter vs. Armstrong, 132 
N.C. 66, 43 S.E. 542.  

"The rule is that, when an injunction is invoked to restrain {*83} a threatened trespass, 
the facts showing the great or irreparable damage or mischief apprehended should be 
set out in the complaint or petition, as a bare averment to that effect will not alone 
suffice, unless supported by a proper averment of facts. This is essential in order to 
enable the court to judge of the necessity for an injunction. In view of the severity or 
harshness of the remedy by injunction, a strict adherence to this rule of pleading is 
required. Centerville, etc. Turnpike Co. vs. Barnett, 2 Ind. 536; 10 Ency. Pl. & Pr., 925, 
926, 950, 954; High, Injunctions (3rd Ed.) Sec. 722." Wabash Railroad Co. vs. 
Engleman, 160 Ind. 329, 66 N.E. 892.  

"The complaint alleges that, if the treasurer is permitted to collect this tax, 'it will work a 
great and irreparable injury to the plaintiff,' but the facts are not stated showing to the 
court the nature of such injury, or how, or why, it will result; and such an allegation in a 
pleading is a mere conclusion of the pleader himself, which all the authorities hold to be 
not the allegation of a fact. High, Sec. 491, and cases cited. So it will be seen from the 



 

 

foregoing that by no rational rule of construction can this complaint be held good." 
Insurance Co. vs. Bonner, 24 Colo. 220, 49 P. 366.  

{16} That a water user, who is being deprived of water to which he is entitled, for the 
irrigation of his crops, may maintain an action in injunction to restrain the unlawful 
diversion of such water, upon a proper showing, is well settled. This is not such a case, 
however. If we concede, without so deciding, however, that the community corporation 
could prosecute a suit, for the protection of the rights of the individual consumer, 
certainly where it sought to enjoin the diversion of the water, it would be required to 
allege the necessary facts to show irreparable injury, or adequate grounds for the relief 
sought. The diversion of the water, or the naked trespass, unaccompanied with great or 
irreparable damage or mischief, would not warrant equitable relief, as the statute affords 
an ample remedy. The complainant does not show that any water user is being 
deprived of water to which he is entitled, by reason of the alleged wrong doing of the 
defendants. {*84} For aught that appears, there is ample water for all of plaintiff's 
consumers, including those who have not paid their assessments.  

{17} The impregnable barrier, however, to the maintenance of the plaintiff's bill, is that it 
has an adequate remedy at law. The right which it has to close down a consumer's 
headgate, and preclude his use of water until he pays his delinquent assessment, is a 
statutory right, for the invasion of which a statutory remedy is provided.  

"Where a new right, or the means of acquiring it, is conferred, and an adequate remedy 
for its invasion is given by the same statute, parties injured are confined to the statutory 
redress." Smith vs. Lockwood, 13 Barb. 209.  

{18} And this is especially true, in the absence of a showing of equitable grounds for 
relief.  

{19} It is the universal rule that equity will not interfere to prevent the commission of a 
crime. There is of course, an exception to this rule, which is as general as the rule, viz: 
that equity will intervene to protect property and property rights from irreparable injury, 
even though the acts sought to be enjoined are criminal acts. But the courts will not 
award equitable relief, in the absence of a showing of irreparable injury, merely because 
the acts complained of constitute a violation of a criminal statute. High on Injunctions 
(4th Ed.), Sec. 20; Bishop's New Criminal Procedure, Secs. 1412 and 1415. And see 
notes to Ex Parte R. J. Allison, 3 L.R.A. 622, and Detroit Realty Co. vs. Oppenheim et 
al., 21 L.R.A. 585, for a full discussion of the exception to the rule. Plaintiff failed to 
allege facts which would bring its cause of action within the exception stated. This being 
true, no cause for equitable relief was stated, and the demurrer should have been 
sustained.  

{20} Appellee argues, however, that appellants waived any error in the court's ruling on 
the demurrer, by pleading to the merits, and that they can not now assign the ruling of 
the court as error. This is of course true, unless the ground of the demurrer is want of 



 

 

jurisdiction of the {*85} subject matter, or failure of the complaint to state a cause of 
action.  

{21} "When the declaration fails to state a cause of action and clearly shows that, upon 
the case as stated, the plaintiff can not recover, and the demurrer of the defendant 
thereto is overruled, he may answer upon leave and go to trial, without losing the right 
to have the judgment upon the verdict reviewed for the error in overruling the demurrer. 
The error is not waived by answer, nor is it cured by verdict." Teal vs. Walker, 111 U.S. 
242; 28 L. Ed. 415, 4 S. Ct. 420; City of Pontiac vs. Talbot Paving Co., 48 L.R.A. 326; 
Schofield vs. Territory, ex rel, 9 N.M. 526, 533. And Sub-section 39, Sec. 2685, C. L. 
1897, provides in substance that an objection that the complaint does not state facts 
sufficient to constitute a cause of action is not waived, even though no demurrer is filed. 
And it can not be said that the defects in the complaint were supplied by the evidence, 
as there was a complete lack of any evidence tending to show any irreparable injury to 
the community corporation, or any of its consumers.  

{22} Appellants filed a cross bill, in which they asked for equitable relief. Some courts 
have laid down the broad doctrine that the filing of a cross bill, founded on matters of 
equitable cognizance, will cure any defects of jurisdiction under the original bill, and 
authorize the granting of relief to any party entitled thereto. 5 Am. & Eng. Ency. Pl. & Pr. 
657; Cockrell vs. Warner, 14 Ark. 345; Sale and Wife vs. McLean et al., 29 Ark. 612; 
Conger vs. Cotton, 37 Ark. 286; Radcliffe vs. Scruggs, 46 Ark. 96; Crease vs. 
Lawrence, 48 Ark. 312, 3 S.W. 196, and the same doctrine was impliedly adopted in 
Houston vs. Maddux, 179 Ill. 377, 53 N.E. 599, and Dewey vs. West Fairmont Gas Coal 
Co., 123 U.S. 329, 31 L. Ed. 179, 8 S. Ct. 148. The contrary rule prevails in Alabama, 
however. Dill vs. Shahan, 25 Ala. 694.  

{23} As we are impressed with the reason and logic of the Arkansas rule, it will be 
necessary to examine the cross bill to ascertain whether it states any grounds for 
equitable relief, thereby supplying the jurisdictional defects in the original bill.  

{*86} {24} The first cross bill, after reciting the preliminary facts, alleges:  

"That as cross complainants are informed and believe, and therefore aver, said cash 
assessment in the amount aforesaid was not necessary for the payment of the salary of 
the mayordomo of said community ditch and other legitimate expenses incident to the 
proper conduct and maintenance of said community ditch, but was, and is largely in 
excess of the amount required for such purposes."  

{25} This allegation is followed by a statement of facts showing threatened irreparable 
injury to the cross complainants.  

{26} The acequia commissioners are authorized by the statute to make all necessary 
assessments to provide funds for the payment of the salary of the mayordomo and 
other legitimate expenses incident to the proper conduct and maintenance of the 
acequias under their charge. This being true, necessarily such commissioners are 



 

 

vested with discretion to determine the amount required for such purposes. It is a well 
settled principle of equity jurisprudence that courts of equity will not sit in review of the 
proceedings of subordinate political or municipal tribunals, and that where matters are 
left to the discretion of such bodies, the exercise of that discretion in good faith is 
conclusive and will not, in the absence of fraud, be disturbed. High on Injunctions (4th 
Ed.) Sec. 1240. Cross complainants do not allege fraud. Their only ground for equitable 
relief is that the assessment was in excess of the amount required. The discretion to 
determine the amount is confided to the commissioners, and, where they act in good 
faith, their judgment is conclusive. The individual consumer can not question the legality 
of such an assessment, because of mere error of judgment on the part of the 
commissioners. In order to warrant the interposition of a court of equity he must go 
further and show fraud. This being true, and the cross bill containing no allegation of 
fraud, or bad faith, it follows that it stated no ground for equitable relief, and therefore 
does not bring this case within the rule {*87} announced by the Arkansas courts, and did 
not cure the jurisdictional defects in the original bill.  

{27} Neither did the second cross bill, which was dismissed by the court, warrant the 
granting of any relief to cross complainants. By it they sought to compel the acequia 
commissioners to repair a portion of the ditch and intake, which had been washed out 
some years before. The repair of the ditch was not connected with the assessment in 
question, nor did it affect in any manner the relief demanded by the plaintiff.  

{28} C. L. 1897, Sec. 2685, Sub-Sec. 1:  

"There shall be in this territory but one form of action for the enforcement or protection 
of private rights, and the redress or prevention of private wrongs, which shall be 
denominated a civil action, and the party thereto complaining shall be known as the 
plaintiff, and the adverse party as the defendant."  

{29} C. L. Sec. 2685, Sub-Sec. 41:  

"The counter claim mentioned in the last section must be one existing in favor of a 
defendant and against a plaintiff, between whom a several judgment might be had in the 
action, and arising out of one of the following causes of action:  

"First -- A cause of action arising out of the contract or transaction set forth in the 
complaint as the foundation of the plaintiff's claim, or connected with the subject of the 
action.  

"Second -- In an action arising on contract, any other cause of action arising also on 
contract and existing at the commencement of the action.  

"The defendant may set forth by answer as many defenses and counter claims as he 
may have, whether they be such as have been heretofore denominated legal or 
equitable or both. They must each be separately stated, and refer to the causes of 



 

 

action which they are intended to answer, in such manner that they may be intelligibly 
distinguished.  

"The defendant may recover judgment on his counter claim, if proved, for any excess 
thereof over the plaintiff's demand as proved."  

{*88} {30} It is evident that the counter claim provided for in this statute must be 
intended to answer the complaint and must run counter to plaintiff's demand, in whole or 
in part, since judgment is provided for any excess of the counter claim over the plaintiff's 
demand as proved.  

{31} In the case at bar, the plaintiff's demand is for the enforcement of the regulation 
established by its commissioners in the exercise of the discretion vested in them by law; 
its cause of action is the wrong committed by the defendants in the violation of this 
regulation; the subject of its action consists of the regulation in question. It is not the 
five-mile ditch nor the title thereto, nor yet the aggregate water rights claimed by 
appellants. The appellants assume this by perfecting their appeal without printing the 
record; for the regulation in question provided for an assessment in the aggregate sum 
of $ 945.00, and the value of the ditch or the aggregate water rights mentioned evidently 
amounts to many thousands. The court properly sustained the demurrer to the second 
counter claim.  

{32} From what we have said it follows that neither the original bill, nor the counter 
claim, stated any cause for equitable relief, and the court was without jurisdiction to 
enter any judgment thereon. Oliver vs. Enriquez, 17 N.M. 206, 124 P. 798.  

{33} For the reasons stated the cause is reversed, with instructions to sustain the 
demurrer to the original bill, and, it is so ordered.  


