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Appeal from District Court, Santa Fe County; Holloman, Judge.  

Action by George Miller against Hobart Oskins and others. Judgment for plaintiff, and 
defendants, with the exception of the defendant named, appeal.  

SYLLABUS  

SYLLABUS BY THE COURT  

Under rule 4 of the district courts (14 N.M. 711), if the appellant from a justice of the 
peace fails to have the appeal docketed, the appellee may do so and have the judgment 
affirmed.  

COUNSEL  

C. B. Barker and C. J. Roberts, both of Santa Fe, for appellants.  

E. P. Davies, of Santa Fe, for appellee.  

JUDGES  

Parker, J. Bickley, C. J., and Watson, J., concur.  

AUTHOR: PARKER  

OPINION  

{*660} {1} OPINION OF THE COURT This case was before us on a motion to dismiss 
the appeal, which motion was denied. Miller v. Oskins 33 N.M. 109, 263 P. 764. The 
motion was based upon the proposition that the appellants, who are the sureties on the 
appeal bond of Oskins in his appeal from the judgment of the justice of the peace, had 



 

 

no right to appeal from an order denying their motion to vacate a judgment of affirmance 
and recall execution; that the principal on the bond, Oskins, was an indispensable party 
to the appeal; and other grounds not necessary to mention. We held that the sureties 
had the right of appeal from the judgment, and that the principal on the bond, Oskins, 
was not an indispensable party appellant. This leaves for consideration the correctness 
of the judgment of the district court in refusing to recall the execution and vacate the 
judgment against these sureties.  

{2} It appears that the motion to recall the execution and vacate the judgment was 
based upon the proposition that {*661} the cause had theretofore been dismissed by the 
district court, and that, therefore, the district court had no jurisdiction to enter thereafter 
a judgment of affirmance of the judgment of the justice of the peace against appellant 
and his sureties on the appeal bond. The trouble with this proposition in this case is that 
there is no evidence in this case of the fact that the appeal from the justice of the peace 
was dismissed by the district court. This we expressly held in Miller v. Oskins et al. 33 
N.M. 345, 267 P. 62, in which an attempt was made on the part of appellants to supply 
by certiorari the fact that there was a judgment of dismissal of the appeal from the 
justice of the peace. It therefore appears that there is no relief which can be granted 
these appellants. This result is unfortunate, and causes an apparent injustice to them, 
but the district court cannot be put in error when, under the circumstances, he has 
rendered a correct judgment.  

{3} For the reasons stated, the judgment will be affirmed, and the cause remanded, and 
it is so ordered.  


