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OPINION

{*186} {1} This case was argued and submitted at the last term. A decision was
rendered during vacation to the effect that the judgment below was in excess of the
amount in which appellees were entitled to recover upon their declaration, -- the excess
being in the amount of interest they were entitled to on the money demand sued on; that
the excess of interest being a matter of exact computation, the appellees should have
leave until the second Monday of January 1884, to file a remittitur of such excess, and
if done within that time the judgment below to be affirmed as to the residue, and on
failure so to do, the judgment to be reversed and the cause remanded for a new trial.
The remittitur was filed within the time specified, but the judgment of this court has
been delayed for the determination of the question whether its rendition should be
against the appellant's sureties on his appeal bond, as well as against himself, or
against himself alone. The question is presented on the motion of the appellees that
judgment be rendered as well against the sureties as the appellant. The sureties have
appeared by counsel and resist the motion. The provisions of the statute in relation to
this question are as follows:




"In case of appeal in a civil suit, if the judgment of the appellate court be against
the appellant, it shall be rendered against him and his securities in the appeal
bond." Prince, St. p. 242, § 5.

{2} The judgment of this court, under our previous ruling, must necessarily be rendered
against the appellant, but it is claimed by counsel for the sureties that inasmuch as the
judgment appealed from has been modified by this court, the sureties are discharged
from liability.

{3} The statute in regard to appeal bonds in appeals to this court is as follows:

{*187} "Upon the appeal being made, the district court shall make an order
allowing the same. Such allowance shall stay the execution, * * * when the
appellant, or some responsible person for him, together with two sufficient
securities, to be approved by the court during the same term at which the
judgment or decision appealed from was rendered, enters into a recognizance to
the adverse party in a sum sufficient to secure the debt, damages, and costs
recovered by such judgment or decision, together with the interest that may grow
thereon, and the costs and damages which may be recovered in the supreme
court: conditioned that the appellant shall prosecute his appeal with due diligence
to a decision in the supreme court, and that if the judgment or decision appealed
from be affirmed, or the appeal be dismissed, he will perform the judgment of the
district court, and that he will also pay the costs and damages that may be
adjudged against him upon his appeal." Id. p. 68, § 4.

{4} The condition of the appeal bond in this case is in compliance with the above statute
on the subject; and in case of an affirmation of the judgment, or a dismissal of the
appeal, it covers not only payment of the judgment appealed from, but also all damages
and costs that shall be adjudged against the appellant by this court. The precise point
on which the remittitur was permitted to be filed in this court was not raised in the court
below. It is true, however, that there were general objections and exceptions to all the
proceedings, including all the evidence adduced on the trial; but it is quite evident, from
an examination of the record, that the gist of the defense was that there was no
evidence to sustain a judgment in any amount whatever, and this also is the substantial
ground of the appeal. Neither was this question raised by counsel in this court. It was
raised for the first time by this court on its own motion, which, no doubt, it might do, in
the exercise of {*188} its discretion in the furtherance of justice; the statute against
entertaining any exception not taken in the court below being directory and permissive
only. On the case as submitted, either of these modes of final disposition was open to
us.

{5} Under the statute, that "no exception shall be taken in an appeal to any proceeding
in the district court, except such as shall have been expressly decided in that court,” (Id.
p. 68, 8 5,) we might have affirmed the entire judgment on this ground. That the
guestion as to the excessive interest was not raised in the court below, or in any
manner alluded to by either party, and was not, therefore, specifically ruled on, (73 U.S.



225, 6 Wall. 225, 18 L. Ed. 823,) or the excessive interest, being a matter of exact
computation, we might have given judgment for the proper amount in this court under
the following provision of the statute: "The supreme court, in appeals or writs of error,
shall examine the record, and on the facts thereon contained alone shall award a new
trial, reverse or affirm the judgment of the circuit court, or give such other judgment
as to them shall seem agreeable to law." Id. p. 69, 8 7. Or we could, as was done in
this case, give the appellees their option to file a remittitur covering the excessive
interest, and have the judgment affirmed as to the residue; otherwise, to submit to a
reversal and trial de novo. Neither of these modes of disposition can be considered as
a reversal so as to discharge the securities on the appeal bond, except on failure to file
the remittitur. Had the point as to the excessive interest been raised in the court below
and overruled and excepted to, the case, no doubt, would have been viewed from a
different standpoint; but that specific question not having been raised or ruled upon, the
appeal cannot be considered as having been taken to correct that irregularity. It may be
fairly presumed that, had the point been raised, the irregularity would have been
promptly corrected in the court below.

{*189} {6} The cases of Rothgerber v. Wonderly, 66 Ill. 390, and Chase v. Ries, 10
Cal. 517, are much relied on by the sureties in this appeal bond as authority showing
their exemption from liability; but in each of those cases the judgment appealed from
was actually reversed and remanded to the court below, with instructions to enter a
different judgment.

{7} In the case at bar there is no such reversal and remanding for a different judgment.
The judgment of this court upon our previous ruling should affirm the judgment below,
after deducting therefrom the amount of the remittitur filed as aforesaid, and that the
appellees recover of the appellant and his securities named in his appeal bond the
specified amount of such residue and their costs, and that they have execution therefor.

CONCURRENCE

Axtell, C. J. | concur.



