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SYLLABUS
SYLLABUS BY THE COURT
1. Municipal corporations possess the incidental or implied right to alienate or dispose of
the property, real or personal, of the corporation of a private nature, unless restrained
by charter or statute; they cannot, of course, dispose of property of a public nature, in

violation of the trusts upon which it is held. P. 295

2. Property which has ceased to be used, or is not used, by the public, may be sold or
leased as the public welfare may demand. P. 295

3. Municipal property is not impressed with a public trust until it has been given over,
appropriated or devoted to a public use. P. 295

4. A deed of conveyance of land, absolute and unconditional on its face, but intended
and understood by the parties to be merely a security for the payment of a debt or the
performance of some other condition, will be regarded and treated in equity as a
mortgage, giving to the parties the relative rights and remedies of mortgagor and
mortgagee and nothing more. P. 298

5. Where land is conveyed by warranty deed, and as a part of the same transaction the
grantee leases the premises to the grantor, with the privilege of redeeming or of
purchasing the same during the term for an amount equal to a sum loaned by the
grantee to the grantor, the transaction is regarded as a mortgage especially when it




appears that the rent was to be applied in reduction of the debt or to keep down interest.
P. 298

6. The borrowing of money on the security of property already belonging to the
municipality, without giving the lender any recourse against the body corporate or its
property other than the particular property pledged to secure the money advanced, if the
constitutional limitation of municipal indebtedness be thereby exceeded, is the creation
of indebtedness within the prohibition of the Constitution. P. 300
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AUTHOR: HANNA
OPINION
{*287} STATEMENT OF FACTS.

{1} The appellant brought this action in the District Court of Bernalillo County, seeking to
enjoin the defendants from carrying out a certain contract, which had been entered into
between the parties defendant.

{2} Appellant asserted in his complaint that he is a taxpayer of the City of Albuquerque,
a municipal corporation; that the defendant city had acquired a tract of land and had
been annually raising by taxation a certain sum {*288} each year, for a number of years,
for the purpose of erecting on said tract of land a city hall, and had raised by taxation a
fund of $ 29,000, which entire sum had been expended in the erection of a city hall,
which at the time is incomplete, the walls, partitions and roof having been erected, and
the city finding itself without sufficient funds to complete the building.

{3} Appellant further alleged that at a meeting of the City Council of the City of
Albuquerque, held on the 4th day of June, 1914, the American Trust & Savings Bank
proposed to the city that the city should convey to said bank the tract of land referred to,
upon which the city hall building was in the course of construction, whereupon a
resolution was passed authorizing and directing the mayor of said city to enter into a
contract with the defendant, the American Trust & Savings Bank, pursuant to which the
mayor has executed and delivered on behalf of the city the said contract referred to in
said resolution of the city council.

{4} Appellant further alleging in his complaint that the defendant members of the council
intend to fulfill said contract and execute to the defendant bank a warranty deed of the
premises with its improvements without proper and adequate consideration therefor
being received by the city from the grantee; that the value of the lots and improvements
thereon is $ 35,000 and upwards; that said transfer, if made, will amount to a gift by the
defendant city to the defendant bank of the said property; that the defendant city is
without power or authority in law to convey said property acquired by it for a specific
purpose of building and erecting thereon a city hall; that said defendant city is without
right, power or legal authority to make a gift of its said real property, notwithstanding the
lease and option provided for in said contract to possess and later re-purchase said
property; that said contract, if carried out, will amount to a waste of property of
defendant city.

{5} The material provisions of the contract between the defendant city and the
defendant bank, are as follows:

{*289} The defendant city covenants and agrees with defendant bank that it will, on July
1st, 1914, execute and deliver to the bank a good and sufficient deed with covenants of
warranty conveying the said premises and improvements thereon to the defendant



bank; that the said defendant bank will permit the defendant city through its council and
engineer to take charge of the completion of said building in accordance with the plans
and specifications theretofore adopted and approved, with such corrections and
modifications thereof as the defendant city shall deem just and proper; that the
defendant bank will furnish and supply all moneys that may be necessary to complete
the erection of said building, and after said building is completed and erected, the
furnishings of the same. The moneys to be furnished and supplied by the defendant
bank for such purposes not to exceed in the aggregate the sum of $ 25,000; that the
defendant bank will advance and pay said sums from time to time upon the certificate of
the city engineer of the defendant city, showing that the amounts have been expended
or necessarily incurred for the purposes aforesaid; that the defendant city shall have an
irrevocable right, privilege and option to repurchase from the defendant bank the said
premises at any time within the period of ten years from the date of the conveyance
thereof, for the amount and purchase price of the sum actually paid and expended in
the completion and furnishing of said building; that the defendant city may make and
advance payments on account of said option and purchase price, at the end of each
period of six months commencing with the conveyance of said premises, and at such
periods may pay the whole balance of said option or any part thereof at their option and
election; that when the whole amount of said option and purchase price is paid to the
defendant bank, its successors or assigns, then, the defendant bank agrees to re-
convey to the defendant city or its assigns the said premises free from any defect of
title, lien or incumbrance caused or produced or suffered by said defendant bank; that
the defendant bank will forthwith, upon receiving said deed of {*290} conveyance,
execute and deliver to the defendant city a lease of said premises for the period of ten
years from said date, at a rental and compensation to be paid quarterly, beginning three
months from the date thereof, the rent and compensation to be determined and
computed upon the amount remaining unpaid upon the said option to purchase as it
existed at the last preceding date for the payment of rent, which amount shall be
determined and interest at the rate of eight per cent per annum computed thereon for
the said three months; that the said defendant city shall also pay to the said defendant
bank any sums which the latter may have been required to pay for insurance or
assessments levied upon said property pursuant to law or which shall have been paid
during the like period; which sum for interest and expenditures, as aforesaid, shall be
and constitute the amount of rental payable to the defendant bank for the said quarterly
period; that the defendant city will keep the premises insured for an amount equal to the
amount remaining unpaid upon said option to purchase during the period, for the benefit
of said defendant bank, and in the event of the failure of said defendant city to insure
said premises the defendant bank may cause such insurance to be secured and the
amount it may pay therefor shall be added to the rental for the quarter during which the
same shall be paid; that should the defendant city at any time fail to make when due
and payable, the payments of rental, then the rental so due and payable at the end of
any quarter shall bear interest at the rate of eight per cent per annum until the same
shall be paid; that should the defendant city fail to make such payment of rental and
remain in default of such payments for a full period of two years thereafter, then, and at
the expiration of such period of two years, the right of the said defendant city under the
lease and option provided for shall cease and terminate; that the defendant bank may



associate with itself other parties in the performance of said contract upon condition that
such other parties shall furnish and supply any portion of the moneys provided therein,
{*291} and the party or parties so supplying and furnishing said moneys shall be
deemed interested in the property conveyed, and in said contract to the amount and
extent so supplied by them through the said defendant bank and to the extent of the
moneys so supplied by such other parties the defendant bank shall hold the title to said
premises in the capacity of trustees for said other parties.

The defendants joined in their answer and alleged: That the assessed valuation of the
property within the defendant city, as shown by the last assessment for state and county
purposes, was less than $ 4,500,000, and that the existing indebtedness of the
defendant city at the time of said answer is in excess of $ 300,000; that the defendant
city had used all the funds available for the erection of a city hall, including $ 29,000
theretofore raised for such purpose; that said city hall is incomplete and unless money
be had for the completion thereof the work thereon must cease and the defendant city
will procure no benefit from the moneys already expended; that said defendant city has
made diligent efforts to borrow money for the completion of said building, and has been
unable to secure a loan from any source for such purpose, owing to the limitation of
such indebtedness contained in the State Constitution, and that the debts of defendant
city at the present time is in excess of such constitutional limitation; that the defendant
city expends annually, approximately, the sum of $ 2,000 to rent quarters for the
accommodation of city officials; that if the city hall is allowed to remain in its present
incomplete state until the city may by taxation acquire sufficient means to complete the
same, there is danger that the premises will greatly depreciate in value, and be
endangered and damaged by the elements, and run the risk of total destruction, and the
defendant city will be deprived of the use thereof and the saving of rent which will
accrue to the defendant city by the completion of the said building; that the rental
provided to be paid in the contract set forth in the complaint to the defendant bank for
the use of said premises, will be much less in amount than the rental now paid by the
defendant {*292} city to provide premises for the transaction of its business; with the
amount raised each year by taxation for city hall purposes and the saving in rent
effected under the terms of said contract the defendant city will be able to repay to the
defendant bank the money provided to be expended by it in the completion of said city
hall, in much less time than the ten years' lease and option provided in the said contract;
that the defendant city after diligent effort has been able to find no other way or means
than to pursue the plan set forth in said contract, whereby it can complete the city hall
and have the use thereof for a number of years to come; that the Constitution of the
State and provisions of the law applicable to the situation preclude the city from entering
into a binding contract with any person for the completion of said city hall; that the
moneys to be advanced by the said defendant bank and the use thereof and the rate of
rental therefor allowed to the city, and the consideration contained in the lease and
option are full and ample consideration for the property rights in said building proposed
to be conveyed to said bank and that no damage can result to the taxpayers of the
defendant city through the completion and carrying out of the said contract; that the said
defendant city and the other defendants in entering into said contract were acting in
good faith and made said contract after full notice and publication of its terms and



conditions; that said contract was authorized by the unanimous vote of the city council
of the defendant city; that the lots upon which said city hall is in process of erection
were acquired by said defendant city solely as a prospective site for said city hall, and
not for any special or public use, and had been held by said defendant city for such
purpose, the prayer of the defendants being that the court adjudge the contract set forth
in the complaint to be a proper and enforcible one between the defendants executing
the same, and that defendant city is lawfully authorized and empowered to enter into
said contract, and to carry out its conditions.

To this answer a demurrer was filed, setting up that {*293} the facts stated in the answer
were insufficient in law upon the face thereof to authorize the defendant city to deed and
convey, or authorize the deeding and conveyance, of its real property to the defendant
bank and that the deed of conveyance therein intended to be delivered would amount to
a gift and waste of the real property belonging to the city; that the city and its officers are
without legal power to convey and dispose of its real property; that the plan and scheme
set forth in the answer amounts to a contract of indebtedness on behalf of the city, and
a violation of the constitutional provision limiting the debts which may be incurred by the
said city to four per cent of its assessed valuation. This demurrer was overruled by the
district court, and the appellant electing to stand upon his demurrer to the answer and
refusing to plead further, a decree of the district court was entered in the cause to the
effect that the defendants, the said City of Albuguerque, and the members of the City
Council thereof, have full power and authority to convey and deed the property known
as the city hall building, belonging to the City of Albuguerque and described in the
complaint, to the defendant, the American Trust & Savings Bank, in accordance with the
terms and purposes mentioned and described in the contract, annexed to the complaint,
and that the consideration provided and prescribed in said contract, is a full, complete
and adequate consideration for the transfer thereof, and is for the best interests and
welfare of the city.

{6} The court dismissed the complaint of appellant, from which judgment and decree
this appeal was prayed and allowed.

OPINION.

{7} Nine assignments of error are presented which resolve themselves into two, or at
most three, questions of law.

{8} The first may be stated as a lack of power in the City, and its officials, to convey and
dispose of its real property; in connection with which may be considered a possible
{*294} collateral question, assuming a conditional right to convey, of whether the
conveyance proposed, in the case, would amount to an act of waste.

{9} We do not think it necessary to consider the first phase of this question from the
standpoint of the contention that property held for public uses cannot be subjected to
the payment of the debts of the City.



{10} The contract might ultimately so result and in that respect prove objectionable, but
as this case, in our opinion, turns upon other grounds, we will pass to a consideration of
the other contentions.

{11} The more direct attack upon the present question is based upon the theory that
property devoted to a public use cannot be sold or leased without special statutory
authority.

{12} The charter, or other legislative acts, is the source of power in respect to the
property rights of municipal corporations, and when silent the implied power exists to
acquire and alienate property. Dillon Mun. Corp. (5th Ed.) Sec. 977.

{13} The general rule, just stated, is subject to the qualification, which is so well stated
by the same author, that we quote it with approval:

"Municipal corporations possess the incidental or implied right to alienate or dispose of
the property, real or personal, of the corporation of a private nature, unless restrained
by charter or statute; they cannot, of course, dispose of property of a public nature, in
violation of the trusts upon which it is held. * * * Dillon Mun. Corp. (5th Ed.) Sec. 991.

{14} By property of a private nature is meant property which the corporation may own in
the same manner that a natural person may own property as contradistinguished from
the property of the municipality which has become impressed by a public trust by having
been dedicated to a public use and is referred to as property of a public nature.

{15} Our statutory provisions affecting municipal corporations contain no restriction as
prohibition upon their power of alienation, and it, therefore, only remains {*295} to
inquire whether the property in question has been so impressed with a public trust as to
destroy the power of alienation, in the city or its officials, with respect thereto.

{16} Generally speaking, property devoted to a public use cannot be sold or leased
without special statutory authority, although property which has ceased to be used, or is
not used, by the public, may be sold or leased as the public welfare may demand.

{17} McQuillen Mun. Corporations, Sec. 1141; Fort Wayne vs. Lake Shore & M. S. Ry.
Co., 132 Ind. 558, 32 N.E. 215.

{18} It is thus to be seen, as pointed out by the Supreme Court of Indiana, in the case
last cited, that while municipal corporations cannot dispose of property of a public
nature in violation of the trusts upon which it is held, there is a distinction between
property purchased for a public use and not yet dedicated, and property which is
purchased for that purpose and actually dedicated to that use.

{19} We use the term "dedicated" in the sense, defined by Webster, devoted to a use;
appropriated, given wholly to. In this sense of the word, municipal property is not



impressed with a public trust until it has been given over, appropriated, or devoted to a
public use.

{20} As pointed out in the brief of appellees, the building in its present condition is of no
more use as a city hall than were the vacant lots before the erection of the building was
commenced. Neither the lots nor the building have in any way been opened or devoted
to any particular use and cannot be until the building is completed and ready for use.
We, therefore, do not consider that this property has been so impressed with a public
trust as to defeat the right of alienation.

{21} The question of waste is more difficult. If it clearly appeared from the contract
under consideration that the property of the city is placed in jeopardy, then undoubtedly
this contract is an improvident one, calculated to result in an act of waste.

{22} It has been strongly urged, on the other hand, that the {*296} chance of loss is of a
negligible quantity and the benefits to be derived of such a character as to demand that
the slight risk of loss be undertaken.

{23} Therefore the alleged act of waste is not of such a character as to be plain or
undisputed, for which reason we do not desire to rest our opinion of the case upon this
ground.

{24} The principle contention of appellant, and upon which he bases the larger portion
of his argument, is that the plan set forth in the contract between the city and the
American Trust & Savings Bank, amounts to a contract of indebtedness by the
defendant city in violation of Section 13 of Article IX of the Constitution, limiting
indebtedness of municipalities to four per cent of the assessed valuation as shown by
the last preceding assessment for state and county taxes.

{25} It is admitted that the existing indebtedness of the City of Albuguerque is now in
excess of the four per cent limit of the Constitution.

{26} We are confronted with the argument that the contract and deed to be executed by
the city in carrying out its terms is a bona fide contract of sale and an unconditional sale,
to which is opposed the objection of appellant that the transaction will create a debt in
violation of the constitutional limitation of the debt creating power of municipalities
already exceeded by the City of Albuquerque.

{27} It clearly appears from the contract that the purpose to be accomplished is the
completion of the City Hall, the city finding itself without necessary funds to do so and
unable to negotiate a loan for the purpose by reason of the constitutional limitation upon
its debt contracting power.

{28} There is no intention to part permanently with the title to the property, but is
apparent an intention to secure the defendant bank and those whom the bank may
associate with it in the future, for moneys to be advanced by the bank for the completion



of the building and subsequent furnishing thereof. It is evident that the moneys, to be
advanced by the bank, are to be expended under the {¥*297} direction of the city and in
conformity with plans previously procured by the city.

{29} The payment of rent under the so-called lease is no more than the quarterly
payment of interest upon the money to be advanced together with any reimbursement
for payments made by the bank on account of taxes or insurance upon the building.

{30} The contract plainly shows that the amount to be advanced was to be repaid by the
city as speedily as possible and the answer asserts that "the defendant city will be able
to repay to the defendant bank the money provided to be expended by it in the
completion of said city hall, in much less time than the ten years' lease and option
provided in said contract,” all of which tends to show that the transaction is not a bona
fide sale of property, but an attempt to mortgage property to secure moneys to be
loaned or advanced.

{31} Finally, it is provided that the bank may associate with itself others who might
contribute to the fund to be advanced for the completion of the building.

{32} There is not a hint of any past consideration to support the contract or deed of
conveyance, and the real intent of the parties is to be found in the allegation of the
answer, in which both parties to the contract joins as defendants, where it is set up that
the city after diligent effort has been unable to find other ways or means whereby it can
complete the city hall, and that the constitution precludes the city from entering into any
binding contract for the completion of the city hall.

{33} The intention of the parties was, therefore, to procure the necessary funds for the
completion of the city building without violating the constitutional limitation as to debt,
and secure the person, or persons, advancing the moneys until repayment thereof
which it was thought could be accomplished within a ten-year period.

{34} These being the facts tending to show the intent of the parties, we cannot agree
that a bona fide sale of the property is contemplated, but are firmly of the opinion {*298}
that the transaction assumes the character of an equitable mortgage.

{35} A deed of conveyance of land, absolute and unconditional on its face, but intended
and understood by the parties to be merely a security for the payment of a debt or the
performance of some other condition, will be regarded and treated in equity as a
mortgage, giving to the parties the relative rights and remedies of mortgagor and
mortgagee and nothing more. 29 Cyc. 991. This rule has received the approval of the
great majority of our sister states, and is, in our opinion, applicable to the case before
us.

{36} In this connection it has been held that where land is conveyed by warranty deed,
and as a part of the same transaction the grantee leases the premises to the grantor,
with the privilege of redeeming or of purchasing the same during the term for an amount



equal to a sum loaned by the grantee to the grantor, the transaction is regarded as a
mortgage, especially when it appears that the rent was to be applied in reduction of the
debt or to keep down the interest. Hammett vs. White, (Ala.) 128 Ala. 380, 29 So. 547;
Grand United Order of Odd Fellows' Joint Stock Assn. of Baltimore City vs. Merkin and
others, 65 Md. 579, 5 A. 544, Vliet vs. Young, 34 N.J. Eq. 15; Sowles vs. Butler (Vt.), 71
Vt. 271, 44 A. 355; Ragan vs. Simpson, 27 Wis. 355.

{37} A mortgage, generally speaking, is a conveyance of real estate, or some interest
therein, defeasible upon the payment of money or the performance of some other
condition. Bayley vs. Bailey, 71 Mass. 505 at 505-509.

{38} It may be urged, as to the case under consideration, that there is no debt by
reason of the fact that there is no obligation to pay a sum of money, but simply an
option or privilege to purchase without a binding undertaking to pay, necessary to
constitute a debt within the meaning of our constitution.

{39} A debt either pre-existing or created at the time, or contracted to be created, is an
essential requisite of a mortgage. 1 Jones on Mortgages (6th Ed.) Sec. 265.

{*299} {40} As stated by the same author, in the same section:

"The debt may not be evidenced by any bond or note, or covenant to pay it; so that the
facts and circumstances of the transaction must be inquired into in order to ascertain
whether the consideration of the deed was really a debt or a loan; if not one or the
other, the deed can hardly be a mortgage.”

{41} Mr. Dillon in his work on Municipal Corporations (5th Ed.), at Sec. 199, has, in our
opinion, correctly stated the rule applicable to the facts in this case and we quote at
length, with approval:

"Attempts have been made to avoid the effect of the constitutional limitations by
borrowing money on the security of property already belonging to the municipality,
without giving the lender any recourse against the body corporate or its property other
than the particular property pledged to secure the money advanced. But the courts have
held that such transactions create indebtedness within the prohibition of the
Constitution, because, although the city is not bound in personam to pay the debt, its
property may be taken therefor. The reasoning on which the cases proceed is that the
personal obligation of the debtor is not essential to the creation of the debt; the
borrowing of the money and its reception contemplate that it shall be repaid, and the
mortgaging or pledging of the existing property of the city necessarily implies an
indebtedness for which the property of the city pledged or mortgaged is bound, even if
the creditor have no general recourse against the city and its funds. If the city purchases
water works or other valuable property subject to a mortgage, the amount secured by
the mortgagee is indebtedness of the city, even if it do not assume it, or become liable
for it in any way. In order to keep the property purchased the city will have to pay the



mortgage, and, if the amount due thereon exceeds the limit of the debt which the city is
authorized to incur, the purchase is beyond its power and void."

{42} See also, Mayor etc. of Baltimore vs. Gill, 31 Md. 375; Joliet vs. Alexander, 194 lll.
457, 62 N.E. 861; East Moline vs. Pope, {*300} 224 IIl. 386, 79 N.E. 587; Lobdell vs.
Chicago, 227 1ll. 218, 81 N.E. 354; Reynolds vs. Waterville, 92 Me. 292, 42 A. 553.

{43} There is no other conclusion to be arrived at, in considering the facts of the present
case, but that property of the City of Albuquerque of the approximate value of thirty-five
thousand dollars is pledged, or mortgaged, to secure the repayment of twenty-five
thousand dollars to be advanced by the defendant bank for the completion and
furnishing of the city hall. Unless the latter sum with interest is repaid the city would lose
its property, and, as stated by Mr. Dillon, the borrowing of the money and its reception
contemplate that it shall be repaid, and the pledging of the existing property of the city
necessarily implies an indebtedness for which the property pledged is bound, even if the
creditor have no general recourse against the city and its funds.

{44} 1t is, therefore, our opinion that the borrowing of money on the security of property
already belonging to the municipality, without giving the lender any recourse against the
body corporate or its property other than the particular property pledged to secure the
money advanced, if the constitutional limitation of municipal indebtedness be thereby
exceeded, is the creation of indebtedness within the prohibition of the Constitution.

{45} In so holding we desire to be understood as construing the present case as one
not coming under the principle applicable to those cases where current expense of
municipal administration is involved, and no payment or liability to be assumed or
required until the services or supplies be furnished and then met by annual
appropriation and levy of taxes.

{46} For the reasons given, the judgment of the District Court is reversed, and the
cause remanded with instructions to proceed in accordance with this opinion, and, it is
so ordered.



