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AUTHOR: ROBERTS  

OPINION  

{*176} OPINION.  

{1} The writ of error herein was sued out on the 8th day of January, A. D. 1914. Plaintiff 
in error failed to file a cost bond within thirty days as required by Sec. 14, Chap. 57, S. 
L. 1907, and on February 17th, thereafter, defendant in error filed a motion to dismiss 
the action and quash the writ of error because plaintiff in error had failed to comply with 
the statute in that regard. Under the rule announced by this court in the case of 
Farmers' Development Co. vs. Rayado Land & Irrigation Co. 18 N.M. 138, 134 P. 216, 
and Canavan vs. Canavan, 18 N.M. 468, 138 P. 200, we are compelled to sustain the 
motion. In the Canavan case we held that the appellee or defendant in error could waive 
the giving of a cost bond, and that he does so where he appears and interposes no 
objection to the irregularity. In this case, however, there is no waiver, as defendant in 
error has never appeared for any purpose, except to ask a dismissal of the cause 
because no bond has been filed. Plaintiff in error argues that defendant in error, by 
asking that the writ of error be quashed, has appeared generally and to the merits. 
There is no merit in this contention, because it is apparent that defendant was seeking 
to secure only the dismissal of the writ of error on the sole ground of plaintiff's failure to 
comply with the statutory requirement as to the giving of a cost bond.  

{2} For the reasons stated, the cause will be dismissed, and it is so ordered.  


