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The court erred in sustaining the demurrer to that part of the bill charging appellee as
trustee and praying for an account of the rents and profits received by her. She is as
much bound to repay the rents and profits, as to return the property wrongfully received.
2 Pom. Eq., secs. 1057, 1058; Barnes v. Taylor, 30 N. J. Eq. 7; Greenwood's Appeal,
92 Pa. St. 181.

The court erred in refusing to permit complainants to amend their bill on the final
hearing to conform to the evidence. Comp. Laws, sec. 1911; 1 Danl. Chan. 418; School
District No. 3 v. MaCloon, 4 Wis. 79; Harding v. Boyd et al., 113 U.S. 756; Neal v. Neal,
9 Wall. 1, 8; Tremolo Patent, 23 Wall. 518; Burgess v. Graffam, 10 Fed. Rep. 216, 219;
Battle v. Mut. Life Ins. Co., 10 Blatch. 417; Ogden v. Thornton, 30 N. J. Eq. 569, 573;
McConnell v. McConnell, 11 Vt. 291; Connelly v. Peck et al., 3 Cal. 75.

Where such amendment should be allowed, it is error to refuse. Connelly v. Peck et al.,
3 Cal. 75; Ogden v. Thornton, 30 N. J. Eq. 569, 573; Kuhl v. Martin, 2 Stuo. 586; Walker
v. Armstrong, 8 Deb., M. & J., 534; Lewis v. Darling, 16 How. 6; Lewis v. Winn, 4 Des.
66; Groffman et al. v. Burgess, 117 U.S. 181, 195; Neal v. Neal, 9 Wall. 1; Harding v.
Boyd et al., 113 U.S. 756-764.

Where the amendment has been wrongfully refused, the appellate court has power to
order the amendment, and render such judgment as justice demands. 1 Danl. Chan.
418, note 9; Ogden v. Thornton, 30 N. J. Eq. 576; Story, Eq. PI., sec. 905.




The motion to dismiss was not discretionary; it was a matter of right given by law.
Comp. Laws, N. M., sec. 1859.

H. L. Waldo and William Breeden for appellee.

JUDGES
Reeves, J. Long, C. J., and Brinker and Henderson, JJ., concur.
AUTHOR: REEVES

OPINION

{*103} {1} This is an appeal from the decree of the district court for the defendant and
against the complainants in the district court, and appellants in this court. The appellee
in her statement of the case, as appears from the brief of her solicitors, admits that the
allegations and purpose of the bill were as stated by the appellants, as were also the
proceedings down to the time of the reference to the master. The appellants {*104} in
the statement of the case alleged in their bill of complaint that Jose L. Perea, in his
lifetime, filed his bill of equity therein, charging the defendant as a trustee in a resulting
trust; alleging, among other things, that one Jose M. Gallegos, in his lifetime, had
borrowed of the complainant, Jose L. Perea, a large sum of money, amounting to about
$ 10,000, and that he died insolvent in 1875, without having paid the same; that the
appellee was his wife; and that during his lifetime, and while he was largely indebted to
other parties, and after the accruing of about $ 3,500 of the indebtedness due to Jose L.
Perea, deceased, Jose M. Gallegos, without any consideration, and for the fraudulent
purpose of hindering and delaying his creditors, conveyed certain real estate described
in the bill to his wife, the appellee; and praying that said transfer be declared fraudulent
and void as to creditors, and that the appellee be declared a trustee of an implied trust
for their benefit, that the property be sold to pay complainant's debt, and that an account
be taken of the portion of the property sold by the appellee, and of the rents and profits
received by her, and for general relief.

{2} After the filing of the original bill, Jose L. Perea died, when the complainants were
appointed administrators of his estate, and the suit revived in their names, and the
amended bill of July 7, 1884, set out in the transcript, filed. To this amended bill the
appellee filed a demurrer and an answer. The demurrer was sustained as to part of the
bill. Respondent in her answer denied the insolvency of Jose M. Gallegos. She admitted
his liabilities as one of the sureties on the bond of Beall as administrator, and the
settlement and discharge of such liability as stated in complainant's bill. She admitted
that Jose M. Gallegos conveyed to her the real estate mentioned and described in the
bill of complaint, but denied that it was for the fraudulent purpose {*105} of covering up
his property so as to hinder and delay his creditors. She denied that conveyance was
without consideration, but averred that it was made to satisfy her for an indebtedness
due her by Jose M. Gallegos; that she accepted the conveyance in satisfaction of such
indebtedness and also, as a further consideration, she risked her own individual and



unincumbered real estate. The complainants filed a replication to the answer, and the
cause was referred to G. W. Ritch, as a special master, with direction to take proofs as
to the truth of the material allegations contained in the pleadings, and report the same to
the court, with his findings thereon.

{3} The charges that Jose Manuel Gallegos was insolvent, that his conveyance to the
respondent was without consideration, and made to defraud his creditors, were the
material allegations in the complainant's bill. The denial of these allegations by the
respondent, and the averment that the conveyance to her was made to satisfy Jose
Manuel Gallegos' indebtedness to her, and that she so accepted it, were the material
allegations of her answer.

{4} Abraham Staab, a witness for the complainants, testified that Jose Manuel Gallegos,
with others, were sureties upon an administration bond, upon which bond a judgment
was obtained against the bondsmen in the sum of about $ 60,000. That the judgment
was compromised at about $ 22,000, of which sum Gallegos was to pay $ 4,000, as
agreed among the sureties. Gallegos, not being able to pay the amount at the time,
gave his note for the $ 4,000, with Probst and Kirchner as sureties, and, in
consideration of their indorsement, he agreed to give them a mortgage upon his
residence property in Santa Fe. When it was discovered that the title to the south
portion of the property was vested in the respondent, and the title to the north portion of
the property was vested in Jose Manuel Gallegos, {*106} Probst and Kirchner declined
to become sureties on the note. That the witness and one of the sureties called on Mr.
Gallegos to arrange the matter in order for him to pay his portion of the judgment. Mr.
Gallegos then, in presence of witnesses, Sigmund Seligman, William Rosenthal, and
the respondent, agreed to convey his portion of the property to the respondent, with the
understanding that she would join in the mortgage to secure Probst and Kirchner, his
indorsers on the note.

{5} Henry L. Waldo, a witness for complainants, testified that he was called upon by
Probst and Kirchner to draw some papers, and guard their interest in a transaction they
were about to have with Jose Manuel Gallegos, growing out of a settlement or
compromise of a debt by the Beall sureties, of whom Mr. Gallegos was one. Gallegos
not being able to pay his share, it was agreed to take his note for about $ 4,000, with
good sureties. Probst and Kirchner had agreed to become such sureties, provided they
were properly secured, and Gallegos had agreed to give a mortgage for such surety
upon his residence property in Sante Fe, which surety was acceptable to Probst and
Kirchner. At that time Gallegos lived on the inside of the plaza, in the northern part of
the house, occupying rooms also on the eastern side of the plaza. At the time withess
supposed that the title to the whole of the property was in Mr. Gallegos, and witness
drew a mortgage covering all of what was known as the "Gallegos House," including
other property adjacent to it, which he considered belonged to the same property; and
he went to Mr. Gallegos for the purpose of getting him and his wife, the respondent, to
execute the mortgage. When the respondent came into the room, witness explained the
nature of the transaction to her, when he discovered from her statements that the south
part of the the property was in her name, and she refused to execute {*107} the



mortgage unless Mr. Gallegos would convey to her that part of the property which was
in his name to secure or indemnify her against loss by reason of subjecting her portion
of the property to the mortgage. The witness explained to Probst and Kirchner this
difficulty about the title, and informed them that the respondent refused to sign the
mortgage. Probst and Kirchner insisted upon having the whole of the title included in the
mortgage. When witness again saw Mr. and Mrs. Gallegos it was agreed that Mr.
Gallegos should convey to Mrs. Gallegos his part of the property to induce her to sign
the mortgage. Witness thinks the deed and the mortgage were executed on the same
day.

{6} The complainants offered in evidence a copy of the deed from Jose Manuel
Gallegos to the respondent, bearing date March 16, 1874; also the mortgage to Probst
and Kirchner, dated March 16, 1874, also, the promissory note executed by Jose
Manuel Gallegos, with Probst and Kirchner as sureties, for $ 4,000, dated March 16,
1874.

{7} The respondent testified, in her own behalf, that Jose Manuel Gallegos gave her the
deed in consideration of the $ 4,000 which he owed her. The $ 4,000 was on account of
five hundred sheep, forty cows, the rent of her house, which he collected, and for board
which he received from boarders. After the evidence was taken the complainants filed
an affidavit of surprise, and moved the court for leave to amend their bill so as to make
it conform to the facts proven.

{8} The affidavit is as follows:

"W. T. Thornton, having been first duly sworn, upon oath states that he is a member of
the firm of Catron, Thornton & Clancy, and that he has had special charge of the above
entitled cause, and prepared the bill and amended bill in said cause, and that he
prepared the above motion for leave to amend said amended bill. Affiant {*108} further
states that from information derived from his client, Jose Leandro Perea, who is now
deceased, and who was a Mexican, and did not speak the English language, affiant was
led to believe that the conveyance made from the said Jose Manuel Gallegos to the
said defendant, Candelaria Montoya de Gallegos, was made with a fraudulent intent of
hindering and delaying the creditors of the said Jose Manuel in collecting their debts,
and that under said impression he framed the original and amended bill, and that he did
not receive any information of the actual circumstances of the making of the said
conveyance by the said Jose Manuel Gallegos to the said respondent until, upon the
taking of the testimony, he was informed of the real facts; and that the said original
deed, in place of having been intended as a gift to the said respondent, and made with
a view of covering up and defrauding his creditors, was intended as a mortgage to
secure respondent from loss occasioned by said respondent joining the said Jose
Manuel in the execution of a mortgage which should cover the separate property of the
said respondent; that, since the information came to his knowledge, he prepared the
within amended bill, so that the same might conform to the actual facts as proven by the
witnesses. Affiant states that said motion is not made for vexation or delay, but that the
proposed amendment is material, and could not with reasonable diligence have been



sooner introduced into the bill; that the principal withess from whom said affiant
obtained said information was one of the solicitors for respondent; and that affiant had
no knowledge of what he would swear to, or of the kind of testimony he would give, until
the day he was examined, nor did he believe in fact that he would be a witness in the
case.

(Signed) "W. T. Thornton.

"Subscribed and sworn to before me this 13th day of February, 1885.

(Signed) "S. B. Axtell, Judge of First District."

{*109} {9} The motion was overruled by the court, at the costs of the complainants.

{10} The proposed amended bill is set out in the transcript. It alleges that the
conveyance from Jose M. Gallegos to the respondent, though absolute on its face, was
in fact intended as a mortgage for the purpose of securing her and her property from
any liability which might accrue to her by reason of the execution of the mortgage to
Probst and Kirchner, and praying that the conveyance to the respondent be declared to
have been a mortgage made to her in trust to secure her from liability, and further
praying substantially as in the former amended bill. The motion to amend was denied,
and overruled, at the costs of the complainant.

{11} Afterward, on the hearing of the cause, the exceptions to the master's report were
overruled, and his findings and report confirmed, and the conveyance by Jose Manuel
Gallegos to the respondent was adjudged and decreed by the court not fraudulent or in
fraud of creditors, but made in good faith, upon a good and sufficient consideration. It
was further decreed by the court that the complainants have nothing by their bill, and
that it be dismissed, at their costs.

{12} It appears that the note for $ 4,000, signed by Probst and Kirchner as sureties, is
dated March 16, 1874. The mortgage given them by Gallegos and wife, and the deed by
Gallegos to his wife, bear the same date, -- all of which indicates with clearness that the
giving of the note and mortgage and deed was one transaction, done at the same time.
Waldo and Staad both agree that the deed was to be made to enable a mortgage on the
whole property to be given, and neither of them say a word about any other
consideration or indebtedness being mentioned.

{13} In the case of Connelley v. Peck and others, the court said: "Where the proof does
not sustain the {*110} allegations of the bill, and where, by the proof, the complainant
would be entitled to relief in a court of equity, if his pleadings had been properly framed,
an amendment should be allowed or directed to conform the pleadings to the facts
which ought to be in issue, in order to enable the court to decree fully on the merits, and
whenever this is not done, it is error. 3 Cal. 75. Where the matter has not been put in
issue with sufficient precision, the court has, upon hearing the cause, given the plaintiff



liberty to amend the bill, for the purpose of making the necessary alteration.” 1 Danl.
Chan. Pr. 418; Lewis v. Darling, 57 U.S. 1, 16 HOW 1, 14 L. Ed. 8109.

"Each party, by leave of the court, shall have leave to amend, upon such terms as the
court may think proper, at any time before verdict, judgment, or decree." Comp. Laws,
N. M., sec. 1911; Beall v. Territory, 1 N.M. 507; Rule 40, p. 40, Dis'ct Courts, Equity.

{14} The proposed amendment comes within the principle laid down in the cases cited
above, and comes within the statute and rules of practice in equity. The decree is
reversed, and the cause remanded, with instructions to the district court to reopen the
case, and allow the complainants amendment on such terms, as to the payment of the
costs, as the court may impose, and for further proceedings in the cause. Reversed and
remanded.



