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Appeal from District Court, Eddy County; Brice, Judge.  

Action by R. S. Pershing against D. T. Ward, trustee, and others. From an adverse 
judgment, plaintiff appeals. On defendants' motion to strike certain papers from the 
transcript.  

SYLLABUS  

SYLLABUS BY THE COURT  

1. On the authority of Vosburg v. Carter, 33 N.M. 86, 262 P. 175, motion to strike from 
the transcript motions for findings and conclusions of law as not being part of the record 
proper is overruled.  

2. The motion to strike from the transcript "brief of plaintiff" and "exceptions of plaintiff to 
memorandum and findings of the court, made April 7, 1927," and exceptions of plaintiff, 
R. S. Pershing, to the findings of fact made by the court herein on the 18th day of May, 
1926, and "to the refusal of the court to make findings of fact and conclusions of law 
requested by the plaintiff herein," is sustained; such papers not being "papers regularly 
filed in a cause with the clerk of the district court," as defined.  
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JUDGES  

Bickley, J. Parker, C. J., and Watson, J., concur.  

AUTHOR: BICKLEY  

OPINION  

{*91} {1} OPINION OF THE COURT Appellee presents a motion to strike from the 
transcript of record "brief of plaintiff." Appellant concedes that this paper is no part of the 
record proper and should not have been incorporated therein. The motion to strike is 
sustained, in so far as it refers to said "brief of plaintiff."  

{2} The second paragraph of appellee's motion is as follows:  

{*92} "(2) Appellees further move the court to strike from the transcript of record 
in this cause, the following:  

"(1) Plaintiff's motion requesting the court to make findings of fact and 
conclusions of law.  

"(2) Exceptions of plaintiff to memorandum and findings of the court made April 7, 
1927.  

"(3) Plaintiff's motion requesting the court to make findings of fact and 
conclusions of law.  

"(4) 'Exceptions of the plaintiff, R. S. Pershing, to the findings of fact made by the 
court herein on the 18th day of May, 1926, and to the refusal of the court to make 
findings of fact and conclusions of law requested by plaintiff herein.'  

"(5) Additional conclusions of law requested by the plaintiff.  

"And for grounds of said motion state:  

"(1) That said requested findings of fact and conclusions of law by plaintiff, and 
plaintiff's exceptions to the court's findings of fact and exceptions to the failure of 
the court to make findings of fact and conclusions of law, as set out in the above 
paragraphs, are not a part of the record proper in this cause, in that they are not 
required to be filed by any statute or rule, and are not shown to have been 
ordered filed by the trial court in the cause as a part of the record proper, and 
cannot therefore be shown in the record proper, and are improperly inserted 
therein.  

"(2) That they are not included in any authenticated bill of exceptions, and are not 
included in or covered by the certificate of the trial judge settling and signing the 



 

 

bill of exceptions, and this court is without jurisdiction or authority to consider the 
same in any manner."  

{3} The clerk of the district court certifies that the papers referred to in said paragraph 2 
of appellee's motion were filed in his office.  

{4} On the authority of Vosburg v. Carter, 33 N.M. 86, 262 P. 175, the motion is 
overruled as to the papers referred to in sub-paragraphs (1), (3), and (5).  

{5} As to the papers referred to in subparagraphs (2) and (4) of said second paragraph 
of the motion, the same is sustained, we being unable to find them embraced among 
"papers regularly filed in a cause with the clerk of the district court," as defined in 
Territory v. McGrath, 16 N.M. 202, 114 P. 364, as "include only such papers which by 
statute, or rule, or order of court are required or directed to be filed," and it is so 
ordered.  


