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SYLLABUS  

SYLLABUS (BY THE COURT)  

1. The burden of proving beyond a reasonable doubt the guilt of one on trial for crime, 
including the degree of sanity legally essential to the commission of the crime charged, 
is on the prosecution throughout the trial, but the presumption of sanity stands as a fact 
established for the prosecution, unless there is sufficient evidence of insanity on one 
side or the other to create a reasonable doubt of sanity.  

2. The power of a trial court over the order of introduction of evidence is not absolute 
and does not include the right to reject admissible evidence when offered on the ground 
that the defendant on trial had not himself testified and laid a foundation for the 
testimony rejected it appearing that the same foundation would be laid by the witness 
then offered.  

3. While the word, irrationality, is sometimes used as a synonym for insanity, the 
admission of evidence of the irrationality of the defendant did not cure the rejection of 
evidence offered of his "insanity," under the circumstances stated in the opinion.  

4, The opinion of a non-expert witness, who has had wide opportunity for observation, is 
admissible on the question of the insanity of a defendant on trial for murder, although 
the witness may be unable to give in detail all the circumstances and appearances 
which led her to think there had been a change from sanity to insanity. The duty of the 
trial court to pass beforehand on the qualification of such a witness to testify is to be 
exercised with due regard to the rights of the defendant, and its decision may be 
reversed when it is clear that through it the defendant was deprived of what was 
essential to a fair trial.  
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OPINION  

{*630} STATEMENT OF THE CASE.  

{1} At a special term of the District Court of Guadalupe county, held February, 1911, the 
appellant, Edward McNabb, was tried for the murder of Herbert Hargis, by shooting him 
with a gun, on October 13, 1910. He was found guilty of murder in the first degree. A 
motion for a new trial was made and overruled. Judgment was {*631} rendered on the 
verdict, and the defendant was sentenced to death by hanging; all at said term of court. 
From that judgment the defendant appealed to this court. In the opening statement to 
the jury for the defendant at the trial, his counsel admitted that he killed Hargis, and said 
the defense would be that the defendant had been informed Hargis was paying 
attentions to his, the defendant's wife, in his absence, as a traveling salesman, which 
had become the subject of gossip in the town where they lived, that he remonstrated 
with her on the subject, sent word to Hargis to leave the town, which he failed to do, 
finally became "mentally unbalanced" over the matter, and, at last, "in an instant of 
emotional insanity produced by the conduct of the deceased," and "in a fit of insanity 
superinduced by the provocation offered by the deceased," he shot him.  

OPINION OF THE COURT.  

{2} In view of our conclusion that there was reversible error in the trial, we disregard 
such assignments of error as do not appear to require specific discussion under the 
circumstances, and deal only with three which are of general importance. In the first it is 
claimed that the trial court imposed on the defendant the burden of proof as to the 
defense of insanity through this instruction: "Upon this subject you are instructed that 
the law presumes every man sane and responsible for his acts until the contrary is 
shown by the evidence, but, while this is true, still if there is evidence in the case 
tending to rebut this presumption sufficient to raise a reasonable doubt in your mind as 
to the sanity or insanity of the defendant, as hereinafter explained, at the time of the 
commission of the acts charged in the indictment, then it will be your duty to acquit the 
defendant." We understand the law governing the case to be that at the beginning of the 
trial there existed the legal presumption that the defendant was sane at the time he 
killed Hargis and at the time of trial. That presumption stood in place of proof of the fact, 
and if no evidence on that point had been offered on either side, the presumption {*632} 
would have been conclusive. There could have been no "reasonable doubt" of the 
defendant's sanity on the part of the jury because there was the conclusive presumption 



 

 

on the one side, and no evidence on the other. The evidence introduced by the 
prosecution may, contrary to its intended effect, indicate to the jury the insanity of the 
one on trial. But it is correct to say that the evidence as a whole must raise in the minds 
of the jury a reasonable doubt, since there is no other way for such doubt to arise. 
Without evidence, as we have said, the presumption of sanity stands. "The presumption 
that all men are sane until the contrary appears, fills its mission when it relieves the 
prosecution of the necessity of proving the prisoner's sanity in the first instance, but, if in 
the progress of the trial, proof is adduced by either side tending to show the insanity of 
the accused, it devolves upon the prosecution to prove the sanity of the prisoner beyond 
a reasonable doubt." 15 A. & E. Ann. Cas. 96, citing People v. Casey, 231 Ill. 261, 83 
N.E. 278; Duthey v. State, 131 Wis. 178, 111 N.W. 222; U.S. v. Chisholm, 153 F. 808. 
We think the instruction sufficiently guarded in the respect in question since, in 
connection with it, the court gave this instruction: "And if you believe from the evidence 
or if you have a reasonable doubt from the evidence that at the time of the commission 
of the act charged in the indictment the mind of the defendant was so far affected with 
insanity as to render him incapable of distinguishing between right and wrong in respect 
to the killing, then you are instructed that the defendant will not be legally responsible 
for his act and you will in that case acquit him." It is well settled that the instructions 
must be construed together. Territory v. Garcia, 12 N.M. 87, 75 P. 34; U.S. v. 
Densmore, 12 N.M. 99, 75 P. 31; Miera v. Territory, 13 N.M. 192, 81 P. 586; Territory v. 
Caldwell, 14 N.M. 535, 98 P. 167.  

{3} The next question we consider arose from the attempt on the part of the defendant 
to introduce by his first witness on the defense of insanity evidence of fact bearing on 
the relations of Hargis with the defendant's wife, which facts counsel for the defendant 
stated he purposed to show by the witness were communicated by him to the defendant 
{*633} a few days before he shot Hargis. Objection was made on the ground that the 
facts, if proved, were immaterial, which counsel for the defense conceded them to be, in 
themselves, but claimed the right to show that they were communicated to the 
defendant as facts and his mind was accordingly affected. The further objection was 
made that no foundation had been laid for the introduction of the evidence for the last 
named purpose. Counsel for the defendant agreed that the order of proof was subject to 
the discretion of the court, but said he purposed to show by the evidence 
communication to the defendant. The court ruled: "This matter is not material at the 
present stage of the proof. If you desire to withdraw this witness and later on --" Counsel 
for the defendant then said: "That simply means that I will have to put the defendant on 
the stand first." To which the court replied: "I think so." Defendant's counsel then said he 
was not prepared to have defendant take the stand, and "if that was to be the rule of 
procedure," he asked for a continuance until the next morning "to consult with the 
defendant," which request was granted. When the trial was resumed the defendant was 
not offered as a witness at first, but instead his wife was made a witness, and was 
asked if a short time before Mr. Hargis was killed she had a conversation with her 
husband in relation to him, to which question objection was made, that it was 
"incompetent, irrelevant and immaterial, no proper foundation having been laid," and the 
objection was sustained. Defendant's counsel then made proffer as follows: "By this 
witness the defendant offers to prove that previous to the death of Mr. Hargis, and 



 

 

within a period of about twenty days before the homicide, the defendant had a talk and 
conversation with her, in which he remonstrated with her for the attention that she had 
been paying up to that time to the deceased Hargis, and for receiving his visits at the 
defendant's home during the defendant's absence. That he stated to her that he knew 
about this matter and these visits and knew also that he had taken her to parties, and, 
as before stated that he objected to those things and stated to her {*634} that she 
should desist from any further relations with the deceased. The defendant further offers 
to prove from this witness that from that time on there existed in the home of the 
defendant, and between the defendant and the witness, who is his wife, great 
unhappiness and infelicity." To this objection was made, and the offer was denied. 
Objections to the introduction of similar testimony by other witnesses were sustained. 
This, we think, was error. While it is true that the order of proof is largely subject to the 
discretion of the trial court, it cannot be exercised in a way to deprive a defendant of 
material rights. The defendant in this case had the right to refrain from testifying. The 
court, in effect, made the condition that he must testify before such evidence offered on 
his behalf by other witnesses would be admitted. The testimony of others that they had 
talked with him about his wife's relations with Hargis was equally competent with his 
own testimony to the same effect, and might well be thought more reliable than his own 
testimony, since he was testifying under jeopardy of conviction and the consequent 
death penalty. It is said in the brief for the Territory that as this evidence was excluded 
on a question of the order of proof it might have been again offered after the defendant 
had testified to the same effect, in corroboration of his evidence, and, as that was not 
done, the defendant has no ground of complaint. But, if it was improperly excluded in 
the first place, the defendant was not bound to repeat his proffer. His counsel may have 
thought that the time for introducing the evidence to good effect had gone by, or in the 
stress of the trial he may have forgotten to re-offer it. The defendant should not suffer 
for any of these reasons. This subject is discussed and for this court settled in 
Edgington v. U. S., 164 U.S. 361, 41 L. Ed. 467, 17 S. Ct. 72.  

{4} Several assignments of error relate to refusals by the court to admit testimony 
offered as to the insanity of the defendant at the time he shot Hargis. It is a subject on 
which the adjudicated cases are so conflicting that it is very difficult for a trial court to 
steer a course which will avoid the rocks, and on the whole, we think the trial {*635} 
judge in this case did not succeed in doing it. Owing to the inability of all but now and 
then a person specially gifted, or trained, to describe adequately, the facts, 
circumstances and appearances from which he concludes that a certain person is sane 
or insane at a particular time, the courts have, as a rule, come to permit such non-
expert witnesses to give the conclusion itself, when their opportunities for observation 
have been such as to warrant it. In Cyc., vol. 17, 139, it is said: "The inference of a 
properly qualified, unskilled observer, as to the sanity or insanity of a person observed 
by him is competent in a majority of the American states. The rule in this respect is the 
same in England, both in the ecclesiastical courts in proceedings involving the question 
whether the testator was of unsound mind and in the common law courts, and in 
Canada. There is a strong tendency to unanimity in admitting this class of evidence 
observable in the action of the courts." "The statement of inference must as a general 
rule be accompanied by a statement of the facts on which it is founded. Where the facts 



 

 

are not sufficient in the opinion of the court to give a reasonable basis for an inference, 
or sufficient admissible facts are not clearly stated, the witness is incompetent, or his 
evidence is entitled to but little weight. It is, however, inconsistent with the theory on 
which the rule rests -- that of inability to state all the facts -- to require that all the facts 
should be stated." In Redfield on Wills, 1, c. 4, pp. 2, 145, note 24, it is said: "There will 
now remain scarcely any dissentients among the elder states; and those of recent 
origin, whose discussions have been based upon the authority of the earlier discussions 
of some of the older states, which have since abandoned the ground, may also be 
expected to change." This view of the law has been adopted by the Supreme Court of 
the United States in Conn. M. L. Ins. Co. v. Lathrop, 111 U.S. 612, 28 L. Ed. 536, 4 S. 
Ct. 533; approved in Queenan v. Oklahoma, 190 U.S. 548, 47 L. Ed. 1175, 23 S. Ct. 
762, in which the court said: "But, as is pointed out in Connecticut Mutual L. Ins. Co. v. 
Lathrop, supra, it is impossible for a witness to reproduce all the minute details which he 
saw and heard, and most witnesses make but a meagre and halting effort. Therefore, 
{*636} in this, as in many other instances, after stating such particulars as he can 
remember -- generally, only the more striking facts -- an ordinary witness is permitted to 
sum up the total remembered and unremembered impressions of the senses by stating 
the opinion which they produced. To allow less may deprive a party of important and 
valuable evidence that can be got at in no other way." See, also, Jones on Evidence, 
1st ed., sec. 366.  

{5} The exclusion of the testimony of Mrs. McNabb, the wife of the defendant, may be 
taken, for our purposes, to illustrate this class of testimony excluded. She had been the 
wife of the defendant and had lived with him for eight years, and, although there had 
been for a short time estrangement between them on account of Hargis, she continued 
to see him "every day, or every other day" up to the time he shot Hargis. Probably no 
other person living had equal opportunity to observe and know him, and to notice 
whether any change occurred in him. She had the usual difficulty in confining herself to 
a description of the acts and circumstances from which she had apparently derived an 
impression, or opinion she was not allowed to give. Extracts from the record will best 
convey an understanding of what took place and its natural effect:  

Q. How long have you been married to the defendant? A. Eight years.  

Q. I will ask you, Mrs. McNabb, if for a period, say of fifteen or twenty days previous to 
the death of Mr. Hargis, you noticed anything peculiar in the conduct and character of 
your husband, the defendant in this case?  

Mr. Mann: This is objected to as incompetent, irrelevant and immaterial, and that no 
proper foundation for the same has been laid; the rule being that where non-expert 
testimony is attempted to be introduced for the purpose of showing insanity, that the 
facts must first be stated before any opinion of the witness can be given.  

The Court: Sustained, as calling for a conclusion of law.  



 

 

Q. Well, now, during that period of time, state what was his conduct and general 
deportment and demeanor, if you observed it? A. I observed a great change in Mr. 
{*637} McNabb, he didn't seem like the same man when he came home --  

Mr. Mann: I ask that the answer of the witness be stricken as a conclusion, and not as a 
statement of facts from which the jury may draw any inference or conclusion as to the 
conduct of the defendant during the period stated.  

{6} The Court: Sustained.  

{7} To which ruling of the court the defendant, by his counsel then and there duly 
excepted.  

Mr. Mann: Ask that the jury be instructed that this be withdrawn.  

The Court: Gentlemen of the Jury, this last answer of this witness is stricken and will not 
be considered by you in arriving at a verdict.  

Q. State what particular acts in the conduct and general demeanor of your husband you 
noticed and observed during the period of time mentioned, that makes you say, that he 
was a changed man and was not the same man he had been before?  

Mr. Mann: This is objected to as leading and suggestive, and for the further reason that 
it is assuming the fact not proven and based upon an answer which has been stricken 
from the record.  

{8} The Court: Sustained.  

{9} To which ruling of the court, the defendant, by his counsel, then and there duly 
excepted.  

Q. If you noticed anything, any actions in the conduct of your husband that were 
uncommon in him during the time that I have mentioned, that is, for fifteen or twenty 
days prior to the death of Mr. Hargis, state what they were?  

Mr. Mann: This is objected to as leading and suggestive; as assuming a fact or state of 
facts not proven and calling for a conclusion of the witness.  

{10} The Court: Overruled.  

Q. (Repeated). A. Yes, he was nervous and very much excited, and seemed to be mad, 
and, well -- he didn't seem like himself. He impressed me as being crazy, perfectly wild.  

{*638} Mr. Mann: The Territory moves to strike all the answer of this witness as 
incompetent, irrelevant and immaterial; as mere conclusion of the witness and not 



 

 

containing any statement of facts upon which the jury may draw any inference as to the 
sanity or insanity of the defendant. (Answer read to the word "mad.")  

The Court: So much of the answer as has been interpreted to you may stand in 
evidence; the remainder of the answer, where this witness stated that the defendant 
appeared crazy and wild, is stricken from the record, and will not be considered by you 
in arriving at a verdict.  

Q. You have stated some acts or actions in the conduct of your husband that you have 
stated were uncommon in him. Can you state any others, any acts of his, or of his 
conduct that were uncommon in him?  

Mr. Mann: This is confined to the same period of time?  

Mr. Larrazolo: Within that period of time.  

The Court: Mrs. McNabb, answer the question just propounded to you, but do not give 
any impression or opinion.  

Q. Just what you noticed that was uncommon in him in addition to his being excited and 
mad and nervous as you have said? A. Well, as I stated, he didn't seem like the same 
man.  

Q. That is not an answer to my question, Mrs. McNabb.  

The Court: The last statement of this witness, gentlemen, is not to be considered by you 
as evidence. Now, don't give your opinion, or what it seemed to you; state merely the 
acts and conduct, if any, which were uncommon, out of the ordinary; definitely, specific 
acts during that fifteen days? A. He wasn't kind; he wasn't agreeable; he was nervous 
and highly excited.  

Mr. Mann: I move that all of that be stricken as a repetition of the answer just given.  

The Court: Overruled.  

Q. Now, from your observations of the actions and conduct of your husband, the 
defendant in this case, during the period of time stated, that is, for fifteen or twenty 
{*639} days prior to the death of Mr. Hargis, state what impression he made on you, as 
to whether he was sane or insane?  

Mr. Mann: This is objected to as incompetent, irrelevant and immaterial, and for the 
reason that no proper foundation for this question has been laid. The testimony which 
has been given by this witness does not show any act, specific act, but merely that 
during the period he was nervous, excitable, angry and unkind, and the opinion of this 
witness as to his sanity or insanity would not have any weight more than the opinion of 



 

 

the jury upon the same statement of facts which the witness has related. I call the 
court's special attention -- no specific act has been shown.  

{11} The Court: Sustained.  

{12} To which rulings of the court, defendant, by his counsel, then and there duly 
excepted.  

Mr. Larrazolo: I desire to properly understand the meaning of the court. Do I understand 
that the court holds that non-experts cannot give either their opinion or their impression 
touching the sanity or insanity of the subject, after showing they were acquainted with 
them, and in position to observe their conduct?  

The Court: I hold that this witness from her testimony, simply testifying that the 
defendant was nervous, excitable, mad and unkind to her, is not qualified to give her 
opinion as to whether the defendant was sane or insane at that time.  

Q. Have you stated, Mrs. McNabb, all those things and acts, doings and sayings of your 
husband, during the time that I have mentioned, that you found to be uncommon in 
him? Have you stated them all, or can you describe them all?  

Mr. Mann: This is objected to as leading and suggestive.  

{13} The Court: Overruled.  

Q. Can you describe them all or can you not, say so. A. No, I cannot describe them.  

Q. You may state, Mrs. McNabb, from the conduct and acts, doings and sayings of your 
husband, during {*640} the period of time that I have mentioned, namely -- within fifteen 
or twenty days immediately prior to the death of Mr. Hargis, what was your husband's 
appearance?  

Mr. Mann: This is objected to for the reason that she has already stated all that she 
says she can state of the actions and conduct of her husband, and that she could not 
describe further his actions and conduct, and that the jury are the best judges from the 
action and conduct she has described as to the mental condition of the defendant, and, 
further, as it calls for a conclusion of the witness and not for facts.  

{14} The Court: Sustain the objection.  

{15} To which ruling of the court, the defendant, by his counsel, then and there duly 
excepted.  

Q. From your observations of your husband's conduct, of his actions and doings and 
sayings, and from his general appearance for a period of fifteen or twenty days prior to 



 

 

the death of Mr. Hargis, I want you to state what impression did you form in regard to 
the sanity or insanity of your husband?  

Mr. Mann: Objected to for the same reasons heretofore given.  

The Court: Same ruling. Sustained.  

{16} To which ruling of the court, defendant, by his counsel, then and there duly 
excepted.  

{17} We think this shows a violation of the principle laid down in the authorities already 
cited, and is at variance, besides, with Charter Oak L. I. Co. v. Rodel, 95 U.S. 232 at 
238-239, 24 L. Ed. 433. While it is true that the trial court was charged with the duty of 
determining whether from the facts stated the witness should be allowed to give an 
opinion on the question of sanity, that is not an absolute power regardless of 
circumstances. In Cyc., vol. 17, p. 34, it is said: "The ordinary observer, -- 'the man in 
the street' -- is qualified if it affirmatively appears to the presiding judge that he has had 
sufficient opportunities for drawing the inference which he proposes to state, and the 
capacity necessary to make and state it." And, on page 31, of the same volume: "The 
qualifications of a witness, as to knowledge {*641} and capacity must be established as 
facts, to the reasonable satisfaction of the trial court, whose finding will not be reviewed 
except in case of manifest mistakes." But if "clearly erroneous" the ruling will not stand. 
Chateaugay Ore Co. v. Blake, 144 U.S. 476, 36 L. Ed. 510, 12 S. Ct. 731; Clary v. 
Clary, 24 N.C. 78; People v. Schmitt, 106 Cal. 48; 39 P. 204; Montana R. R. Co. v. 
Warren, 137 U.S. 348 at 348-353, 34 L. Ed. 681, 11 S. Ct. 96; Maughan v. Burns, 64 Vt. 
316, 23 A. 583; Wright v. Williams, 47 Vt. 222.  

{18} From the statement of the reason of its ruling, given by the court, as above quoted, 
there is omitted the most important fact that the witness had lived with the defendant as 
his wife for eight years, and that it must have been by a comparison between her 
husband as she had known him for those eight years and as he had been in the few 
days preceding the shooting of Hargis, which led her to think he did not "seem like the 
same man," "did not seem like himself," "he impressed me as being crazy, perfectly 
wild;" all of which expressions were taken from the jury. Counsel for the defendant then 
asked the witness this question: "Now then, from your observation of your husband's 
general conduct, of his acts, his doings, sayings, during the fifteen or twenty days prior 
to the death of Mr. Hargis, what impression did those things make on you in regard to 
your husband being rational or irrational?" to which objection was made and sustained. 
Later in the trial the court permitted certain witnesses for the defendant to testify of the 
impression they formed immediately before the shooting of Hargis that the defendant 
was "irrational." In the brief for the Territory, it is contended that "insane" and "irrational" 
are synonymous words, and that as the evidence of "irrationality" was admitted, any 
error there may have been in excluding evidence of insanity was cured. The court itself 
did not treat the words as synonymous, since it refused to permit the witness Garlington 
to give his impression as to insanity from the acts and circumstances of which he had 
testified and permitted him to give it as to irrationality. Record, pp. 224-225. That may 



 

 

well have led the jury to think that there was a difference between "insanity" and 
"irrationality" in law, as there is in common speech. The instructions to the {*642} jury 
were calculated to strengthen such an impression, since the jury were told that they 
were to determine the "sanity" or "insanity" of the defendant, and were not instructed 
that the evidence they had heard of his "irrationality" could be considered on the 
question of his sanity, or that "irrationality" and "insanity" meant the same thing. Indeed 
the words "rational" and "irrational" were not used or referred to in the instructions. But 
even if the admission of evidence of irrationality cured the error of excluding evidence of 
insanity by the same witness, which under the circumstances stated we think it did not, 
there remains the fact that Mrs. McNabb was not permitted to give her opinion of either 
the insanity or irrationality of her husband, the defendant, at the time in question, 
although she must have known the relations between herself and Hargis better than any 
other person then living knew the details of her talk with her husband on the subject 
which resulted in estrangement between them, and in all probability had observed and 
knew better than any one else the effect on his mental condition of what he had heard 
or suspected about her relations with Hargis. Unfavorable as we may regard the 
defense of insanity in such a case -- insanity which came and went with the occasion -- 
it is a defense which the defendant had the right to make, and to have it safeguarded 
during the trial as carefully as if it had been any other defense. We conclude that, in the 
particulars we have named, the rights of the defendant were not fully preserved to him, 
and that he is entitled to another trial. The judgment of the district court is reversed and 
the cause remanded.  


