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SYLLABUS
SYLLABUS (BY THE COURT)

1. An indictment for murder in the first degree, in other respects sufficient, which
concludes in the following language, "did strike and beat the said Juan Truijillo, giving to
him, the said Juan Truijillo, in and upon the top of the head of him the said Juan Truijillo,
one mortal contusion bruise, fracture and wound, of which said mortal wound, the said
Juan Trujillo thence continually languished until, on the 30th day of December, A. D.
1909, between the hours of two and three o'clock in the morning of said day, he there
died," charges that the deceased died of the mortal wound alleged to have been
inflicted by the defendant.

2. The common law, adopted by statute in this state as the rule of practice and decision,
in criminal cases, requires the defense of former jeopardy to be specially pleaded, and
such defense is not admissible under the general issue. Held, where such defense is
not so pleaded, it can not be raised by motion upon the conclusion of the state's case,
for an instructed verdict.

3. The record in this case shows that a valid jury was empaneled to try defendant.

4. The granting or denying of a motion for continuance is within the discretion of the trial
court, and unless such discretion has been abused, to the injury of the defendant, the
denial of such motion will not constitute error.

5. Itis not an abuse of discretion by the trial court, to refuse to grant a continuance,
where the only ground stated in the application is the absence of counsel for defendant
in an adjoining county, attending court.




6. Where instructions given by the court, in a criminal case, are objectionable to the
defendant, he must call the court's attention to the claimed error in such instructions,
prior to, or at the time they are given, so that the court may have an opportunity to
correct the alleged error: and objections filed in the clerk’s office to instructions two days
after the trial and verdict will not be considered.

7. The same rule applies to requested instructions which the court refuses to give. It is
the duty of the defendant, if he intends to predicate error upon such refusal, to except to
the action of the court, at the time, in refusing to give such instructions.

8. In cases of homicide it is permissible to allow the defendant to show the general
reputation of the deceased as to being a lawless and violent character, but specific acts
of violence on the part of deceased may not be shown.

9. The trial court properly admitted in evidence a portion of the skull of the deceased,
showing the character of one of the claimed mortal wounds, alleged to have been
inflicted by the defendant.

10. Defendant can not predicate error, upon the action of the court in permitting the
sheriff, who arrested defendant, to testify to an alleged conversation had with
defendant, where there was no showing that such statement was made under duress,
threats or promises.
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OPINION
{*672} STATEMENT OF FACTS.
{1} An indictment was returned against the appellant, by the grand jury of Taos County,
charging him with the crime of murder in the first degree. He was tried, found guilty of
voluntary manslaughter, and by the court sentenced to a term of not less than seven,

nor more than ten years, in the territorial penitentiary. From such judgment this appeal
is prosecuted.



OPINION OF THE COURT.

{2} Appellant relies upon six grounds of error, for a reversal of this cause, which we will
discuss in the order presented.

{3} The first contention urged is that the court erred in overruling the demurrer to the
indictment. Several grounds of demurrer were stated, but appellant here urges for
consideration only the following:

"Said indictment does not charge that deceased died of the mortal wounds alleged to
have been inflicted by the {*673} defendant.”" The same objection was also raised by
motion in arrest of judgment. That portion of the indictment, necessary to set out in
order that the ground of objection may be intelligently understood, reads as follows:

"Did strike and beat the said Juan Truijillo, giving to him, the said Juan Trujillo, in and
upon the top of the head of him the said Juan Trujillo, one mortal contusion, bruise,
fracture and wound, of which said mortal wound, the said Juan Truijillo thence
continually languished until, on the 30th day of December, A. D. 1909, between the
hours of two and three o'clock in the morning of said day, he there died."

{4} We do not believe the language used in the indictment and quoted above, by any
rule of construction, justifies the assertion that it does not charge that the deceased died
of the mortal wounds, inflicted by the defendant. Briefly stated, and stripped of legal
verbiage, the indictment charged that Trujillo was given a mortal wound by the
defendant, "of which mortal wound" the said Truijillo "there died." It is true, the indictment
alleges, after using the language "of which said mortal wound," that "the said Juan
Trujillo continually languished until, on the 30th day of December, A. D. 1909, between
the hours of two and three o'clock in the morning of said day," and that such language
intervenes between the words "of which said mortal wounds" and "he there died," still it
is all a part of one sentence, and such language simply relates what occurred between
the infliction of the wounds and the death. The charge is that he died of the mortal
wounds, so received, and the recital is made, that of the mortal wound so received, he
languished, followed by a statement of the time of his death. The charge is all part of
one sentence, separated only by commas, and only by a strained construction can
appellant's contention be sustained.

{5} In the preparation of this indictment the district attorney did not follow the usual
approved form, and such practice is not to be commended. Such officials, by the
exercise of ordinary care and prudence in drafting indictments, can avoid all question as
to the sufficiency thereof. {*674} While innovations are unwise, the antagonism to them
that will preclude the use of equivalent expressions would be even more pernicious.
Borrego v. Territory, 8 N.M. 446, 46 P. 349. Appellant has cited us to the following
cases, which he insists hold such an indictment defective: State v. Blan, 69 Mo. 317;
State v. Sundheimer, 93 Mo. 311, 6 S.W. 52; People v. Jacinto, 6 Cal. 207; People v.
Wallace, 9 Cal. 30; Edmondson v. State, 41 Tex. 496. An examination of the cases,



however, will show that the language used in the indictments therein, under
consideration, was altogether different from that used in the one now before the court.

{6} On the other hand the Attorney General has called our attention to the case of Lutz
v. Commonwealth, 29 Pa. 441, where the charge that death resulted from the wounds
inflicted, was not nearly so positive or direct as in the indictment in this case, and the

same was upheld by that court. In the Pennsylvania case the language was as follows:

"One mortal wound, of the length of one inch and the depth of six inches, of which said
mortal wound, he, the said Richard O'Leary, from the said twenty-seventh day of June,
in the year aforesaid, at the county aforesaid, until the twenty-eighth day of the same
month of June, in the year aforesaid, at the county aforesaid, did languish, and
languishing did live; on which said twenty-eighth day of June in the year aforesaid, the
said Richard O'Leary, in the county aforesaid, died."

{7} Speaking of this language the court there says:

"The rule undoubtedly is that an indictment for murder must expressly show that the
party died of the hurt specially described and set forth; but in construing indictments we
are not, whilst avoiding intendments against the life of the prisoner, to fall into such
extreme astutia as shall ignore the force and meaning of language.”

{8} The holding of the Pennsylvania court was approved by the Supreme Court of
lllinois in the case of Palmer v. People, 138 Ill. 356, 28 N.E. 130. The court said:

"The mortal wound was given one day, and the deceased languished or grew weaker
until the next day, and died. It is clear that he died of the mortal wound given, of {*675}
which he languished to death. The respective dates of the stroke and of the death are
sufficiently stated. Lutz v. Commonwealth, 29 Pa. 441; 2 Bishop's Crim. Proc., sec. 528;
Bishop's Directions & Forms, sec. 520; State v. Conley, 39 Me. 78; State v. Haney, 67
N.C. 467; 9th A. & E. Enc. Law, 636."

{9} In the case of Tickle v. The State, 6 Tex. Ct. App. 623, an indictment of similar
phraseology was held sufficient. The court said:

"The indictment alleges that the defendant on the 5th day of March, 1876, in the county
of Navarro and State of Texas, inflicted upon James Shields a mortal wound, 'of which
mortal wound, he, the said James Shields, then and there languished, and afterwards,
to-wit, on the 10th day of March, 1876, languishing, died." This we think sufficiently
charges that the death of Shields proceeded from the wounds." See also U.S. v. Ball,
163 U.S. 662, 41 L. Ed. 300, 16 S. Ct. 1192.

{10} For the reasons stated we are of the opinion that the demurrer to the indictment
was properly overruled. The indictment alleged an assault and the nature thereof, the
mortal wounding of the deceased, and that the deceased died of such wounds within a
year and a day, and was therefore sufficient.



{11} When defendant was first brought into court to answer the indictment in this case,
he pleaded not guilty. Thereafter the record discloses that the defendant without
withdrawing his prior plea, and without leave of court first had or obtained, filed a
demurrer to the indictment. No action appears to have been taken upon said demurrer
until the day set for trial. Upon the day the record shows that the demurrer came on for
hearing, and was overruled by the court, and the record continues:

"Whereupon both parties announced themselves ready for trial, and now comes the jury
as follows, to-wit:" (followed by the names of twelve jurors, and the usual formal entry
showing the empaneling and swearing of the jury.) Thereafter the record recites:
"Thereupon it appearing to E. C. Abbott, Esquire, District Attorney, that defendant had
not been arraigned, and had not pleaded since the overruling of the defendant's
demurrer, upon {*676} motion, the court dismissed the jury and directed that the
defendant be arraigned and plead."

{12} This language is followed by a recital of the arraignment and plea of not guilty of
the defendant. Thereafter the record shows that the same twelve jurors first empaneled
were placed in the box and shows that said jurors were sworn, but it is not plain as to
whether the record intends to show that such jurors were re-sworn after the second
formal arraignment and plea of the defendant, or whether it is attempting to recite the
fact that such jurors were sworn prior to their dismissal theretofore, as recited.

{13} The defendant did not plead former jeopardy specially, neither did he raise it by
motion or call it to the attention of the court in any manner prior to entering upon the trial
of the case, but at the conclusion of the testimony on the part of the territory, he
interposed a motion for an instructed verdict and, as one of the grounds for said motion,
attempted to raise the question of former jeopardy as follows:

"That the record of the court shows former jeopardy in that it shows that a jury had, prior
to this trial, been called, empaneled and sworn to try this case and the charges
contained in the said indictment, and that thereafter the jury was dismissed."

{14} Former jeopardy was also relied upon in a motion filed in arrest of judgment.

{15} In the view we take of the question, it is not necessary for us to determine the
guestion as to whether or not the defendant was placed in jeopardy by the swearing of
the first jury for the reason that the matter was not properly raised or presented to the
court. Sec. 3422, R. S. 1897, is as follows:

"In criminal cases the common law, as recognized by the United States and the several
states of the Union, shall be the rule of practice and decision."

{16} Several of the states have statutes altering the common law provisions as to
practice and procedure in criminal cases, some such statutes provide that a defendant
may put in issue, under a plea of not guilty, all defenses which he may have to the
charge upon which he is being prosecuted, {*677} and in those states it is uniformly held



that he may prove under such general issue, former jeopardy, or autrefois acquit or
convict. However, according to the doctrine of the common law jeopardy, or former
conviction or acquittal, must be specially pleaded, and such defenses are not
admissible under the general issue. 9 Ency. PIl. & Pr., 630.

{17} "The defendant's plea of not guilty puts in issue all of the allegations of the
indictment or information, and nothing more. In this case the defendant would not have
been allowed to prove at the trial that he had been once in jeopardy, for there was no
such issue in the case, and could be none unless he saw fit to make it by plea." People
v. Bennett, 114 Cal. 56, 45 P. 1013. In that case the defendant filed no special plea, and
attempted to raise the question of former jeopardy by his motion for a new trial. The
court held that this could not be done, for it would be permitting the defendant to
introduce evidence upon his motion for a new trial that would not have been admitted if
offered at the trial. The defendant going to trial upon the general issue of not guilty, and
having filed no special plea in bar, setting up former jeopardy, could not introduce in
evidence such former jeopardy, and as he could not introduce such facts in evidence,
he could not rely upon it in his motion for an instructed verdict.

"The whole question of once in jeopardy was entirely foreign to the case, unless raised
by a special plea, and, when so raised, an issue of fact was presented, on which the
jury alone possessed the power to pass.” People v. Bennett, supra.

{18} In the California cases above cited, the defendant was being prosecuted upon the
same information under which he claimed former jeopardy had attached. See also
Zachary v. State, 66 Tenn. 1, 7 Baxt. 1; State v. Washington, 28 La. Ann. 129; State v.
Barnes, 32 Me. 530; Rickles v. State, 68 Ala. 538. Also De Arman v. State, 77 Ala. 10,
where the court held that a former conviction or acquittal must be specially pleaded, and
when so pleaded, the issue joined on it must be tried and determined before the issue
on the plea of not guilty is submitted to the jury.

{*678} {19} In the case of State v. Buzzell, 58 N.H. 257, the court, in speaking of the
defense of former acquittal, or former jeopardy said:

"Former acquittal or former jeopardy, as a defense, is a plea of discharge or release that
gives a reason why the defendant ought not to answer the indictment, and ought not to
be put upon trial for the crime alleged. 4 Bl. Com. 335. The plea of not guilty raises the
guestion, not whether, by former acquittal or jeopardy, he is discharged from a crime,
but whether he committed it. When, as in this case, there is an opportunity to plead
former judgment or jeopardy, and it is not pleaded, the case is as if there were no
former judgment or jeopardy.”

{20} See also Guenther v. The People, 22 Colo. 121, 43 P. 999, where the court held
that former acquittal, or conviction, must be pleaded specially, evidence of either not
being admissible under the plea of not guilty.



{21} The Supreme Court of Massachusetts, in the case of Commonwealth v. Chesley,
107 Mass. 223, state the rule as follows:

"If the defendant relied upon a former acquittal, he should have pleaded it specially, so
that issue might have been taken upon it either to the court or the jury. It cannot be
proved under the general issue."”

{22} In the case of McBean v. State, 50 Tenn. 20, 3 Heisk. 20, the defendant had filed a
formal plea in bar of former conviction, but such plea was not urged by counsel, and
they proceeded with the trial without first insisting on a determination of the plea so filed.
After examining one witness they attempted to rest and secure a determination upon
such plea; the right to do so was denied. The court said:

"The defendant and his counsel were bound to know and to take notice of the pleadings
which were on file in the case; and going to trial upon the plea of 'not guilty' alone, was
a waiver of the defense of former conviction."

{23} See also In re Allison, 13 Colo. 525, 22 P. 820, where the court held that the
defense of prior jeopardy for the same crime should be presented by special plea to the
trial court. See also Logan v. State, (Miss.) 40 So. 323; Commonwealth v. Merrill, 90
Mass. 545, 8 Allen 545.

{*679} {24} It is true cases can be found holding that it is not necessary to plead former
jeopardy where such fact appears upon the record in the case upon trial, but an
examination of the cases so holding will demonstrate the fact that the courts in such
cases apparently entirely overlooked the common law rule, and no good reason, we
believe, can be advanced in support of such doctrine. Former jeopardy is properly a
plea in bar of the action, and it does not go to the merits. If such plea is well taken it
disposes of the case. It has nothing to do with the question of the guilt or innocence of
the defendant.

{25} For the reasons stated we are of the opinion that the court did not err in refusing to
direct a verdict of not guilty upon the ground of former jeopardy.

{26} The third proposition discussed by appellant is that there was no valid jury
empaneled and sworn to try the case, and therefore defendant was not accorded due
process of law, as required by the constitution of the United States and the laws of New
Mexico, but the record disposes of this contention adversely to the appellant. After the
second arraignment the record recites:

"And now the issues in the above entitled cause being joined, both parties again
announce themselves ready for trial, and now comes the jury as follows, to-wit:" (setting
forth the same 12 jurors theretofore shown by the record to have been impaneled), and
continues: "twelve good and lawful men taken from the body of the county of Taos, and
Territory of New Mexico, sworn to well and truly try the issues joined in the cause now



pending, and a true verdict therein to render according to the law, the evidence and the
instructions of the court.”

{27} Appellant relies upon the fact that the jurors so selected and empaneled were the
same jurors theretofore selected and dismissed by the court, so that the defendant
could be re-arraigned. There is nothing in the record to show but that such jury was
selected in the manner required by law, and no objection or question appears to have
been raised by appellant at the time.

{28} The fourth ground assigned is that the court erred in {*680} refusing to grant
appellant a continuance. The motion for a continuance was based upon the ground that
appellant's counsel could not be present at the trial, and was supported by the affidavit
of the attorney. It does not appear, however, that appellant could not procure other
counsel fully capable of representing him, and in fact the record in this case shows that
the defendant was ably defended, and it does not appear that he suffered in any
manner by reason of the denial of such motion. The granting or denying of a motion for
continuance is within the discretion of the trial court, and unless such discretion has
been abused, to the injury of the defendant, the denial of such motion will not constitute
error. A number of cases have been cited by counsel for appellant in his brief, to sustain
his position that it was error to overrule the motion for a continuance, but there are
innumerable cases which show that a request for a continuance on the ground of the
absence of certain counsel is not looked upon by the courts with favor.

"Since the court trying the cause is from personal observation familiar with all the
attendant circumstances, and has the best opportunity of forming a correct opinion upon
the case presented, the presumption will be in favor of its action; and in no case will the
exercise of this discretion be reviewed where it manifestly appears that justice has been
done without sacrificing the rights of the defendant.” 9 Cyc. 168.

{29} The absence of counsel was due to the fact that he was attending court held in
another county in a civil case there pending. The following quotation will show that there
was no abuse of discretion upon the part of the District Court in overruling the motion for
continuance upon such grounds.

{30} In the case of Roberts v. People, 9 Colo. 458, 13 P. 630, the court said, in passing
upon the denial of a motion for continuance on account of the absence of attorney for
the defendant:

"The judge of the criminal court cannot reasonably be required to postpone the business
of this court in order {*681} to suit the convenience of lawyers who may desire to attend
the sessions of other courts. Such a ruling could not be sustained on either principle or
authority, and, if it could, the result would be detrimental to the public interest, and in
many cases to the interests of suitors as well. It would in many instances interfere with
the prompt dispatch of business in the various courts, and tend to prolong their
sessions, thus adding materially to the expenses thereof."



{31} In People v. Goldenson, 76 Cal. 328, 19 P. 161, the court said:

"To hold that a defendant charged with crime has an absolute right to counsel of his
own selection, with unlimited right to insist upon the continuances of his trial, and that
the court, jury, and witnesses must await the convenience of his counsel in fulfilling
other engagements, would be subversive of the prompt administration and execution of
the laws -- upon which depends largely their effectiveness -- and subject to the time and
service of citizens serving the state gratuitously, as jurors and witnesses, to the wishes
of the attorney engaged in the defense. It is too apparent for argument that the court
below must, in the nature of things, have some control over such matters; and, if it has
any discretion, it is equally apparent that it was not abused in this particular instance."

{32} The case last cited would seem to be particularly applicable to the case at bar in
that, as held in other cases which will be cited, it was the business of counsel to know
when there would be a term of court held in the county of Taos or when an adjourned
term thereof would be held.

"The absence of counsel for the defendant in an adjoining county, attending court, is no
ground for continuance. If it were, where terms of court conflict, continuances would be
of frequent occurrence.” Van Horn v. State, 5 Wyo. 501, 40 P. 964 at 964-6.

"In regard to the other cause for continuance, the absence of his leading counsel, such
cause might under some circumstances be sufficient to demand the continuance of a
case. But this case does not present such facts as would, we think, entitle defendant to
a continuance for this reason, nor is it shown that he suffered any injury on account
{*682} of the absence of his leading counsel. He was ably and faithfully represented on
the trial of the cause by other counsel, as the record abundantly attests.” Walker v.
State, 13 Tex. Ct. App. 618 at 645.

{33} Appellant also assigns as error the giving by the court of certain instructions, and
its refusal to give other instructions requested by the defendant. A reference to the
record, however, shows that the instructions in the case were filed in the clerk's office
on the 25th day of May, 1911, which is the date when the instructions were given. There
is nothing to indicate any objection or exception to the instructions so given, until two
days thereafter when a paper was filed in the clerk's office, purporting to be exceptions
to the instructions. This court has held that where instructions given by the court are
objectionable to the defendant, the court's attention must be called to such
objectionable instruction at the time they are given, so that the court can, in a proper
case, correct the same. See State v. Eaker, decided at the present term of this court.

{34} The same doctrine was announced by the Territorial Supreme Court. Territory v.
Caldwell, 14 N.M. 535, 98 P. 167; Territory v. Gonzales, 14 N.M. 31, 89 P. 250;
Territory v. Watson, 12 N.M. 419, 78 P. 504; Territory v. O'Donnell, 4 N.M. 196, 12 P.
743.



{35} The same rule applies to requested instructions which the court refuses to give. It
is the duty of the defendant, if he intends to predicate error upon such refusal, to except
to the action of the court at the time in refusing to give such instructions. The theory
upon which the doctrine announced by the court is based, is that the attention of the
court should be specifically called, by objection, to the error of its proposed action in
giving or refusing to give instructions at the time of such giving or refusal, and the
reason for such objection stated, so that the court may have the benefit of having
pointed out to it, the alleged errors, and the ground upon which the party predicates his
claim, at the time, to correct and rectify the mistake. The filing of specific objections and
exceptions two days, or at any time after the jury has retired, is of no assistance to the
court, and does not {*683} comply with the rule. For the reasons stated, the court will
not consider the claimed error as to such instructions.

{36} It is next claimed that the court erred in its refusal to permit evidence of specific
acts showing lawless and violent conduct on the part of the deceased. The well
established rule in this state is that in cases of homicide it is permissible to allow the
defendant to show the general reputation of the deceased as to being a lawless and
violent character, but not to permit evidence of specific acts on the part of the deceased.
U.S. v. Densmore, 12 N.M. 99, 75 P. 31.

{37} It is also made a matter of complaint that the court erred in admitting in evidence a
portion of the skull of the deceased. The evidence discloses that there was another
mortal wound upon the head of the deceased, while the portion of the skull produced
showed only one of these mortal wounds, but there was no error on the part of the court
in this regard, and the defendant has failed to show how he was prejudiced in any
manner by such action of the court.

{38} It is lastly urged that the court erred in admitting the evidence of the sheriff of Taos
county as to a conversation with the defendant while defendant was in jail, the claim
being made that the conversation was something in the nature of a confession, and that
it was not shown to be voluntary. An examination of the record, however, discloses that
the conversation testified to by the sheriff was practically the same as the evidence
given in the case by the defendant himself. Such statement, so made by the defendant,
did not tend to incriminate him in any manner, but was self-exculpatory, and defendant
cannot predicate error thereon. Again, no evidence was presented, either upon cross-
examination of this witness, or by any other witness, that anything which the prisoner
said was in consequence of duress or threats or promises, or otherwise than entirely
voluntary.

{39} Finding no error in the record, the judgment of the lower court is affirmed, and it is
so ordered.



