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OPINION  

{*267} OPINION.  

{1} The plaintiff filed his claim with the Board of County Commissioners of Socorro 
County, for wild animal bounty, in the sum of $ 895.10, which was duly approved and 
allowed by said board and was a valid claim against said county prior to June 20, 1910. 
The claim was duly presented to the Board of Loan Commissioners, but said board 
failed and refused to take any action, either to allow or disallow the same or to issue the 
bonds of the state in payment of the same. Thereupon plaintiff brought mandamus and 
was awarded a peremptory writ by the district court of Santa Fe County, from which 
judgment the Board of Loan Commissioners appealed.  

{2} The sole question is one of statutory construction. The statutes involved are the 
Enabling Act, the Constitution of the State, and Chapter 16, Laws of 1912. The act of 
congress to enable the people of New Mexico to form a state government was approved 
June 20, 1910. Section 2 of that Act provides:  

"That the debts and liabilities of said Territory of New Mexico and the debts of the 
counties thereof which shall be valid and subsisting at the time of the passage of this 
act shall be assumed and paid by said proposed State, and that said State shall, as to 
all such debts and liabilities, be subrogated to all the rights, including rights of indemnity 
{*268} and reimbursement, existing in favor of said Territory or of any of the several 
counties thereof at the time of the passage of this Act: Provided, That nothing in this Act 
shall be construed as validating or in any manner legalizing any territorial, county, 
municipal, or other bonds, obligations, or evidences of indebtedness of said Territory or 
the counties or municipalities thereof which now are or may be invalid or illegal at the 



 

 

time said proposed State is admitted, nor shall the legislature of said proposed State 
pass any law in any manner validating or legalizing the same."  

{3} In accordance with the terms of the Enabling Act, it is provided in Section 3 of Article 
21 of the Constitution, as follows:  

"The debts and liabilities of the Territory of New Mexico, and the debts of the counties 
thereof, which were valid and subsisting on the twentieth day of June, nineteen hundred 
and ten, are hereby assumed and shall be paid by this state; and this state shall, as to 
all such debts and liabilities, be subrogated to all the rights, including rights of indemnity 
and reimbursement, existing in favor of said territory or of any of the several counties 
thereof on said date. Nothing in this article shall be construed as validating or in any 
manner legalizing any territorial, county, municipal or other bonds, warrants, obligations, 
or evidences of indebtedness of, or claims against, said territory or any of the counties 
or municipalities thereof which now are or may be at the time this state is admitted, 
invalid and illegal; nor shall the legislature of this state pass any law in any manner 
validating or legalizing the same."  

{4} Section 1 of Article IX of the Constitution uses the same language.  

{5} Chapter 16 of the Laws of 1912, was passed by the state legislature in pursuance of 
the provisions of the Enabling Act and Constitution, above set out.  

{6} The act is entitled "An act entitled an act in relation to the debts and liabilities of the 
territory of New Mexico and the debts of the counties thereof assumed by the state 
{*269} of New Mexico under its constitution and to provide for the payment or refunding 
thereof by the issue and sale of the bonds of the state of New Mexico and to create and 
define the powers of a board of loan commissioners to carry the provisions of this act 
into effect, and excluding militia warrants from consideration by said board."  

{7} Section 1 of the Act creates the "Board of Loan Commissioners of the State of New 
Mexico."  

{8} Sections 2 and 3 of the Act refer principally to the organization and duties of the 
board.  

{9} Section 4 of the Act provides for the giving of notice of its organization to the State 
Auditor by said Board, and the State Auditor is required to thereupon certify to said 
board all of the debts and liabilities of the Territory of New Mexico assumed by the State 
of New Mexico, under and pursuant to the constitutional provisions heretofore set out.  

{10} Section 5 of the Act is as follows:  

"Immediately upon its organization, said Board shall, by its Secretary, give notice 
thereof to the Board of County Commissioners of each county of New Mexico and within 
thirty days after the receipt of such notice the Board of County Commissioners of the 



 

 

several counties in New Mexico are hereby directed to and shall report to the said 
Board of Loan Commissioners, the indebtedness of their several counties evidenced by 
bonds, coupons and other obligations which was valid and subsisting on June 20, 1910, 
and is still outstanding and unpaid, together with the amount of all accrued and unpaid 
interest thereon, and shall certify and report to the said Board of Loan Commissioners 
the nature, form and character of the respective obligations evidencing the said 
indebtedness made and executed by the said counties or by the officers thereof, all 
judgments rendered against the said counties or any of them for the principal or interest 
of the said indebtedness, and also the date of issue, tenor, denomination, date of 
maturity, optional date of payment of all bonds and obligations, and all other facts 
necessary and proper to enable the said Board of Loan Commissioners to ascertain 
{*270} the amount thereof and the extent of the liability of the State of New Mexico by 
reason of its assumption of the debts of the said counties under the provisions of the 
Constitution thereof."  

{11} Section 6 of the Act authorizes the Board of Loan Commissioners to examine and 
inspect all books and records of the Territory of New Mexico, and of the several 
counties thereof in relation to "the authorization, issuance, sale, delivery and payment of 
the debts and liabilities of the Territory of New Mexico and of the debts of the counties 
thereof."  

{12} Section 7 of the Act provides that "persons, counties and municipalities having any 
claim or demand against the Territory of New Mexico or against any of the counties 
thereof in respect of debts which were valid and subsisting on June 20, 1910, and so 
assumed by said state, may submit the same to the State Board of Loan 
Commissioners and may produce before the said Board of Loan Commissioners the 
evidences of said indebtedness."  

{13} Section 8 authorizes the Board of Loan Commissioners to issue bonds of the state 
to provide for the payment or refunding of "all debts and liabilities of the Territory of New 
Mexico and the debts and liabilities of the counties thereof which were valid and 
subsisting on June 20, 1910, as evidenced by the bonds or obligations of said Territory 
of New Mexico, or by any act of the Legislative Assembly thereof, and the bonds and 
obligations of the said counties thereof and past due and matured and unpaid interest 
coupons thereof and by the unpaid, valid and subsisting judgments recovered for past 
due coupons on the said bonds and obligations."  

{14} Sections 9 to 15, inclusive, of the Act refer to the form, date of maturity, rate of 
interest and issue of the said bonds.  

{15} The remainder of the Act has no application to the question in hand.  

{16} The Attorney General argues that the claim of plaintiff is not of the character of 
claim contemplated to be paid by the State under Chapter 16, Laws of 1912. The 
argument {*271} is founded upon the language of the Act, as contained in Section 8, 
above quoted, wherein it is provided that the State shall issue its bonds in payment or 



 

 

refunding of "the bonds and obligations of the said counties thereof." The Attorney 
General invokes the rule of construction of ejusdem generis, and we do not 
understand counsel for plaintiff that this doctrine would be inapplicable if Section 8 
stood alone for construction. His argument, as we understand it, is based upon the 
proposition that the doctrine of ejusdem generis is not an inflexible rule of 
interpretation, and it will yield where other parts of the Act show a different legislative 
intent which he argues is shown by the legislation in this case. His argument along this 
line will be more fully considered hereafter.  

{17} It would seem clear that the words, "bonds and obligations," occurring in a statute 
as the subject matter of payment, would be confined to obligations of the same general 
nature as bonds. The doctrine is too well understood to require the citation of any 
authority. The application of it sometimes is quite difficult, but in this case it seems to be 
clearly applicable. Other parts of Chapter 16, Laws of 1912, would seem to require the 
application of the doctrine of ejusdem generis. Section 5 of the Act, above quoted, 
requires the boards of county commissioners of the several counties to "report to said 
Board of Loan Commissioners the nature, form and character of the respective 
obligations evidencing the said indebtedness made and executed by the said counties 
or by the officers thereof, of judgments rendered against the said counties or any of 
them for principal or interest of the said indebtedness, and also the date of issue, tenor, 
denomination, date of maturity, optional date of payment of all bonds and obligations."  

{18} This section clearly imports that the character of the indebtedness which the state 
was attempting to assume, and which the Board of Loan Commissioners were 
authorized to pay, was an obligation the evidence of which was made and executed by 
the counties or the officers thereof. {*272} This clearly indicates some form of obligation 
in the nature of a bond. The County of Socorro never made and executed any obligation 
to the plaintiff. It simply approved on the minutes of its board of county commissioners 
his claim for wild animal bounty. To ignore these words would be to extend the Act 
beyond what is the evident legislative intent as expressed. The language of Section 8 
itself limits the definition of the word "obligation" to obligations of the character of bonds. 
It is therein provided, as above seen, that the Board of Loan Commissioners are 
authorized to pay only such debts and liabilities of the counties thereof as are evidenced 
by "the bonds and obligations of the said counties thereof and past due and matured 
and unpaid interest coupons thereof and by the unpaid valid subsisting judgments 
recovered for past due coupons on the said bonds and obligations." Herein it is clearly 
manifested that only such obligations as are of the nature of bonds bearing coupons are 
to be paid by the state. Section 6 of the Act is to the same effect.  

{19} We must, therefore, conclude that the debt or obligation of the County of Socorro 
to the plaintiff is not of such character as was contemplated to be paid by the state 
under the provisions of Chapter 16, Laws of 1912.  

{20} In this connection it is to be observed that a distinction is maintained throughout 
this legislation between the obligations of the territory and those of the several counties. 
The Enabling Act provides that the "debts and liabilities" of the Territory shall be 



 

 

assumed and paid by the state, and provides that the "debts" of the several counties, 
only, shall be assumed and paid. It would appear, therefore, that some distinction 
between the obligations of the territory and those of the counties was intended by 
congress. The provision in our Enabling Act in regard to the "debts and liabilities" of the 
territory is common to those of the states of North Dakota, South Dakota, Montana, 
Washington, Utah (7 Fed. Stat. Ann. 121), and Oklahoma (Supp. Fed. Stat. Ann. 636). 
But the provision in regard to the assumption and payment {*273} of the debts of the 
counties was, so far as we are advised, enacted for New Mexico and Arizona alone. 1 
Fed. Stat. Ann. (Supp. 1912) 358, 369.  

{21} The Enabling Act, commonly known as the Hamilton Bill, originated in the House of 
Representatives, and was House Joint Resolution No. 18166. This bill granted three 
million acres of land to Arizona and New Mexico, each, for the payment of all the 
territorial, county and municipal indebtedness of said territory. When the bill was 
brought into the Senate, it was amended in several parts and, as amended, was passed 
by the Senate, in which amendment the House concurred. The amendment with which 
we are concerned was the striking out of the three million acre grant to each territory, 
and the insertion of one million acres to each territory for the payment of railroad aid 
bonds of Yavapai and Maricopa Counties in Arizona, and of Grant and Santa Fe 
counties in New Mexico. Senator Beveridge, after tracing the history of these bonds, 
and showing that they were void, but were afterwards validated by Congress, in 
explaining the amendment to the Senate, said:  

"So, while the House bill appropriated 3,000,000 acres of land in each of the Territories 
to pay all indebtedness, the Senate bill appropriates 1,000,000 acres of land in each of 
the Territories for the payment of the particular bonds upon which Congress by its act 
has set its seal of approval.  

"The people would not have had to pay them but for the act of Congress. As a matter of 
fact, in the case of the Arizona bonds the people never got any benefit whatever from 
the bonds that were issued, absolutely none. The road was never built. But because 
Congress has morally pledged the United States the Senate bill appropriates land to 
redeem that pledge.  

"But as to all the other millions of indebtedness, we see no reason why the Nation 
should pay it. Many of these other bonds were unwisely issued, to say the least. Many 
were wisely issued, too; but even in the latter case there {*274} has been a curious 
indisposition, which has not been explained, to pay some of them.  

"For example, there are the court house bonds of Santa Fe county, issued forty years 
ago. There is not any question at all but that the money, $ 40,000, for those bonds was 
received by the authorities. The court house was built with that money, and that court 
house is being used now. Everybody admits their legality; it has never been questioned.  

"Yet, Mr. President, the authorities have refused to pay even the interest upon them. 
And when Judge Laughlin of Santa Fe, New Mexico, appeared before our committee he 



 

 

said -- I can not turn to his statement now, but I guess everybody will remember it who 
heard it -- that 'there is no excuse for it; they simply refused to pay them.'  

"As I said, the total county and territorial indebtedness amounts to over $ 7,000,000 all 
told; something more than that. The bonds which the Senate Committee bill 
appropriates lands to pay for, amounts, I think, all told to about one million and one-half 
dollars. We think that those people should go ahead and pay their just debts. We see no 
reason for the Nation paying those debts; but we do provide for the Nation paying that 
part of those debts which Congress has morally assumed. That is the difference 
between the two bills in that respect." -- Congressional Record, Vol. 45, pages 8226-
8227, 61st Congress, 2nd Session.  

{22} No discussion of the reasons for requiring the state to assume and pay the debts of 
the counties has been found in the Congressional Record, other than the above.  

{23} The Hamilton Bill, as before mentioned, granted three million acres of land to each 
territory to pay the territorial and county debt. This bill had no requirement of the 
assumption of county debts, but granted three million acres "for the payment of the valid 
and subsisting debts of said Territory and the debts of the counties thereof which are 
valid and subsisting at the date of the approval of this Act and which said Territory may 
have assumed or {*275} shall assume." -- Congressional Record, Vol. 45, Part 1, Page 
702, 61st Congress, Second Session.  

{24} It thus appears that the Senate and, necessarily, the House by its concurrence, 
understood the words "debts of the several counties" to refer to bonded debts and not to 
current obligations.  

{25} Section 3 of Article XXI, and Section 1 of Article IX, of the Constitution, followed 
exactly the language of the Enabling Act and maintained the same distinction between 
the obligations of the territory and those of the counties.  

{26} As before seen, the legislature, in Chapter 16, Laws of 1912, evinces no 
disposition to depart from the Enabling Act or the Constitution by enlarging the class of 
obligations of counties which were to be assumed by the state, but on the other hand 
rather limited and defined the class of such obligations to bonds and coupons and 
judgments for past due interest coupons. In this we do not deem the legislature to have 
violated either the letter or the spirit of the Enabling Act and Constitution.  

{27} In the first place, aside from the supposed reasons asserted in the Senate by 
Senator Beveridge, there can be no reason for compelling the assumption by the state 
of the obligations of the counties. It had never before been required of other states upon 
admission, so far as we are advised. The creditors of the respective counties still retain 
the same rights, remedies and securities against the counties after statehood as before.  

{28} There is no reason, therefore, to expand the term "debt" beyond its original legal 
meaning. Blackstone defines a debt as follows:  



 

 

"The legal acceptation of debt is a sum of money due by certain and express 
agreement; as, by a bond for a determinate sum; a bill or note; a special bargain; or a 
rent reserved on a lease; where the quantity is fixed and specific, and does not depend 
upon any subsequent valuation to settle it." Blackstone's Commentaries, 154.  

{29} He says further, on page 158, as to implied agreements:  

"Whatever therefore the laws order any one to pay that {*276} becomes instantly a debt, 
which he hath beforehand contracted to discharge."  

{30} See Cyc. 393; 2 Words & Phrases, 1864, where the cases are collected, and many 
of which rely upon Blackstone's definition of the word debt.  

{31} In the case at bar, the statute provides for the payment by the several counties of 
bounties on wild animals, out of a certain fund to be raised by the levy of a tax of not to 
exceed one mill on the dollar, on all taxable property in the county. Chapter 104, Laws 
1909. The legislation clearly imposes upon the counties the statutory duty to levy a tax 
and to pay wild animal bounties out of the same.  

{32} It may be that this obligation is a debt within Blackstone's definition. But the trouble 
with relator's case is, as we have seen heretofore, that the word "debt" as used in 
Chapter 16, Laws of 1912, is controlled and limited in its meaning by the very terms of 
that Act, and refers to bonded debts, or debts of that nature.  

{33} Another consideration, not mentioned in the briefs, is the fact that there is no 
unqualified obligation on the part of counties to pay wild animal bounties. They are 
required to levy a tax of not to exceed one mill on the taxable property of the county, but 
they are prohibited from paying the bounty unless the funds are available in the Wild 
Animal Bounty Fund. See Chap. 104, Laws 1909.  

{34} It thus appears that there is not only no contractual obligation, but no statutory 
obligation, on the part of counties to pay wild animal bounties, unless the fund shall 
have been raised by taxation, wherewith to pay the same. The amount of the levy, up to 
one mill, rests in the discretion of the Board of County Commissioners. This 
consideration alone would seem to be sufficient to defeat relator. He can maintain no 
action against the county upon his claim, and must wait for the collection of the money 
by taxation. He may have the right to compel the levy of a tax, but the county owes him 
no debt until it has the money to pay it.  

{*277} {35} We have carefully examined the briefs of counsel for relator. It consists of 
the attempted application of well known rules of statutory construction. Most of these 
rules have no application, we think, to this case. The argument is made that there is no 
subject matter to which the word "obligations" can be applied, as used in Sec. 8 of 
Chap. 16, Laws of 1912, unless its meaning be expanded so as to include liabilities 
other than bonds or debts of like character; that there are no other obligations of 
counties of like nature to bonds. This is a mistaken view. A single instance may be 



 

 

cited. Chapter 4, Section 1, Laws of 1874, compiled as Section 186, C. L. 1884, 
authorizes the issuance of interest-bearing warrants for the erection of court houses and 
jails. These would be obligations of the counties of the nature of bonds. Whether there 
are any such warrants still outstanding, we are not advised, but that some were issued 
is a matter of the common history of the Territory. There may be other obligations of the 
counties of this nature still outstanding, and, if so, they are what the legislature intended 
by the use of the word "obligations."  

{36} It follows from what has been said that the claim of relator is not of the character 
contemplated by the Act of 1912, and the judgment of the District Court will be reversed, 
and the cause remanded with instructions to discharge the writ of mandamus, and 
dismiss the case, and, it is so ordered.  


