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OPINION  

{*9} STATEMENT OF FACTS.  

{1} On September 5th, 1912, appellant herein, Peter Roth, filed in the justice of the 
peace court in and for precinct No 29, in San Miguel County, State of New Mexico, his 
affidavit in replevin, setting up that he had good right to the possession of one sorrel 
stallion, five years old; that the same was wrongfully detained by one John Doe, and on 
the same day the justice of the peace issued a writ of replevin in said cause to the 
sheriff or any constable of said county, commanding him without delay to cause to be 
replevied unto the said Peter Roth the said property, {*10} which said John Doe had 
wrongfully detained from said Peter Roth. And that under and by virtue of said writ said 
horse was replevied and possession given to the said Peter Roth; that on the 12th day 
of September, 1912, in the said court of the justice of the peace, Tranquilino Yara, the 
appellee herein, appeared with his attorney and entered his appearance in said cause 
as the defendant, John Doe, and agreed that said cause be tried then and there upon 
its merits, which trial resulted in favor of the said Peter Roth; that said Tranquilino Yara 
thereupon appealed the cause to the District Court of San Miguel county, where the 



 

 

matter came on for trial on November 19, 1912, before a jury, which returned a verdict 
finding the issues in favor of Tranquilino Yara, and further finding that the actual 
damage sustained by said Yara was $ 95.00. Whereupon judgment in said cause in 
favor of appellee herein, awarding him possession of the horse in question, together 
with double damages, under the statute, in the sum of $ 190.00, from which judgment 
appellant brings this cause for review to this court.  

OPINION OF THE COURT.  

{2} Numerous assignments of error were made by appellant, but the first to be argued 
before this court is upon the contention that the verdict for damages is not sustained by 
the evidence, and is contrary to the evidence. It appears from the record that the 
appellant gained possession of the horse on or about the 5th day of September, 1912, 
and had possession of the same for a period of two and one-half months. And by 
appellee it is contended that the record discloses that the horse in question was a 
stallion and used for no other purpose than that of breeding mares. The only evidence 
introduced on the subject of damages is to be found in the testimony of appellee, Yara, 
to the effect that he had been damaged in the sum of $ 100, and that he arrived at this 
conclusion because the horse failed him at the time he most needed him to serve some 
mares, and further to the effect that he valued colts of the horse at the time of birth at $ 
15.00, and charged for services of the stallion to others at the {*11} rate of $ 15 for one 
mare, and $ 25 for two. It is contended by appellant that there was no evidence to show 
that the horse in question was in condition to be used for breeding purposes during the 
two and one-half months appellant had possession of it; and by appellee in response to 
this contention, it is urged that the best evidence of that fact was the horse itself, which 
the jury and court viewed at the time of trial.  

{3} It does not appear from an examination of the record, that there was any evidence 
that the appellee lost any opportunity which he may have had for the service of the 
horse, except such as might be implied from his statement that the horse failed him at 
the time when he most needed him to serve some mares.  

{4} The question of damages being entirely dependent upon statutory provision upon 
the subject, it is necessary to consider our statutory law upon the subject of damages, 
applicable to this case. By Sub-section 228 of Chapter 107, S. L. 1907, it is provided 
that:  

"Any person having a right to the immediate possession of any goods or chattels, 
wrongfully taken or wrongfully detained, may bring an action of replevin for the recovery 
thereof and for damages sustained by reason of the unjust caption or detention thereof."  

{5} And by Sub-section 239, it is further provided:  

"In case the plaintiff fails to prosecute his suit with effect and without delay, judgment 
shall be given for the defendant and shall be entered against the plaintiff and his 
securities for the value of the property taken, and double damages for the use of the 



 

 

same from the time of delivery, and it shall be in the option of the defendant to take 
back such property or the assessed value thereof."  

{6} It is thus to be observed that in replevin actions a defendant may not only recover 
the property and damages for the unjust caption or detention thereof, but shall have 
judgment, if plaintiff fails to prosecute his suit with effect, for the value of the property 
taken, and double damages for the use of the same from the time of delivery, with the 
option of taking back the property, or recovering the assessed value thereof.  

{*12} {7} The rule upon the matter of certainty as to damages is that damages which are 
uncertain, contingent or speculative, are not recoverable, and in this connection it is well 
said that damages may be speculative or uncertain in several respects. In the first 
place, it may be a matter of uncertainty whether the party claiming damages has in a 
legal sense been damaged at all. In the next place, though damages from some cause 
may be shown, it may be uncertain whether in the particular case they resulted from the 
defendant's acts; or again, the damages may be wholly uncertain in measure or extent. 
8 Am. & Eng. Ency. (2nd Ed.) 608-610.  

{8} It would seem clear that while appellee might properly recover damages for loss of 
the use of the animal in question, it would nevertheless be incumbent upon him to prove 
with definiteness and certainty the damages actually suffered by him. It does not appear 
from the record in this case that he could have used the animal in question at any time, 
had the animal been in his possession, and his testimony upon the subject reduces the 
element of damages in this case to one of speculation and uncertainty, in our opinion.  

{9} We therefore conclude that this assignment of error is well taken. The character of 
damages sought in this particular case is such that the matter should not have been left 
to the jury unless specific instances or occasions were pointed out when the appellee 
might have used the horse for the limited purposes which it is shown the horse was 
accustomed to be used for, and no such instance having been pointed out, it became 
purely a conclusion on the part of the appellee that he had been damaged in a lump 
sum, to-wit, the sum of $ 100, without other evidence to support the conclusion, and no 
attempt on the part of the witness himself to support the conclusion or statement was 
made.  

{10} The conclusion we have reached makes it unnecessary for us to dispose of the 
other assignments of errors in this case, and for the reasons stated, the judgment of the 
district court is reversed and a new trial granted.  


