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OPINION
{*175} OPINION OF THE COURT.

{1} Appellant was tried and convicted in the district court of Quay county for the unlawful
killing of two head of neat cattle belonging to Ira Sample. From a judgment sentencing
him to a term in the state penitentiary, he appeals, and assigns as error the action of the
trial court in giving certain instructions and other alleged errors not necessary to
discuss.

{2} At the outset we are met by the contention of the state that the bill of exceptions is
not shown to have been filed in the office of the clerk of the district court, and that, not
being so filed, it did not become a part of the record in the case. There is ample
authority to support the contention of the state that the bill of exceptions, in order to
become a part of the record of the cause, must be filed with the clerk of the trial court,
and that the record should so show. See City of Tucumcari v. Belmore, 18 N.M. 331,
137 P. 585. In this case, however, it {*176} appears that a stipulation was entered into
between the attorneys for appellant and a representative of the Attorney General's
office, which, to say the least, might reasonably have been construed by appellant's
attorneys as waiver of the right to question the alleged insufficiency of the transcript in
this regard. Strictly construed, however, it is but fair to say that such stipulation did not
cure the alleged failure, but, as such stipulation probably was otherwise construed by
appellant's attorneys, and thereby no steps were taken to cure the defect, and because
of the desire on the part of the court to always consider a cause on its merits, unless
clearly prevented, we shall treat the bill of exceptions as constituting a part of the
record, and proceed to a consideration of the questions raised, upon which appellant
relies for a reversal.

{3} The first point made is that the court was in error in giving to the jury, of its own
motion, instruction No. 7, on the subject of alibi, to the giving of which proper exceptions
were saved. The instruction in question was preceded by another instruction on the
same subject, and, as both are connected with the same subject-matter, they should be
considered together. The instructions read as follows:

(6) "The defense interposed by the defendant in this case is what is known in law
as an alibi; that is, the defendant claims that he was at another place at the time
of the commission of the crime, and at the time some of the alleged criminating
acts were done."

(7) "The court instructs the jury that such a defense is as proper and legitimate, if
proved, as any other, and all the evidence bearing upon that point should be
carefully considered by the jury. Such a defense, to be entitled to consideration,



must show that at the very time of the commission of the crime charged, and the
alleged criminating acts were done, the accused was at another place so far
away and under such circumstances that he could not, with any ordinary
exertion, have reached the place where the crime was committed, or said
criminating acts were done so as to have participated in the same. The court
instructs the jury that, where an alibi is relied upon as a defense, the burden of
proof is upon the the defendant to establish such defense to the satisfaction of
the jury. The law is that, when all proof is in, both that given by the defendant and
for the state, and after the jury has considered all the evidence, that {*177}
touching the question of an alibi as well as the criminating evidence introduced
by the state, if the jury then have a reasonable doubt of the guilt of the accused,
they should then find him not guilty, but not otherwise."

{4} The portion of instruction No. 7 which is claimed to be objectionable is the following
phrase:

"The court instructs the jury that, where an alibi is relied upon as a defense, the
burden of proof is upon the defendant to establish such defense to the
satisfaction of the jury."

{5} The underlying vice in the instruction is in the assumption that, where the defendant
introduces evidence to establish an alibi, that the burden of proof is upon him "to
establish such defense to the satisfaction of the jury.” In other words, this instruction
disregards the fundamental rule that the burden is always upon the state to introduce
such evidence as shall satisfy the jury beyond all reasonable doubt of the guilt of the
defendant of the crime charged, and that included within the facts which the state is
thus required to prove, in order to carry the burden which rests upon it, is evidence
showing the defendant's presence at, and participation in, the alleged crime. When the
defendant introduced evidence to show that he was at another place at the time when
the state undertook to establish that he was present and participating in the crime, he
was but rebutting the proof offered by the prosecution tending to support the allegation
that he was then and there.

"The protection of any reasonable doubt in favor of the defendant applies in such
instances as to any other affirmative issue tendered in the charge."” Glover v. U.
S., 147 F. 426. 77 C. C. A. 450, 8 Ann. Cas. 1184.

{6} We are aware that the foregoing instruction, or instructions of similar import, are
upheld by many of the state courts, and some of the text-writers; but the weight of
authority and reason is in accord with our views that such a charge is erroneous. Some
early cases, decided by the Territorial Supreme Court sustained the contrary doctrine (
Trujillo v. Territory, 7 N.M. 43, 32 P. 154; Wilburn v. Territory, 10 N.M. 402, 62 P. 968),
but this doctrine {*178} was repudiated by that court in the latter case of Territory v.
Tais, 14 N.M. 399, 94 P. 947. In that case the court was considering an instruction not
so palpably erroneous as the one in the present case. The court said:



"Such an instruction as that in question puts a defendant in worse condition, as
regards the burden of proof, than if he had offered no evidence of an alibi. In that
case the instruction would be that the prosecution must prove beyond a
reasonable doubt that the presence of the defendant where he could have
committed the crime as charged. But, if he offers evidence that he was not
present, then comes the instruction to the effect, as most would construe it, that
he must convince the jury that he was not present, or, at least, that the evidence
offered in his behalf must raise a reasonable doubt in their minds of his
presence. Such a result savors too much of the doctrine once widely held, but
now nearly or quite obsolete, that a defendant who set up an alibi and failed to
prove it to the satisfaction of the jury should stand discredited by his attempt. It is
repugnant to the presumption of innocence, which continues until it is overcome,
beyond a reasonable doubt, by the evidence for the government.”

{7} In a note to the case of Glover v. U. S., 8 Ann. Cas. 1184, will be found collected the
cases from the various courts which have passed upon this question, and it is not
necessary to here further refer to them.

{8} In Bishop's New Criminal Procedure (2nd ed.) § 1066, it is said:

"Some courts, if we follow their language, seem to look upon the alibi as though it
were a special and separate defense under a distinct plea. And they appear to
hold that the defendant has the burden to prove it, yet only by preponderance of
the evidence, not beyond a reasonable doubt. On the other hand, as the
foregoing elucidation makes plain the true doctrine, supported equally by reason
and the majority of the cases, is that the presumptions and burden of proof are
not changed by the alibi; and the question for the jury is whether or not,
contemplating the evidence to the alibi in connection with all other evidence on
both sides, the defendant is guilty beyond a reasonable doubt."

{9} In Wharton's Criminal Evidence (10th ed.) § 333, it is said:

"It is error to charge the jury that the alibi must be established by a
preponderance of proof."

{*179} {10} In this case the jury was told that the burden of proof was upon the
defendant to establish his alibi to the satisfaction of the jury, which was only another,
and possibly a more forcible, way of stating that such defense must be established by a
preponderance of proof.

{11} But it is contended by the state that the vice in the foregoing instruction, imposing
upon the defendant the burden of proof in regard to the alibi, was cured by the
subsequent portion of the instruction, by which the jury was advised that, after
considering all the evidence, "that touching the alibi, as well as the criminating evidence
introduced by the state," if the jury then entertained a reasonable doubt as to the guilt of
the defendant, they should find him not guilty. In the case of Glover v. U. S., supra, it



was held, under a similar charge, that the error was not cured. To say the least, the
instruction was calculated to confuse the jury. They were told, in the first instance, that
the burden was upon the defendant to establish the alibi to the satisfaction of the jury.
Next, they were told that, when all the evidence was in, both that given for the
defendant and the state, and after the jury had considered all the evidence, that
touching the question of alibi, as well as the criminating evidence introduced by the
state, if the jury then had a reasonable doubt as to the guilt of the defendant, they
should then find him not guilty, but not otherwise. The jury was first given a rule by
which they were required to measure the evidence given on behalf of the defendant to
establish the alibi. The burden was cast upon him to establish this defense to the
satisfaction of the jury, and it might reasonably be supposed that the jurors understood
that if such evidence did not satisfy their minds of the truth of such defense, they were
not warranted in entertaining a reasonable doubt as to the truth of the alibi.

{12} Appellant also complains that the court erred in giving to the jury, of its own motion,
instruction No. 8, as to the interest of the defendant in the result of the prosecution, he
having testified as a witness in the case. As to this question, it is only necessary to say
that the {*180} territorial Supreme Court, in the case of Territory v. Livingston, 13 N.M.
318, 84 P. 1021, announced the correct doctrine in this regard; and the trial court, upon
a subsequent trial, by conforming to the instruction there approved, will avoid any
guestion as to the law upon this phase of the case.

{13} While there are other errors assigned, they are without merit and require no
discussion. The cause will be reversed and remanded, with direction to the trial court to
award the defendant a new trial, because of the erroneous instruction, which cast upon
the defendant the burden of proving an alibi to the satisfaction of the jury; and it is so
ordered.



