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AUTHOR: HANNA
OPINION
{*326} STATEMENT OF FACTS.

{1} This is an action for mandamus against the county treasurer of San Miguel county to
compel him to receive a certain sum of money tendered and claimed by relators to be
sufficient to redeem certain lands from a tax sale previously made for delinquent taxes,
and to issue a certificate of redemption therefor. {*327} The petition shows that the
properties involved were sold October 8, 1913, pursuant to law, to the county of San
Miguel for delinquent taxes for the years 1912 and 1913, penalties, interest, and costs
aggregating the sum of $ 654.13. The petition further shows that on July 7, 1915, at a
regular session of the board of county commissioners of said county of San Miguel, and
pursuant to the provisions of chapter 78, Laws 1915, the board adopted a resolution
authorizing the county treasurer to sell all tracts, lots, and parcels of land --

"which have been bid in by the county * * * for two or more years to the highest
bidder for cash, the minimum amount to be accepted in cash by the said
treasurer to be the actual amount of taxes due for all years for which taxes
appear upon the tax rolls to be delinquent, including the year 1913, less all costs,
penalties and interest.”

{2} The petition further recites that on September 20, 1915, two certificates of tax sale,
being the ones here involved, were recorded in the office of the county clerk of San
Miguel county, and on September 22, 1915, the respondent, the county treasurer of San
Miguel county, assigned and conveyed to the Glen Investment Company the said
certificates of tax sale in consideration of the payment by said company of the sum of $
585.06 therefor, which sum was the minimum amount under the conditions of the
resolution of the board of county commissioners heretofore referred to.

{3} It further appears from the petition that the said Glen Investment Company, on
October 1, 1915, paid the sum of $ 144.03 delinquent taxes for the year 1911, on the
property described in the said certificates. On January 10, 1916, the relators, on behalf
of the estate of F. H. Pierce, deceased, and for and on behalf of the heirs of said F. H.
Pierce, deceased, tendered to Eugenio Romero the sum of $ 148.83, for taxes for the
year 1911, on said property, including interest thereon, and the sum of $ 267.97, for the
use of Glen Investment Company or its assigns, to redeem the property described in
said certificates from the sale for the year 1912, being the amount of the purchase
money which was paid for the tax sale {*328} certificate No. 608, which was one of the
certificates acquired by said Glen Investment Company by purchase from the county
treasurer on September 22, 1915; the amount thus tendered being the amount paid by
the purchaser, the Glen Investment Company, with interest at 1 per cent. per month
from the date of purchase to the date of the tender. And at the same time and place the
relators also tendered on behalf of the estate and heirs of F. H. Pierce, deceased, the
sum of $ 338.75, for the use of the Glen Investment Company, to redeem the property



from the sale for the year 1913; the amount of this tender being the amount for which
the second certificate was sold by the county treasurer on September 22, 1915, with
interest thereon at the rate of 1 per cent. per month from the date of sale to the date of
the tender.

{4} By the petition it further appears that the respective tenders referred to were refused
by the county treasurer, who also refused to give to relators a certificate of redemption
from the tax sales, wherefore relators tendered into the court the sum of $ 755.55 for a
certificate of redemption from the sales in question, and for the payment of the taxes for
the year 1911.

{5} A demurrer to the petition for the writ was interposed upon the ground that the
petition did not state facts sufficient to constitute a cause of action in that it showed
upon its face that no proper and legal tender was made to the respondent, the county
treasurer, which demurrer was overruled; and, the respondent declining to plead further,
it was ordered and adjudged that the alternaive writ be made mandatory, from which
judgment of the trial court this appeal is prayed.

{6} OPINION OF THE COURT. (after stating the facts as above.) The only question for
our determination is whether an owner of real estate which has been sold to the county
for delinquent taxes for two or more years prior to April 1, 1915, may redeem the same
by the payment of the amount for which the certificate of sale has been sold and
assigned by the county to a third party, or whether such owner {*329} must pay the
original amount for which the property was sold to the county.

{7} It is the contention of appellant that the Glen Investment Company, the purchaser of
the tax certificates in question, is entitled to receive not only the amount paid for the
certificates, but also the penalties, interest, and costs which had accrued thereon,
although such penalties, interest, and costs had not, in fact, been paid to the county by
the purchaser of the certificates. The question is purely one of construction of our
statutes, and there is no controversy over the fact that the sale of the property described
in the certificates for delinquent taxes was made pursuant to the provisions of section
5498 of the Codification of 1915, which section provides:

"Each parcel of real estate offered for sale shall be struck off to the highest
bidder for cash, but if such real estate cannot to be sold for the full amount of the
taxes, penalty and interest due thereon or if there should be no bidder for the
same, the whole amount of the property on which the taxes have been levied
shall be struck off to the county for such total amount, and the collector shall
make an entry on the assessment book of the fact, opposite to the name of the
person assessed, and shall be credited with the amount of tax thereon in his
usual settlement. In no case shall such interest be released, abated, rebated or
reduced, but it shall have all the force and effect of the original tax and become
part thereof, and any failure on the part of the county treasurer to add such
interest to the tax at the time of collection thereof shall subject him to a penalty of
double the amount thereof for which he and his bondsmen shall be liable, to be



recovered by suit brought in the name of the state. One half of the interest or
penalty collected upon taxes shall be paid to the state treasurer for the credit of
the state interest fund, and the other half shall be credited to the county interest
fund: Provided, the county shall not by the sale aforesaid acquire title to such real
estate, but shall sell and assign the duplicate tax certificate, as provided in
section 5500."

{8} By section 5500 it is provided that:

"When any property shall be struck off to the county as provided in section 5498,
it shall be the duty of the county treasurer to sell and assign the duplicate
certificate of such sale to any person who will at any time pay the full face value
thereof, with accrued interest, and if the same cannot be sold at private sale
before the regular sale of property for delinquent {*330} taxes in the next
succeeding year, such certificate shall be sold at public auction at the time of
such delinquent tax sale to the highest bidder for cash by the county treasurer
then in office, but in no case shall such certificate of sale be sold for less than the
full amount of the taxes and interest due after notice stating the time and place of
sale, a brief description of the property, the amount due and the name of the
person against whom the tax was assessed, or that it was assessed against
unknown owners, if such be the case, shall have been published for four
consecutive weeks, as provided in section 5495.

"It shall be the duty of the treasurer, immediately after the sale of any such
duplicate tax sale certificate, if the postoffice address of the owner or agent of the
owner is known, to mail a notice to such owner or agent informing him of the sale
of such duplicate certificate of taxes upon his property, and giving the name of
the purchaser and the amount paid therefor, and the surplus, if any, over and
above the taxes, penalty and accrued interest, and that unless he shall redeem
the same within three years from the date of recording of said duplicate
certificate, which with the assignment thereof by the treasurer, must be recorded
in the office of the county clerk, a deed therefor will be executed and delivered to
the purchaser or his assigns. The owner of any such real estate may, at any time
prior to the sale of such duplicate certificate, redeem the same by paying to the
treasurer the amount of such taxes, penalty, interest and costs."

{9} It is to be noted from the foregoing section that it was made the duty of the treasurer
after the sale of any such duplicate tax certificates to mail a notice to the owner or agent
of the property, informing him of the sale of such certificate, and giving him the name of
the purchaser and the amount paid therefor, and advising him that unless he shall
redeem within three years from the date of recording of said duplicate certificate, a deed
will be executed and delivered to the purchaser or his assigns.

{10} By section 5502, Code 1915, subsequently repealed, it was further provided that
the treasurer should give the purchaser a certificate of sale containing a description of
the property sold, stating the name of person or persons to whom the same was



assessed, and the amount paid therefor, and that the property was sold for taxes
subject to the right of the owner to redeem the property within three years by paying the
amount paid at such sale, with interest thereon at the rate of 1 per cent. per month.

{*331} {11} This latter section of the Codification of 1915 was amended by chapter 78 of
the Laws of 1915; the amending act being an entire substitution for said section 5502,
and reads as follows:

"Upon payment of the amount for which any real estate is sold, the collector shall
give to the purchaser a certificate [ILLEGIBLE WORD] sale, containing a
description of the property sold, stating the name of the person or persons to
whom the same was assessed or that it was assessed to unknown owners, as
the case may be, the amount paid therefor, and that it was sold for taxes, with
the date of sale, and that the sale is subject to the right of the owner to redeem
the property within three years by paying the amount paid at such sale with
interest thereon at the rate of one per cent. per month, which certificate must be
recorded in the office of the county clerk in a book kept for the purpose of
recording such certificates. Such former owner may at any time, within three
years from the date of such certificate, provided for in section 36 hereof, redeem
the property by paying to the county treasurer for the use of the purchaser, or his
assigns, the amount of the purchase money with interest thereon at the rate of
one per cent. per month, together with any taxes which may have been paid
upon the property by the purchaser or his assigns, with interest at the same rate,
and such former owner may retain possession of the property until the time of
redemption has expired. In all cases where any property shall have been bid in
by any county subsequent to March 16th, 1905, and prior to March 18th, 1913, in
accordance with chapter 22 of the Laws of 1899, and the duplicate certificate of
such sale shall not have been sold by the county treasurer in conformity with the
provisions of chapter 134 of the Laws of 1905, or some amendment thereof, the
person or persons, their heirs, executors or assigns, who owned said property at
the time the same was bid in by such county are hereby declared to have the
right of paying the amount of taxes for which said county bid in said property unto
the county treasurer of said county at any time prior to January 1st, 1916, and it
shall be the duty of said county treasurer upon receipt of the amount of such
taxes to issue unto such person or persons, their heirs, executors or assigns, as
the case may be, a certificate of redemption of said property, which certificate
shall be conclusive proof of such redemption in any case hereafter commenced.
Real estate sold for taxes, whether struck off to the county or to others, shall
continue to be assessed in the name of the original owner, or to unknown
owners, as the case may be, until the redemption period shall have expired, and
taxes thereon for the time during which said certificate or duplicate certificate
shall be held by the county or a purchaser shall be a lien upon said property until
paid. Any final judgment for the sale of real estate for delinquent taxes, rendered
according to law, shall {*332} estop all parties from raising any objection thereto
which existed at or before the rendition of such judgment and [ILLEGIBLE
WORD] have been presented as a defense in such action in the court wherein



the same was rendered, and as to all such questions the judgment shall be
conclusive evidence of its regularity and validity in all subsequent proceedings,
whether collateral or direct, and no bill of review or other action attacking the said
judgment shall be entertained by any court except in cases where the taxes had
been paid or the real estate was not liable for tax or assessment.

"Whenever any lot, parcel or tract of land, or any interest therein, or any
improvement thereon, shall have been bid in prior to April first, 1915, by or for
any county at tax sales made pursuant to law for two or more years, and the
treasurer of such county has been unable to sell the certificates or duplicate
certificates therefor so as to realize the total amount of the taxes, interest,
penalty and costs due upon such property, said treasurer may sell the same at
public auction to the highest bidder for cash, who shall bid not less than the
minimum sum therefor which the county commissioners of said county, by order
duly entered upon their records at any regular meeting, may have decided to
accept. And at any time prior to the date fixed for such sale in the notice given by
the treasurer the owner of such property may redeem the same from such tax
sales by paying to the treasurer the minimum amount so fixed by the county
commissioners, such sale of said certificates or duplicate certificates, or such
redemption by the owner, shall release said property from the lien of all
delinquent taxes, penalties, interest and costs standing against the same at the
date of such sale or redemption.”

{12} By the second paragraph of the amendatory act of 1915, it is quite clear that at any
time prior to the date fixed for the sale by the treasurer of the tax certificate, the owner
of the property may redeem the same from tax sale by paying to the treasurer the
minimum amount fixed by the county commissioners, but the question is whether or not
he can tender this minimum amount after the treasurer has sold the certificates and
assigned the same to a third party for the minimum amount fixed by the board of county
commissioners. It is clear that no attempt to redeem was made prior to the sale of the
certificates.

{13} Appellant makes an able argument to the effect that a county necessarily becomes
the purchaser of the property under the provisions of section 5498, paying therefor the
total amount of the taxes, interest, penalties, and costs {*333} against the property, and
that, therefore, this amount is the amount which must be paid in order to redeem the
property from the tax sale, even though the certificate has been assigned to a third
person, and that any other construction would defeat the statute. In other words, the
argument is that unless the county is a purchaser, and the taxes, interest, penalties, and
costs the purchase money, there never has been and there never can be a sale for
delinquent taxes to counties under the law, and that the plain purpose of the statute
would be defeated by taking from counties the remedy given by the statute for the
enforcement of delinquent taxes upon real estate; and, further, that certificates of tax
sales could never be issued to the county under the statute for the lack of any method
whereby to pay the amount for which real estate is sold for delinquent taxes. It is
therefore forcibly argued that the only right of redemption that the relators can claim



under the facts alleged in their petition is to be found in section 5502, as amended,
which is by paying to the county treasurer for the use of the purchaser, or his assigns,
the amount of the purchase money (paid by the county), with interest thereon at the rate
of 1 per cent. per month, together with any taxes which may have been paid upon the
property, together with interest at the same rate.

{14} The fallacy of this argument, however, lies in the fact that the purchaser referred to
in the act of 1915 is the purchaser of the tax certificate, who is authorized to acquire the
certificate at a minimum amount to be fixed by the county commissioners under the
terms of the act. It is our conclusion that the terms "purchaser and amount paid
therefor" refer to the sale of the certificate by the county. The act does not provide that
the taxes, with interest, costs, and penalties, shall be the amount specified in the
certificate to be issued by the county treasurer, but does provide that the amount paid
for the certificate shall be set out in the tax certificate, which, taken together with the
other provisions of the act as to the sale of the property for taxes and the right of the
owner to redeem within three years, would clearly indicate that the owner {*334} is only
required to tender the amount paid by the purchaser of the certificate, together with the
interest of 1 per cent. per month as provided by the act in question. We therefore
conclude that the owner of property may redeem the same from a tax sale within three
years from the date of the certificate by paying the amount paid at such sale, with
interest at the rate of 1 per cent. per month, together with any taxes which may have
been paid upon the property by the purchaser of the tax certificate, with interest at the
same rate.

{15} All doubt as to the correctness of our conclusion is disposed of by an examination
of the concluding sentence of the second paragraph of chapter 78 of the Laws of 1915,
which reads as follows:

"And at any time prior to the date fixed for such sale in the notice given by the
treasurer the owner of such property may redeem the same from such tax sales
by paying to the treasurer the minimum amount so fixed by the county
commissioners, such sale of said certificates or duplicate certificates, or such
redemption by the owner, shall release said property from the lien of all
delinquent taxes, penalties, interest and costs standing against the same at the
date of such sale or redemption."

{16} From the foregoing quotation it is quite apparent that the Legislature intended not
only that the owner might redeem from a tax sale upon the payment of the minimum
amount so fixed by the board of county commissioners prior to the date fixed for a sale
in the notice given by the treasurer, but also that the sale of the certificates or duplicate
certificates, as well as the redemption by the owner, should release the property from
the lien of all delinquent taxes, penalties, interest, and costs standing against the same
at the date of such sale or redemption. Not only was the sale of the tax certificate for a
minimum amount to be fixed by the board of county commissioners clearly
contemplater, but it was evidently intended that the penalties, interest, and costs should
no longer constitute a lien against the property, and that this was true in the case of



redemption by the owner before a sale of the tax certificate by the treasurer, and was
{*335} also true, even though the tax certificate was sold before redemption for the
minimum amount, in which later event the penalties, interest, and costs should cease to
be a lien.

{17} Finding no error in the record, the judgment of the district court is affirmed; and it is
so ordered.

MOTION FOR REHEARING
ON MOTION FOR REHEARING.
HANNA, J.

{18} Appellant has filed a motion for rehearing, in which he sets forth several reasons
for his contention that the former opinion in this case is erroneous.

{19} First, he argues that the construction placed by this court upon the closing words of
section 1, chapter 78, Laws 1915, which read as follows, "Such sale of said certificates
or duplicate certificates, or such redemption by the owner, shall release said property
from the lien of all delinquent taxes, penalties, interest and costs standing against the
same at the date of such sale or redemption," operates to release the property from the
lien of all such taxes, penalties, interest, and costs upon the sale of the certificate, and
the purchaser of the same simply holds a piece of paper without security of any kind or
character.

{20} That the statute does operate to release the property from the lien of the delinquent
taxes, penalties, interest, and costs cannot be doubted from the language used; but
appellant is mistaken in his further contention that the purchaser of the certificate has no
security whatever, for under the statute he is entitled to retain the certificate until the
property is redeemed by payment by the owner to the treasurer of the amount paid by
the purchaser for the certificate, plus the interest authorized by the statute, and if such
owner does not redeem within three years the holder of the certificate is entitled to a
deed for the property. The reason for the provision [ILLEGIBLE WORD] the property
from the lien of delinquent taxes, etc., upon the sale of the certificate is apparent. The
board of county commissioners is authorized to fix a minimum price at which the
certificate may be sold at public auction, which may be, and presumably is, less than
the amount of taxes, penalties, interest, and costs. If the sale of the certificate {*336}
under such circumstances did not operate to release the property from the lien of the
delinquent taxes, penalties, interest and costs, or if such property is redeemed by the
owner on payment of the price so fixed, the delinquent taxes, etc., or the difference at
least between the minimum price so fixed and the amount of such delinquent taxes,

etc., appearing upon the books of the treasurer, would continue as a lien upon the
property which the county could enforce and the purchaser of the certificate would be
required to eventually pay this amount, even though he might have purchased the



certificate for much less. Hence we are satisfied that the construction placed upon this
clause in the former opinion is correct.

{21} In his motion for rehearing appellant further contends, first, that a sale to the county
constitutes a sale for taxes, the same as though it were to a private individual; second,
that the county becomes invested with the same title that is acquired by the individual;
and, third, that a certificate issued to a county constitutes a contract or obligation which,
in the hands of the county, cannot be violated by any subsequent act of the Legislature.

{22} For the sake of argument, all of these contentions may be assumed to be correct,
and yet the act in question, as construed in the former opinion, does not violate any of
the principles contended for. In the first place, it does not require the county to sell the
certificates for less than their face value, but merely gives legislative sanction to such a
proceeding in case the board of county commissioners so elect to proceed. This being
true, no discussion of the power of the Legislature to constitutionally so legislate, had
the law in question arbitrarily directed a sale of these certificates for less than the full
amount of the taxes, etc., is necessary.

{23} But, if we should assume that the Legislature had no authority to authorize the
counties to sell the certificates for less than the full amount of the taxes, etc., or to
permit a redemption from such sale without the payment to the county of such amount,
we fail to see how appellant would be benefited. His contention is that the owner of the
property must pay to the county treasurer the full {*337} amount of the delinquent taxes,
penalties, interest, and costs, up to the time of sale, plus the interest provided by
statute, which accrues after a sale, and that this money so paid to the county goes to
the purchaser of the certificate and not to the county, so that in either event the county
would receive only the amount for which the certificate had been sold. The reason for
the provision giving the owner the right to redeem by paying to the county treasurer the
amount for which the certificate is sold, plus the interest provided by statute, is readily
apparent, when we consider the fact that the certificate may have been sold for many
times the amount of the original taxes, penalties, interest, and costs. The minimum
amount for which the certificate may be sold is fixed, whereupon such certificate is
offered for sale to the highest bidder for cash. Suppose, for example, that the amount of
delinquent taxes, etc., due on a parcel of real estate, was $ 100, and the board should
fix $ 50 as the minimum amount for which the certificate might be sold, and at the
auction several bidders should be present, and the purchaser of the certificate should
pay $ 150 for the same. If appellant's argument be sound, the owner of the real estate
could redeem the property by paying to the county treasurer, for the use and benefit of
the owner of such certificate, $ 100, and the purchaser of the certificate would be minus
$ 50, as there is no provision in the statutes by which he could recover the overplus so
paid by him.

{24} We are satisfied that the construction placed upon this statute in our former opinion
is correct, and the motion for rehearing will therefore be denied; and it is so ordered.



