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Action against the regents of the State University for compensation under the 
Workmen's Compensation Act for injuries arising out of and in course of plaintiff's 
employment by defendant as a motorcycle policeman. From a judgment of the District 
Court, Bernalillo County, M. Ralph Brown, D. J., dismissing the action, claimant 
appealed. The Supreme Court, Compton, C. J., held that the statute conferring on 
Board of Regents right of suing and being sued or contracting and being contracted with 
imposes no legal obligation on Board to compensate its employees financially for 
injuries sustained in course of their employment, as Workmen's Compensation Act 
contains no express consent by State to be sued.  
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AUTHOR: COMPTON  

OPINION  

{*42} {1} Appellant brought this action for workmen's compensation and from a 
judgment dismissing the action, he appeals. The decisive question is whether the State 
of New Mexico had consented to be sued.  



 

 

{2} On the 26th day of June, 1951, while appellant was employed by appellee as a 
motorcycle policeman, he sustained an injury arising out of and in the course of his 
employment. The trial court concluded, however, that it was without jurisdiction in the 
matter since the action was one against the State, to which the State had not 
consented, and dismissed the action.  

{3} The pertinent statute, § 73-25-4, 1953 Comp., reads:  

"Corporate powers of board. -- The regents of the university and their successors 
in office shall constitute a body corporate under the name and style of, the 
Regents of the University of New Mexico, with the right, as such, of suing and 
being sued, or contracting and being contracted with, of making and using a 
common seal and altering the same at pleasure."  

(Emphasis ours.)  

{4} Appellant's contention is that the statute conferring power upon the board of regents 
to enter into contracts of employment, necessarily imposes upon such board a legal 
obligation to compensate financially for injuries sustained by their workmen in the 
course of their employment. He relies solely upon the term "of suing and being sued, or 
contracting and being contracted with," as support for his position.  

{5} The question has been settled adversely to appellant. Day v. Penitentiary, 58 N.M. 
391, 271 P.2d 831. While that case was a workmen's compensation case against the 
State Penitentiary, there is no difference in principle. Both institutions are creatures of 
the New Mexico Constitution, Art. XIV, § 1 and Art. XII, § 11, and possess strikingly 
similar corporate powers. The language of § 42-1-1, 1953 Comp., relating to the powers 
of the Commissioners of the Penitentiary, "to sue and be sued, to contract and be 
contracted with", and the language appearing in § 73-25-4, supra, relating to the powers 
of the Board of Regents of the University, "of suing and being sued, or contracting and 
being contracted with", are essentially the same and are grants of power to sue and be 
sued only upon such matters as are within the scope of other corporate powers of such 
institutions. Vigil v. Penitentiary of New Mexico, 52 N.M. 224, 195 P.2d 1014. On the 
other hand, the Workmen's Compensation Act is in derogation of the common law, sui 
generis; and we find therein no express consent by the State to be sued.  

{6} In Day v. Penitentiary, supra, quoting from Hathaway v. New Mexico State Police, 
57 N.M. 747, 263 P.2d 690, 697, we said:  

"The claimant (appellee) resists the suggestion of amicus curiae that the {*43} 
judgment should be vacated in so far as it awards recovery against the state. His 
counsel make the contention that the state has in fact consented to be sued 
under the provisions of the Workmen's Compensation Act. But we find in the act 
no express consent by the state to be sued and the consent is not to rest on 
implication. Unquestionably, the suit as to the employer is one against the state."  



 

 

{7} The judgment will be affirmed, and it is so ordered.  


