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Defendant was convicted in the District Court, San Juan County, Samuel Z. Montoya,
D.J., of second degree murder and he appealed. The Supreme Court, Noble, J., held
that sentence of not less than 25 years nor more than 50 years was erroneous in view
of applicable statute providing a penalty of imprisonment for any period of not less than
3 years and defendant was entitled to be resentenced.
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OPINION

{*223} {1} On May 25, 1962, Jerry Hoover was convicted of second degree murder and
sentenced to be confined in the State Penitentiary "for a period of not less than twenty-
five nor more than fifty years." This appeal is from the sentence so imposed.

{2} The applicable statute, 40-24-10, N.M.S.A.1953, provided a penalty of imprisonment
"for any period of time not less than three [3] years." This has been construed as
providing a maximum sentence of life imprisonment. State v. Maestas, 63 N.M. 67, 313
P.2d 337. The indeterminate sentence statute, 41-17-1, N.M.S.A.1953, requires the
court to impose a sentence of the minimum and the maximum provided by {*224} law.
State v. Romero, N. Mex., 385 P.2d 967.




{3} It follows that the sentence imposed was erroneous. The judgment is reversed and
the cause remanded with instructions to vacate the sentence imposed and to
resentence the defendant in conformity with this opinion.

{4} It is so ordered.



