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OPINION
STOWERS, Justice.

{1} We granted certiorari to determine whether the discovery of a roach clip with
marijuana residue on it in the ashtray of defendant-respondent's, Lucio Pena's, vehicle
gave the officers probable cause to search the interior of that vehicle.

{2} The court of appeals in its opinion set forth the facts relevant to this inquiry as
follows. On May 19, 1986, New Mexico State Police Officers Clifford Frisk and Norman
Denton conducted a roadblock at U.S. Highway 62/180 and Marathon Road in Lea
County, New Mexico. Pena'’s vehicle was stopped at the roadblock and, pursuant to
Officer Frisk's request, respondent produced a valid driver's license, motor vehicle
registration, and proof of insurance. Thereafter, Frisk asked Pena if he could look in the
vehicle's ashtray. Pena handed the ashtray to the officer who found a roach clip with
residue on it among the coins therein. A field test revealed that the residue was
marijuana. Pena was issued a non-traffic citation to appear in court.




{3} Subsequently, Frisk searched the interior of the vehicle, including a brown paper
sack. Pena objected to the search of the paper sack maintaining it was "personal.”
Nonetheless, Officer Frisk opened the sack, which contained scales with cocaine
residue, a jar with cocaine residue, and a number of empty small plastic bags.

{4} Pena was immediately placed under arrest. A pat-down search at the scene
revealed two packets of cocaine, a straw with cocaine residue, and $1997.91 in cash.
After the arrest, Frisk voided the non-traffic citation and transported Pena to New
Mexico State Police headquarters. An inventory search of the vehicle, which was
started at the scene, was completed at the police station. That search revealed twenty-
six one-gram packets of cocaine in a tissue box.

{5} Pena filed a motion to suppress all the evidence claiming it was obtained as a result
of an unreasonable and illegal search without a search warrant. The motion was denied.
The trial court found that "Officer Frisk asked defendant if he could look in [the] ashtray
and defendant gave [his] consent, removing the ashtray and handing it to Officer Frisk."
After a trial to the court, Pena was found guilty of trafficking in a controlled substance,
cocaine, by possession with intent to distribute, and possession of drug paraphernalia.

{*761} {6} In a 2-1 decision, the court of appeals reversed the trial court and remanded
the cause for a new trial. The appellate court held that although the search of the
ashtray was valid based on Pena's consent, the subsequent search of the paper bag
and the evidence discovered thereafter did not fall within an exception the the warrant
requirement. The dissent agreed with the majority "that defendant validly and voluntarily
consented to a search of the ashtray wherein Officer... Frisk discovered drug
paraphernalia in the form of an alligator or roach clip.” It disagreed, however, with the
conclusion that the discovery of the roach clip with residue that tested positive for
marijuana did not provide probable cause to believe there was contraband inside Pena's
vehicle. We agree with the dissenting opinion that the residue of marijuana did provide
probable cause to justify a warrantless search under the automobile exception to the
warrant requirement. We reverse the court of appeals and affirm the trial court.

{7} As stated in the court of appeals' opinion, it has long been the rule that warrantless
searches per se are unreasonable under the fourth amendment of the United States
Constitution. See State v. Capps, 97 N.M. 453, 455, 641 P.2d 484, 486, cert. denied,
458 U.S. 1107, 102 S. Ct. 3486, 73 L. Ed. 2d 1368 (1982); State v. Ruffino, 94 N.M.
500, 501, 612 P.2d 1311, 1312 (1980); see also N.M. Const. art. Il, 8 10. This rule is
subject to few exceptions. One of the exceptions of the warrant requirement is the
"automobile exception,” which arises when police officers have probable cause to to
believe there is contraband inside a vehicle stopped on the road. United States v.
Lopez, 777 F.2d 543, 550 (10th Cir. 1985); cf. State v. Sandoval, 92 N.M. 476, 478,
590 P.2d 175, 177 (Ct. App. 1979) (exigent circumstances are not required for the
search of a vehicle stopped on a public highway where there is probable cause for the
search). Under the automobile exception, the police officer's conduct in searching the
interior of Pena's vehicle was proper if it was supported by probable cause. At issue in
this case is not the validity of the roadblock or the consensual search of the ashtray, but



rather, whether the roach clip with its marijuana residue was sufficient to establish
probable cause. The court of appeals opined that:

The probable cause requirement is satisfied when the officers conducting the search
have "reasonable or probable cause" to believe that they will find the instrumentality of a
crime or evidence pertaining to a crime before they begin their warrantless search. And,
if after a valid investigatory stop, probable cause then arises, a search may be made.
[Citations omitted.]

United States v. Matthews, 615 F.2d 1279, 1287 (10th Cir. 1980). In other words,
probable cause arises where the facts and circumstances warrant a prudent person in
believing that an offense has been or is being committed. State v. Snedeker, 99 N.M.
286, 290, 657 P.2d 613, 617 (1982); see Beck v. Ohio, 379 U.S. 89, 85 S. Ct. 223, 13
L. Ed. 2d 142 (1964). "More specifically, probable cause must be evaluated in relation to
the circumstances as they would have appeared to a prudent, cautious and trained
police officer.” Lopez, 777 F.2d at 551.

{8} Applying these standards, the court of appeals reasoned that the observation of a
roach clip did not establish probable cause for a search "[ijn the absence of evidence
tending to show its recent use or its use by occupants of the car." The appellate court
then concluded that since "[t]he officer had no reason to believe that the roach clip had
been used so recently that contraband might still be in the car,” the search of the car
and paper sack could not be justified. The conclusion, as pointed out in the dissenting
opinion, overlooked certain critical facts. It was the presence of narcotics material on the
roach clip, and not merely the roach clip, that tied it to illegal use and gave rise to
probable cause for the search.

{9} As enunciated in the dissent, the court of appeals; reliance on People v. Franklin,
46 A.D.2d 189, 362 N.Y.S.2d 34 (1974), is not dispositive of this case. In Franklin,
which held the warrantless search unlawful, the police officer "observed 'a roach clip’ on
a key ring which the defendant produced from his pocket, and there was a ‘charred
residue’ but no narcotic material {*762} on the end of the clip, which the officer knew
from past experience was a type of instrument commonly used for smoking marijuana.”
Franklin, at 190, 362 N.Y.S.2d at 35 (emphasis added). The dissent reasoned that
"since clips can apparently be used for legitimate purposes, the New York [appellate]
court correctly dismissed as insufficient the clip itself as providing probable cause,
without ‘indication that the roach clip had recently been used for smoking marijuana by
reason of its being hot or by the presence of smoke in the vehicle." The dissent
concluded that in Franklin, "the court was simply saying that, without narcotics material,
something more must be shown to tie the roach clip to illegal use, i.e., it being hot or
warm from recent use or smoke in the car. That something more is present in the case
before us." Cf. People v. Jenkins, 77 A.D.2d 353, 432 N.Y.S.2d 956 (1980)
(observation of a "hash pipe" with marijuana residue provided probable cause to seize it
and arrest defendant); State v. Durrell, 111 R.I. 582, 305 A.2d 104 (1973) (defendant's
possession of a brass pipe which the officer knew from his experience and training was



used for the purpose of smoking marijuana provided probable cause to seize the
evidence).

{10} In the present case, Officer Frisk testified that the roach clip had a "brown loop kind
of thing" which was consistent with what he knew from training and experience was
used for smoking marijuana. The field test conducted on the residue tested positive for
marijuana. Discovery of the marijuana on the roach clip provided the officers with
probable cause to search the vehicle, including the brown paper bag. "If probable cause
justifies the search of a lawfully stopped vehicle, it justifies the search of every part of
the vehicle and its contents that may conceal the object of the search.” United States v.
Ross, 456 U.S. 798, 825, 102 S. Ct. 2157, 2173, 72 L. Ed. 2d 572 (1982); see also
Capps, 97 N.M. at 457, 641 P.2d at 488 (officer making lawful warrantless search of
automobile could search entire vehicle including containers to locate contraband).

{11} We reverse the court of appeals and affirm the conviction by the trial court.
{12} IT IS SO ORDERED.
SCARBOROUGH and BACA, JJ., concur.
RANSOM, J., specially concurs.
SOSA, C.J., dissents.
SPECIAL CONCURRENCE
RANSOM, J. (Specially concurring).

{13} I concur only in the result of the majority opinion. We should avoid confusion
between warrantless searches incident to an arrest, and warrantless searches of
automobiles based on probable cause arising from observation of paraphernalia. Rather
than to rely on the arrest cases cited in the majority opinion (People v. Jenkins, 77
A.D.2d 353, 432 N.Y.S.2d 956 (1980), and State v. Durell, 111 R.I. 582, 305 A.2d 104
(21973)), | specially concur in reliance upon cases that hold there is probable cause to
conclude small amounts of contraband might be in the passenger compartment of a
vehicle when a police officer observes drug paraphernalia that, based on the officer's
training, shows signs of illegal use. See Garrett v. Goodwin, 569 F. Supp. 106, 120
(E.D. Ark. 1982); People v. Superior Court, 8 Cal. App. 3d 398, 87 Cal. Rptr. 283
(1970). In my opinion, the reasoning of these cases applies equally when a reliable field
test of residue is positive for marijuana.

DISSENT

SOSA, Chief Justice (dissenting).



{14} 1 hereby adopt as my dissent the majority opinion of the court of appeals as
appended herein in full.

APPENDIX

IN THE COURT OF APPEALS OF THE STATE OF NEW MEXICO

No. 10298

Oct. 27, 1988

Appeal From The District Court of Lea County Patrick J. Francoeur, Judge.
{*763} OPINION

MINZNER, Judge.

Defendant appeals his convictions for trafficking a controlled substance, cocaine, by
possession with intent to distribute, and for possession of drug paraphernalia. His
convictions were based on evidence obtained after his vehicle was stopped at a
roadblock and then searched. Defendant contends the trial court erred in denying his
motion to suppress because (1) the roadblock was unconstitutional, and (2) the
evidence was obtained in a warrantless search, to which he had not consented. We
conclude that the search of the vehicle cannot be sustained, whether or not the
roadblock was valid. We reverse and remand.

FACTS

On May 19, 1986, New Mexico State Police Officers Clifford Frisk (Frisk) and Norman
Denton (Denton) conducted a roadblock at U.S. Highway 62/180 and Marathon Road in
Lea County, New Mexico. Defendant's vehicle was stopped at the roadblock and,
pursuant to Frisk's request, defendant produced a valid driver's license, motor vehicle
registration, and proof of insurance. Thereafter, Frisk asked defendant if he could look
in the vehicle's ashtray, which was half-full of coins. Defendant responded by handing
the ashtray to Frisk. The officer used his pen to poke around the ashtray and found a
roach clip, which tested positive for marijuana residue. Defendant was issued a non-
traffic citation to appear in court.

After issuing the citation, Frisk conducted a search of the rest of the vehicle. While
conducting the search, he observed a brown paper sack on the back seat of the vehicle.
Defendant objected to search of the paper sack, maintaining it was 'personal.’ Frisk
nevertheless opened the paper sack, which contained scales with cocaine residue, a jar
with cocaine residue, and a number of empty plastic bags.

Defendant was immediately placed under arrest and patted down. Two packets of
cocaine, a straw with cocaine residue, and $1,997.91 in cash were found on defendant.



At some point after the arrest, Frisk voided the non-traffic citation and transported
defendant to New Mexico State Police headquarters. Frisk and Denton began an
inventory search of the vehicle at the scene; it was continued at the police station. The
search revealed twenty-six one-gram packets of cocaine in a Kleenex box.

Defendant subsequently filed a motion to suppress all the evidence, maintaining it was
obtained as a result of an "unreasonablel[,] illegal, and void search of the person of the
defendant and his vehicle without a search warrant.” At the hearing of defendant's
motion, Frisk maintained that the defendant not only verbally consented to the search
but also helped him conduct it. He also testified that the roach clip was in plain view.
Defendant denied consenting. Instead, defendant contended that Frisk said he had
probable cause to search the rest of defendant's vehicle, because defendant had signed
the citation. The motion was denied, and the case was tried to the court. Defendant was
found guilty of trafficking a controlled substance, cocaine, by possession with intent to
distribute, and possession of drug paraphernalia. We cannot tell from the record
whether defendant's conviction for possession of drug paraphernalia was based in part
on the roach clip.

The trial court found that "Officer Frisk asked the defendant if he could look in his
ashtray and the defendant gave consent, removing the ashtray and handing it to Officer
Frisk." The trial court also found that the roach clip was discovered by "digging around
in the ashtray." The trial court did not rule, and the state did not request a {*764} finding,
that defendant had consented to a search of his vehicle.

II. THE VALIDITY OF THE SEARCHES

Defendant contends that the evidence should have been suppressed because the
roadblock was established and used as a pretext to search for drugs. He also contends
that he did not consent to a search of the ashtray, his person, or his vehicle. Defendant
maintains that, when he handed Frisk the ashtray, he was merely complying with a
request, and compliance is not the equivalent of consent. The state contends that the
defendant consented to the search of the ashtray and that, after the roach clip was
found, Frisk had probable cause to search the rest of the car, including the paper sack.
Alternatively, the state contends that the search of the paper sack was a proper search
incident to an arrest.

We first discuss the validity of the ashtray search. Because we conclude that there is
substantial evidence to support the trial court's finding of consent, we do not reach the
issue of whether the roadblock was valid. We also discuss the state's contention that
the fruits of this search provided probable cause to search the car, and its alternative
argument that the search of the paper sack was a proper search incident to an arrest.

A. Consent to Search Ashtray.

New Mexico follows the rule that a voluntary consent can validate what might otherwise
be an illegal search and seizure. State v. Cohen, 103 N.M. 558, 711 P.2d 3 (1985),



cert. denied, 476 U.S. 1158, 106 S. Ct. 2276, 90 L. Ed. 2d 719 (1986). Whether
consent is voluntary is a question of fact to be determined from the totality of the
circumstances. Id. In the absence of a warrant, the burden is on the state to show by
clear and convincing evidence that, under the totality of the circumstances, consent was
given fully and was sufficient to encompass the search that followed. State v. Valencia
Olaya, 105 N.M. 690, 736 P.2d 495 (Ct. App.1987). It is for the trial court to weigh the
evidence, determine the credibility, and decide whether the evidence is sufficient to
clearly and convincingly establish that consent was given voluntarily. Id. Since the trial
court found consent to search the ashtray, the question is whether there is substantial
evidence to support that finding. We believe there is.

Consent may be inferred from action. See United States v. Miller, 589 F.2d 1117 (1st
Cir. 1978), cert. denied, 440 U.S. 958, 99 S. Ct. 1499, 59 L. Ed. 2d 771 (1979) (the
defendant unlocked the incriminating bag, having denied knowledge or interest in the
luggage); United States v. Bertucci, 532 F.2d 1144 (7th Cir.), cert. denied, 429 U.S.
895, 97 S. Ct. 256, 50 L. Ed. 2d 178 (1976) (defendant opened the rear door of his van
in response to a policeman's request to search the vehicle more closely). When he
handed the ashtray to Frisk, defendant's actions indicated that he had consented to a
search of its contents. See State v. Bloom, 90 N.M. 192, 561 P.2d 465 (1977) (holding
that where defendant states he opened his car trunk because the field officer said he
wanted to look in the trunk, the trier of fact could find consent to look into and make a
search of the trunk); State v. Valencia Olaya (finding that a failure to object to the
continuation of a search may be considered an indication that the search was within the
scope of the consent). Defendant's actions support an inference of consent, as well as a
determination that his consent was voluntary.

Having determined that defendant validly and voluntarily consented to a search of his
ashtray wherein the officer discovered the drug paraphernalia, we do not discuss
whether the roadblock was constitutional. Once defendant voluntarily consented to the
search of his ashtray, his consent validated what may otherwise have been an illegal
search. See State v. Cohen. For this same reason, we need not discuss the state's
suggestion that the trial court erred in failing to find that the roach clip was in plain view.

{*765} B. Probable Cause to Search Vehicle.

The rule that warrantless searches are per se unreasonable and thus violate the fourth
amendment of the United States Constitution is subject to several exceptions. State v.
Ruffino, 94 N.M. 500, 612 P.2d 1311 (1980). One of these exceptions is the
"automobile exception™ which arises when police officers have probable cause to
believe that there is contraband inside a vehicle stopped on the road. United States v.
Lopez, 777 F.2d 543 (10th Cir.1985).



