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OPINION
{*389}
MINZNER, Justice.
{1} Defendant Lonnie Woodruff appeals from a judgment and sentence entered after his
conviction by a jury of driving while under the influence of intoxicating liquor (DWI)

contrary to NMSA 1978, 8 66-8-102 (1994, prior to 1997 amendment). On appeal, he
contends he was denied due process of law under the New Mexico Constitution when




the district court enhanced his sentence from a first offense to a second offense as a
result of a prior conviction for which he was not represented by counsel. We affirm.

{2} Following Woodruff's conviction, the State filed a supplemental criminal information.
In that supplemental information, the State alleged that Woodruff had two prior
convictions for DWI. Defendant admitted that he was the person named in the two
counts of the supplemental information. However, he challenged one of the convictions
on the basis that the State failed to show he had waived his right to counsel and that he
had not been represented by counsel at the time of the challenged conviction.

{3} The district court found that the conviction Woodruff challenged had resulted in a
fine. The court ruled that the challenged conviction was valid for purposes of enhancing
Woodruff's most recent conviction because the prior conviction had not resulted in a
term of imprisonment. The court also ruled that the second conviction contained in the
supplemental information was entered after the most recent conviction.

{4} The court enhanced Woodruff's current conviction to a second offense of DWI.
Under Section 66-8-102(F), the enhancement increased the maximum incarceration
from ninety days to 364. Under Section 66-8-102(F)(1), the enhancement resulted in a
mandatory jail term of not less than seventy-two hours.

{5} Woodruff objected to the use of his prior conviction on the ground the State had not
shown a knowing, intelligent and voluntary waiver of counsel. State v. Russell, 113
N.M. 121, 122-23, 823 P.2d 921, 922-23 ; State v. Watchman, 111 N.M. 727, 809 P.2d
641 (Ct. App. 1991), overruled in part by State v. Hosteen, 1996-NMCA-084, 122
N.M. 228, 923 P.2d 595, aff'd, 1997-NMSC-063, 122 N.M. 228, 923 P.2d 595. The trial
court ruled that, in deciding Watchman and Russell, the Court of Appeals had relied on
authority that depended on the effect of Baldasar v. lllinois, 446 U.S. 222, 64 L. Ed. 2d
169, 100 S. Ct. 1585 (1980), and the trial court noted that the United States Supreme
Court recently overruled Baldasar in Nichols v. United States, 511 U.S. 738, 128 L.
Ed. 2d 745, 114 S. Ct. 1921 (1994). In Nichols, {*390} the United States Supreme
Court held that a prior uncounseled conviction could be used to enhance a subsequent
conviction, even if the defendant had not waived his right to counsel in connection with
the prior conviction, provided the prior conviction did not result in a sentence of
imprisonment. Under Nichols, the trial court held that using Woodruff's prior
uncounseled conviction did not deny him due process as a matter of federal
constitutional law.

{6} The New Mexico Court of Appeals recently reached that same result in reviewing
similar facts on direct appeal. See State v. Hosteen, 1996-NMCA-084, {18. 1 In
Hosteen, however, the Court of Appeals did not reach the question of whether, as a
matter of state constitutional law, a prior uncounseled conviction that did not result in a
sentence of imprisonment may be used to enhance a current conviction so that it results
in a sentence of imprisonment. Id. 1119-20. The Court of Appeals did not reach that



issue because neither party had briefed it on appeal. Woodruff argues that question
now.z2

{7} Woodruff contends that, as a matter of due process under the New Mexico
Constitution, the court should not have used his prior uncounseled conviction to
enhance his current conviction to a second offense. He contends that such a conviction
is inherently unreliable. He argues that a defendant who does not face incarceration is
more likely to plead guilty, notwithstanding his or her innocence, and that an
uncounseled defendant in such a situation may not anticipate the risk of subsequent
enhancement resulting in incarceration at a later time. Woodruff notes that New Mexico
protects by statute an indigent defendant's right to counsel under the federal and state
constitutions. We have said, he observes, that the Indigent Defense Act, NMSA 1978,
88§ 31-16-1 to -10 (1968), and the Public Defender Act, NMSA 1978, 88§ 31-15-1to -12
(1973, as amended through 1993), create a unified response to the needs of those who
are "financially incapable of employing counsel.” State v. Rascon, 89 N.M. 254, 257,
550 P.2d 266, 269 (1976).

{8} We do not believe these statutes embody a legislative declaration that all
uncounseled convictions are unreliable as a matter of law, nor are we persuaded that
the Legislature intended to limit the meaning of "conviction" in reference to
enhancement for prior instances of DWI. The Indigent Defense Act and the Public
Defender Act "are, in the main, responses to sixth amendment rights to counsel for the
actual defense of criminal charges.”" Rascon, 89 N.M. at 257, 550 P.2d at 269. We have
no basis for assuming that the Legislature contemplated the collateral consequences of
a conviction obtained without counsel when it adopted either act. Even if we assume the
Legislature did contemplate the right to counsel as a matter of federal constitutional law
articulated in Argersinger v. Hamlin, 407 U.S. 25, 32 L. Ed. 2d 530, 92 S. Ct. 2006
(1972), and Scott v. lllinois, 440 U.S. 367, 59 L. Ed. 2d 383, 99 S. Ct. 1158 (1979), as
it amended Section 66-8-102 after those cases were decided, we have no basis for
concluding that the Legislature considered any uncounseled misdemeanors too
unreliable, as a matter of law, for purposes of enhancement. In neither Argersinger nor
Scott did the United States Supreme Court express the view that uncounseled
misdemeanor convictions are inherently unreliable as a matter of law. For a violation of
Scott and Argersinger, the Tenth Circuit {*391} has held that the proper remedy is to
strike the sentence and to affirm the conviction. See United States v. Reilley, 948 F.2d
648, 654 (10th Cir. 1991) ("Reilley's conviction is affirmed, his prison sentence is
vacated . . . ."); see also Nichols, 511 U.S. at 763 n.5 (Blackmun, J., dissenting)
(discussing the "hybrid" nature of an uncounseled conviction, "valid for the purpose of
imposing a sentence, but invalid for the purpose of depriving the accused of his liberty").
In general, for sentence enhancement in New Mexico, "'conviction' is the polestar, not
the sentence imposed.” State v. Davis, 104 N.M. 229, 230, 719 P.2d 807, 808 (1986)
(discussing the Habitual Offender Act); State v. Larranaga, 77 N.M. 528, 530, 424 P.2d
804, 805 (1967) ("The conviction is the finding of guilt. Sentence is not an element of
the conviction but rather a declaration of its consequences.") (quoting People v. Funk,



321 Mich. 617, 33 N.W.2d 95 (1948)); accord State v. Anaya, 1997-NMSC-010, 123,
123 N.M. 14, 21, 933 P.2d 223, 230 (1996) (concluding that prior DWI convictions are
not elements of an enhanced DW!I). Section 66-8-102 specifically restates that
traditional understanding. See 8 66-8-102(L)(2) ("'conviction' means an adjudication of
guilt and does not include imposition of a sentence."”) Given the traditional interpretation
of sentence enhancement provisions in New Mexico and the specific language of
Section 66-8-102(L)(2), we believe the Legislature did not intend to limit the use of prior
uncounseled misdemeanor convictions for enhancement under Section 66-8-102(F),
(G), so long as such use does not violate the United States Constitution or the New
Mexico Constitution. That is, we do not view the issue in this case as a matter of
statutory construction but rather a matter of constitutional interpretation.

{9} The State argues that there is no evidence that Woodruff's 1971 conviction is
unreliable. We agree. In the absence of any evidence that the State obtained the 1971
conviction under particular circumstances making it unreliable as a matter of fact, we do
not believe the argument Woodruff makes under the New Mexico Constitution provides
a basis for reversing the trial court's decision in this case. Cf. State v. Garcia, 95 N.M.
246, 250, 620 P.2d 1271, 1275 (1980) (sustaining defendant's challenge to prior guilty
plea in subsequent habitual offender proceedings on ground plea was induced by
unkept promises). We explain.

{10} The State notes that the trial court assumed, without evidence, that Woodruff's
conviction was uncounseled. The trial court apparently concluded that after Nichols the
1971 conviction could be used to enhance the 1995 conviction, whether or not Woodruff
had had counsel in 1971 or had waived his right to counsel. The State argues that
Woodruff has not provided a factual predicate for reaching the state constitutional issue.

{11} The State makes an important point. In State v. Gomez, 1997-NMSC-006, 122
N.M. 777,932 P.2d 1, we outlined the approach to preserving questions of whether a
state constitutional provision provides broader protection than a parallel or analogous
federal constitutional provision. We said there, that a preliminary question is whether
"established precedent construes the provision to provide more protection than its
federal counterpart.” Id. §22. If so, a party preserves the claim by "(1) asserting the
constitutional principle that provides the protection sought under the New Mexico
Constitution, and (2) showing the factual basis needed for the trial court to rule on the
issue." Id. We also said that a different rule controls "when a party asserts a state
constitutional right that has not been interpreted differently than its federal analog." Id.
123. In that circumstance, "a party also must assert in the trial court that the state
constitutional provision at issue should be interpreted more expansively than the federal
counterpart and provide reasons for interpreting the state provision differently from the
federal provision." Id. (emphasis added).

{12} In this case, we must address another preliminary question, before determining if
Woodruff has preserved an issue under the New Mexico Constitution. Consistent with



the interstitial approach we adopted in Gomez, 1997-NMSC-006, we consider {*392}
"whether the right being asserted is protected under the federal constitution.” Id. {19.
On that issue, Hosteen controls.

A.

{13} In Hosteen, the defendant argued that Nichols provided a limited holding. He
argued that Nichols "allowed an uncounseled prior conviction to be considered during
the sentencing phase of a criminal prosecution, and it is not to be used in considering
whether a misdemeanor should be converted to a felony.” See Hosteen, 1996-NMCA-
084, 110. The Court of Appeals analyzed the cases the Supreme Court relied upon in
Nichols, and concluded that Nichols does not distinguish between the use of an
uncounseled prior conviction in determining the appropriate basic sentence for a current
conviction and the use of an uncounseled prior conviction of a recidivist for purposes of
enhancing the basic sentence. Hosteen, 1996-NMCA-084, 1111-16. As the Court of
Appeals noted, "the situation in Baldasar was factually similar to this case, in that
Baldasar's misdemeanor theft was converted to a felony pursuant to an lllinois
enhancement statute.” Hosteen, 1996-NMCA-084, 116. We believe, as did the Court of
Appeals in Hosteen and the trial court in this case, that the United States Supreme
Court's overruling of Baldasar was intended to permit, as a matter of federal
constitutional law, the use of a prior uncounseled conviction of a recidivist for purposes
of enhancing the basic sentence.

{14} This interpretation of Nichols is consistent with the analysis found in a number of
appellate opinions from other states. See Paletta v. City of Topeka, 20 Kan. App. 2d
859, 893 P.2d 280, 283-86 (Kan. Ct. App. 1995); People v. Richert, 216 Mich. App.
186, 548 N.W.2d 924, 927 (Mich. Ct. App. 1996); Ghoston v. State, 645 So. 2d 936,
939 (Miss. 1994); State v. Hansen, 273 Mont. 321, 903 P.2d 194, 196-97 (Mont. 1995);
State v. Stewart, 321 Ore. 1, 892 P.2d 1013, 1016-17 (Or. 1995), State v. Porter, 164
Vt. 515, 671 A.2d 1280, 1283-84 (Vt. 1996); James v. Commonwealth, 18 Va. App.
746, 446 S.E.2d 900, 902-04 (Va. Ct. App. 1994); State v. Hopkins, 192 W. Va. 483,
453 S.E.2d 317, 323-24 (W.Va. 1994). The United States Supreme Court's guidance in
Nichols is that state courts now may use an uncounseled prior misdemeanor conviction
to enhance a sentence under a recidivist statute, provided the uncounseled conviction
did not result in a sentence of imprisonment. See generally Nichols, 511 U.S. at 747-
48 (discussing recidivist statutes as well as federal sentencing guidelines); Gonzales,
1997-NMSC-050.

B.

{15} Consistent with the interstitial approach, we next examine whether the state
constitutional issue raised on appeal has been preserved. Under Gomez, we initially
ask whether there is established precedent providing a basis for interpreting the New
Mexico constitutional provision(s) more broadly than the federal analog(s). We conclude
there is not.



{16} The two relevant constitutional provisions are essentially the same. The United
States Constitution provides that, "in all criminal prosecutions, the accused shall enjoy
the right . . . to have the Assistance of Counsel for his defence.” U.S. Const., amend. VI.
The New Mexico Constitution provides that, "in all criminal prosecutions, the accused
shall have the right to appear and defend himself in person, and by counsel . . .." N.M.
Const. art. Il, § 14.

{17} We previously have not made a distinction between the protection of this right
provided in the two constitutions. See State ex rel. Quintana v. Schnedar, 115 N.M.
573, 575, 855 P.2d 562, 564 (1993) ("The New Mexico Constitution embraces and
parallels” the Sixth Amendment's ideal of providing criminal indigents legal
representation at public expense.); State v. Garcia, 47 N.M. 319, 326, 142 P.2d 552,
556 (1943) (what has been read from the Sixth Amendment as a matter of construction
appears as a guarantee in the New Mexico Constitution). The Court of Appeals also has
not made any distinction. Instead, it has held that "the New Mexico Constitution should
be construed in light of the United States Constitution on the right to counsel issue.”
State v. Sandoval, 101 N.M. 399, 403, 683 P.2d 516, 520 (holding the right to counsel
does not attach immediately following the {*393} administration of a blood-alcohol test,
because that period is not a "critical stage"); see also State v. Brazeal, 109 N.M. 752,
755, 790 P.2d 1033, 1036 (Ct. App. 1990) ("We conclude that the test for ineffective
assistance of counsel is identical under the federal and state Constitutions. In this
opinion we will make no distinction between federal and state law.").

{18} Watchman did restrict the use of prior tribal court convictions in subsequent
sentencing proceedings on the basis of the New Mexico Constitution. 111 N.M. at 733,
809 P.2d at 647. Watchman noted that United States v. Benally, 756 F.2d 773 (10th
Cir. 1985), holding that prior tribal court convictions may be considered in subsequent
sentencing proceedings, reached a result inconsistent with the due process guarantee
of the New Mexico Constitution. Id. Watchman 's reference to the New Mexico
Constitution, however, is best understood as a limited response to Benally 's holding.
Watchman gave no extended discussion to the New Mexico Constitution or any
differences between the New Mexico and United States Constitutions regarding either
the right to counsel or the right to due process.

{19} The cases cited for the holding in Watchman with respect to the New Mexico
Constitution are State v. Cooper, 343 N.W.2d 485 (lowa 1984), State v. Hamilton, 104
N.M. 614, 725 P.2d 590 , and State v. Ramirez, 89 N.M. 635, 556 P.2d 43 (Ct. App.
1976). See Watchman, 111 N.M. at 733, 809 P.2d at 647. All three cases express state
court recognition of, and reliance upon, federal constitutional principles. Cooper, at 486
("We find that the reasoning of Baldasar and our own view of the importance of counsel
preclude an enhanced conviction as well as a sentence of imprisonment."); Hamilton,
104 N.M. at 617, 725 P.2d at 593 (relying on Sixth Amendment to the United States
Constitution as precluding presumption of waiver of counsel from a silent record);
Ramirez, 89 N.M. at 638, 556 P.2d at 46 (relying on Michigan v. Mosley, 423 U.S. 96,
46 L. Ed. 2d 313, 96 S. Ct. 321 (1975), for proposition that statement not given in
compliance with Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694, 86 S. Ct. 1602



(1966) is not admissible over objection, even if voluntary). We conclude that Watchman
does not provide an independent state constitutional law basis for holding that
uncounseled misdemeanor convictions are unreliable as a matter of law. We interpret
Watchman as extending prior Court of Appeals authority, based on Baldasar, to a new
set of facts. See Watchman, 111 N.M. at 733, 809 P.2d at 647 ("Following the rationale
of Baldasar. . .."). We believe Watchman holds that it would be a denial of due
process to treat uncounseled tribal court convictions differently from uncounseled state
court convictions. Perhaps the holding also might have been expressed as a holding
that the result was compelled as a matter of equal protection. See N.M. Const. art. Il, 8§
18 ("No person shall be deprived of life, liberty or property without due process of law;
nor shall any person be denied equal protection of the laws.")

{20} Consequently, Woodruff's claim under the New Mexico Constitution would have
been preserved under Gomez by asserting in the trial court that the state constitution
provides greater protection and by providing reasons for that assertion.

When a party asserts a state constitutional right that has not been interpreted
differently than its federal analog, a party also must assert in the trial court that
the state constitutional provision at issue should be interpreted more expansively
than the federal counterpart and provide reasons for interpreting the state
provision differently from the federal provision.

Gomez, 1997-NMSC-006, 123. In this case, the purpose of this requirement was
served. We conclude the issue was properly preserved.

{21} At the sentencing hearing, the trial judge stated that he was "anticipating” that the
basis of the objection to Woodruff's 1971 conviction was a lack of waiver of counsel.
The prosecutor indicated to the judge that the trial court was "aware" of its position
regarding the Nichols and Baldasar issues. Finally, the judge applied his decision in a
prior case that "the sole reasoning in support of Ulibarri was the Baldasar opinion
specifically overruled by Nichols. . . . Until this Court is advised that the New Mexico
Supreme {*394} Court interprets the New Mexico Constitution differently as to this issue,
| am compelled to give weight to the precedent addressed." The opposing opinions of
the United States Supreme Court, New Mexico's adoption of the earlier United States
Supreme Court opinion, and the language in Nichols limiting its rationale based on
principles of federalism, Nichols, 511 U.S. at 748 n.12 ("Of course States may decide,
based on their own constitutions or public policy, that counsel should be available for all
indigent defendants charged with misdemeanors."), presented the trial court with
several options. In interpreting New Mexico precedent, the trial court might have
concluded: 1) the Court of Appeals adopted the principle that prior uncounseled
convictions may not serve as the basis for subsequent sentence enhancement because
such prior convictions are too unreliable, weaken the right to counsel guaranteed by the
state constitution, or otherwise deny due process; 2) the Court of Appeals adopted as a
matter of state constitutional law the United States Supreme Court's interpretation of the
Sixth Amendment right to counsel; or 3) the Court of Appeals followed the United States
Supreme Court precedent as developed under the Fourteenth Amendment due process



clause, leaving unresolved the correlative state constitutional law interpretation of either
due process or right to counsel. Although the trial court concluded that it was bound by
Nichols, the trial court had a clear choice among principles. The trial court itself "fairly
invoked" a ruling on the state constitutional answer to the question of whether a prior
uncounseled conviction not resulting in a sentence of imprisonment may support the
enhancement of sentence for a current conviction. As in Gomez, allowing Woodruff's
appeal would defeat neither of the primary purposes of Rule 12-216(A) NMRA 1997
(requiring that a lower court decision be "fairly invoked"); the trial court was alerted to
the claim of error and had a meaningful opportunity to correct any mistake, and the
prosecutor had a fair opportunity to respond to the objection. See Gomez, 1997-NMSC-
006, P29. Thus, we need not decide whether Woodruff adequately preserved this issue.
The issue is properly before us.

V.

{22} For the reasons stated above, we construe our prior case law as dependent on
Baldasar, which Nichols has overruled. For the following reasons, we conclude that we
have no basis for expanding the protection provided by the New Mexico Constitution
beyond that provided, on these facts, by the federal constitution. In determining the
scope of rights under the New Mexico Constitution, we have sought guidance from
United States Supreme Court decisions interpreting parallel federal constitutional
provisions and "from the decisions of courts of our sister states interpreting their
correlative state constitutional guarantees . . . ." State v. Gutierrez, 116 N.M. 431, 435-
36, 863 P.2d 1052, 1056-57 (1993). Very few of our sister states have attempted to
address this issue under their own constitutions, and even fewer have analyzed the
issue separately. Compare Hopkins, 453 S.E.2d at 324 (allowing use of uncounseled
misdemeanor conviction, valid because no prison term was imposed, to support
conviction for third offense of shoplifting), and In re Advisory Opinion to the
Governor, 666 A.2d 813, 815-18 (R.l. 1995) (advising that neither state nor federal
constitution require appointed counsel unless imprisonment is actually imposed,
notwithstanding prior case law interpreting state constitutional right to appointed counsel
more broadly than federal right), with Porter, 671 A.2d at 1282 (noting that Vermont
has "consistently held that the right to representation found in [state constitution] confers
a right similar to the federal Sixth Amendment right"), and Richert, 548 N.W.2d at 927-
28 (finding no justification for construing state constitution more broadly than federal).

{23} The Hawaii Constitution has provided a basis for departure from both Scott and
Nichols. In State v. Dowler, 80 Haw. 246, 909 P.2d 574 (Haw. Ct. App.), cert.
granted, 907 P.2d 773 (1995), and cert. dismissed, 910 P.2d 128 (Haw. 1996), the
Hawaii Intermediate Court of Appeals held that a criminal defendant is entitled to be
represented by counsel in every case {*395} where the state has charged a crime
punishable by a term of imprisonment. The Hawaii court relied on both the state
constitution's requirement that the state provide counsel for an indigent defendant
"charged with an offense punishable by imprisonment," id. at 577 (quoting Article 1,
Section 14 of the Hawaii Constitution) (emphasis added), and state legislation
implementing that right by providing that "any indigent person who is (1) arrested for,



charged with or convicted of an offense or offenses punishable by confinement in jail or
prison . . . shall be entitled to be represented by a public defender.” Id. (quoting Haw.
Rev. Stat. Ann. 8 802-1 (Michie, 1993)). Subsequently, in State v. Sinagoga, 81 Haw.
421,918 P.2d 228, 241 (Haw. Ct. App. 1996), the same court chose "not to follow the
rationale in Nichols " in the context of consecutive term sentencing. The court reasoned
that "if an uncounseled misdemeanor conviction cannot result in imprisonment because
of its unreliability in the first place, it is logically inconsistent to rely on it as a basis to
enhance a prison term on a subsequent conviction." Id. The court applied its holding to
prior uncounseled petty misdemeanors, in addition to prior felony and misdemeanor
convictions. The court observed that its holding was consistent with the Hawaii
Supreme Court's decision to afford greater protection to criminal defendants' right to
effective assistance of counsel. Id. (citing State v. Aplaca, 74 Haw. 54, 837 P.2d 1298,
1305 n.2 (1992)).

{24} In addition, Alaska, Arizona, Indiana, North Dakota, and Oregon have interpreted
the right to counsel under their respective state constitutions more expansively than the
interpretation given to the federal constitution by Nichols and Scott. Alexander v.
Anchorage, 490 P.2d 910, 915 (Alaska 1971) (interpreting state constitutional right to
counsel in all criminal prosecutions as requiring counsel in cases in which there is
imprisonment, loss of a valuable license, or a heavy fine indicating the criminality of the
offense); State v. Anderson, 185 Ariz. 454, 916 P.2d 1170, 1171-72 (Ariz. Ct. App.
1996) (rejecting Nichols and applying State v. Reagan, 103 Ariz. 287, 440 P.2d 907,
909 (Ariz. 1968), requiring a record of representation by counsel or waiver of right to
counsel before a conviction may be used to enhance the penalty for a current
conviction); Brunson v. State, 182 Ind. App. 146, 394 N.E.2d 229, 231 (Ind. Ct. App.
1979) (holding state constitution required counsel for all persons charged with a criminal
misdemeanor); State v. Orr, 375 N.W.2d 171, 177-79 (N.D. 1985) (stating that
uncounseled convictions are "too unreliable to support the sanction of imprisonment"
even for purposes of enhancement); City of Pendleton v. Standerfer, 297 Ore. 725,
688 P.2d 68, 70-72 (Or. 1984) (applying Oregon case law interpreting Oregon
constitution to effect that a conviction for drunk driving obtained without the assistance
of counsel, when counsel had not been waived is invalid and holding that
constitutionally invalid prior conviction may not be used to support guilt or enhance
punishment in a subsequent proceeding). All of these cases, however, other than Orr,
rely on case law that predated Baldasar . Orr relies in part on the textual difference
between the Sixth Amendment guarantee of the right to counsel and the comparable
state constitutional provision that is virtually identical to the comparable portion of Article
II, Section 14 of the New Mexico Constitution. See id., 375 N.W.2d at 177.
Nevertheless, Orr also relies on state legislation dating back to 1895, protecting the
right to the assistance of counsel and an indigent defendant's right to appointed
counsel. Id. Orr also relies on case law recognizing the state constitutional right to
counsel as "fundamental because it enables an accused to procure a fair trial." 1d. at
177-78. Our own case law on the collateral use of an uncounseled conviction appears
to have been compelled by the holding in Baldasar. Thus, we return to Gomez for
guidance.



{25} In Gomez, we said that we will "diverge from federal precedent for three reasons: a
flawed federal analysis, structural differences between state and federal government, or
distinctive state characteristics.” Gomez, 1997-NMSC-006, 119. Unlike Hawaii, our
constitutional provisions protecting the right to counsel and the right to due process do
not contain structural differences compelling departure from the United States
Constitution. Woodruff agrees that Article 1l, Section 14, contains "no specific textual
{*396} mandate for departing from the federal standard." Although Orr appears to have
relied in part on textual differences, we do not find the differences compelling, nor that
they are the type of differences intended by Gomez. Additionally, the parties have not
suggested that the right to counsel has a unique importance in our state. Therefore,
under Gomez, in order to diverge from federal precedent, we must decide whether the
United States Supreme Court's analysis in Nicholsz is "flawed."” We think that means,
on these facts, that we must decide whether the federal analysis, under the Fourteenth
Amendment as it incorporates the Sixth Amendment and protects against state action,
persuasively addresses the issue raised by Woodruff.

{26} In Scott, the United States Supreme Court focused on actual imprisonment in its
right to counsel analysis. In doing so, the United States Supreme Court recognized that
misdemeanor convictions are sufficiently reliable for some purposes only and implicitly
relied on the importance of the constitutional protection of liberty in determining the
need for counsel. See Argersinger, 407 U.S. at 40 ("In those [misdemeanors] that end
up in the actual deprivation of a person's liberty, the accused will receive the benefit of
'the guiding hand of counsel' so necessary where one's liberty is in jeopardy.”). We
conclude the Court viewed the significance of the presence of counsel as dependent in
part on whether the consequences are immediate and direct or subsequent and
collateral. In the development of the federal constitutional protection of the right to
counsel, that distinction serves a unique function; the distinction limits federal
constitutional development and opens up or protects state constitutional law
development. For our purposes, however, we must consider whether the distinction
adequately protects both the state constitutional right to counsel and the state
constitutional guarantee of due process. On the facts of this case, we believe the right
to counsel and the right to due process generally protect the same value: the right to
fundamental fairness in a proceeding that results in the deprivation of liberty. In this
case, we specifically address whether prior uncounseled misdemeanor convictions not
resulting in a sentence of imprisonment are insufficiently reliable to permit their use in
sentence enhancement.: We believe the issue before us is whether Woodruff has
received the due process guaranteed under the state constitution. N.M. Const. art. Il, 88
14, 18.

{27} For purposes of reviewing whether uncounseled convictions, valid under federal
constitutional law, may be used to enhance a sentence or a subsequent conviction, we
apply the balancing test articulated in Mathews v. Eldridge, 424 U.S. 319, 334-35, 47
L. Ed. 2d 18, 96 S. Ct. 893 (1976).5 This test provides a useful framework {*397} for
determining the amount of process appropriate to protect a liberty or property interest as
a matter of constitutional right. Under the test formulated by the United States Supreme
Court, the following interests are balanced against each other: (1) the nature of the



private interest that will be affected by the official action; (2) the risk of erroneous
deprivation and probable value of additional safeguards; and (3) the government's
interest, including the administrative and fiscal burden of providing additional procedural
safeguards. See State v. Rotherham, 1996-NMSC-048, 122 N.M. 246, 262-63, 923
P.2d 1131, 1147-48 (applying the balancing test). Within this interpretive framework, we
determine whether the constitutional protection of liberty requires that a prior conviction
not resulting in a sentence of imprisonment must either be counseled or contain a
waiver of counsel in order to be used to enhance a subsequent conviction.

{28} We begin by recognizing that the nature of the private interest involved for
enhancement of a sentence in connection with a subsequent conviction differs from that
in considering the right to counsel, generally. In the case of a prior conviction, the liberty
interest involved at the outset was twofold: (1) the private interest of not being wrongly
convicted of a crime; and (2) the right to be free from imprisonment for acts not
committed by the defendant. By contrast, in the case of a subsequent conviction when
the prosecutor seeks an enhanced penalty, there will always be a current conviction,
constitutionally obtained, for which a sentence of imprisonment is likely available and
potentially mandatory. The liberty interest for enhancement then is in the degree of
sentencing available to or required of the judge. The importance of the liberty interest
varies depending on the degree of increased penalty available for enhancement
resulting from the prior uncounseled conviction.

{29} In the context of DWI enhancement, we recognize that the Legislature's scheme of
enhancement will rarely result in the use of more than one uncounseled misdemeanor
conviction. The United States Constitution requires counsel in all misdemeanor
convictions resulting in a sentence of imprisonment. Scott, 440 U.S. at 373-74.
Because DWI convictions beyond the first require a mandatory minimum sentence of
imprisonment, Section 66-8-102(F), (G), only first-time DWI offenders may be
constitutionally denied the assistance of state-provided counsel.&

{30} Woodruff complains of the use of one uncounseled DWI conviction. A first-time
DWI offender may be sentenced to a maximum ninety days in jail and a maximum fine
of $ 500. Section 66-8-102(E). A second-time DWI offender may be sentenced to a
maximum of three hundred sixty-four days in jail, with a mandatory minimum of seventy-
two hours that cannot be suspended or deferred, and a maximum fine of $ 1,000, with a
mandatory minimum of $ 500. Section 66-8-102(F)(1). Thus, Woodruff's liberty interest
for the use of one prior uncounseled misdemeanor DWI for enhancement is the
difference between a ninety-day maximum sentence and a three hundred-sixty-four-day
maximum sentence, seventy-two hours of which is mandatory. Section 66-8-102(E), (F).

{31} Second, we consider the risk of error. In this context, the risk of error is the
probability that a defendant was convicted at an earlier time without the aid of counsel
for an act the defendant did not commit, compared with the probability of such an
occurrence if the earlier conviction had been counseled. Here, the risk of error must be
evaluated in the context of sentence enhancement. There has always been a great deal
of flexibility and discretion involved in sentencing. "Before making [the sentencing]



determination, {*398} a judge may appropriately conduct an inquiry broad in scope,
largely unlimited either as to the kind of information he may consider, or the source from
which it may come.” United States v. Tucker, 404 U.S. 443, 446, 30 L. Ed. 2d 592, 92
S. Ct. 589 (1972); see NMSA 1978, § 31-18-15.1 (1993) (providing for sentence
alteration due to aggravating and mitigating circumstances). In addition, as a matter of
federal constitutional law, a prosecutor need only demonstrate the existence of
aggravating facts by a preponderance of the evidence. See McMillan v. Pennsylvania,
477 U.S. 79, 86,91 L. Ed. 2d 67, 106 S. Ct. 2411 (1986) (upholding the burden of proof
imposed by the Pennsylvania Mandatory Sentencing Act). Thus, we can only determine
whether a particular risk of error is unacceptable by reference to the risk of error
generally acceptable in sentencing practices.

{32} There are several reasons for questioning the reliability of an uncounseled
conviction. First, without counsel, a defendant may not have the full benefit of traditional
safeguards afforded criminal defendants. "The right to be heard would be, in many
cases, of little avail if it did not comprehend the right to be heard by counsel. . . . [A
defendant] is incapable, generally, of determining for himself whether the indictment is
good or bad. He is unfamiliar with the rules of evidence." Powell v. Alabama, 287 U.S.
45, 68-69, 77 L. Ed. 158, 53 S. Ct. 55 (1932). Additionally, a defendant might more
readily enter into a plea agreement in order to avoid the expense of trial or for other
reasons unrelated to culpability with the mistaken impression that the only consequence
of the conviction will be a fine. See Nichols, 511 U.S. at 752 (Souter, J., concurring). As
a result, "without [counsel], though [the defendant] be not guilty, he faces the danger of
conviction because he does not know how to establish his innocence." Powell, 287 U.S.
at 69.

{33} Nonetheless, an uncounseled misdemeanor conviction does contain a certain
degree of reliability. A misdemeanant may be convicted in two ways: a plea of guilty or
no contest, typically through a plea agreement, or a fact-finder's determination of guilt
beyond a reasonable doubt after a trial. "[A] judgment of conviction resting on a plea of
guilty is justified by the defendant's admission that he committed the crime charged
against him . .. ." North Carolinav. Alford, 400 U.S. 25, 32, 27 L. Ed. 2d 162, 91 S.
Ct. 160 (1970); accord State v. Marquez, 105 N.M. 269, 271-72, 731 P.2d 965, 967-68
(holding that a prior conviction by plea of no contest can be used to enhance and stating
that "[a] plea of nolo contendere . . . is tantamount to an admission of guilt"). The
development of the hearsay doctrine in relation to inculpatory statements made by
criminal defendants supports the notion that a guilty plea can be reliable. Rule 11-
801(D)(2)(a) NMRA 1997 (stating that admissions are not hearsay); Rule 11-803(V)
NMRA 1997 (treating judgments of convictions after trial or guilty plea as an exception
to hearsay rule); Rule 11-804(B)(3) NMRA 1997 (excepting from hearsay rule upon the
unavailability of a witness statements against penal interests "that a reasonable person
in the declarant's position would not have made . . . unless believing it to be true").
Thus, there is a degree of reliability in an uncounseled plea of guilty or no contest.

{34} There is a similar degree of reliability in a neutral fact-finder's determination of guilt,
even in the absence of counsel. In every criminal case, the prosecution bears the



burden of proof with respect to each element of the crime. The prosecution must
introduce sufficient evidence to support a finding of guilt beyond a reasonable doubt.
Even absent counsel, the panoply of criminal procedural protections afford a certain
reliability to a guilty verdict.

{35} The presence of counsel undoubtedly ensures greater reliability for a misdemeanor
conviction. Nevertheless, judicial discretion in matters of sentencing traditionally has
been broad. Because it is constitutionally permissible to sentence "more severely based
simply on evidence of the underlying conduct which gave rise to the previous DUI
offense . . ., it must be constitutionally permissible to consider a prior uncounseled
misdemeanor conviction based on the same conduct where {*399} that conduct must be
proven beyond a reasonable doubt.” Nichols, 511 U.S. at 748. We believe there is a
relatively low risk of error in using an uncounseled misdemeanor conviction for
purposes of enhancement in comparison with other factors courts typically use in
sentencing.

{36} Third, we consider the governmental cost of providing additional safeguards. If we
were to reject Nichols under a state constitutional analysis, the practical effect would be
a requirement of counsel in every DWI case in order to give effect to the Legislature's
intent with respect to enhancement. See Orr, 375 N.W.2d at 179. While there is
currently a statutory requirement of counsel in all cases in which there is a potential for
imprisonment of more than six months, see Section 31-16-3(A), the imposition of a
constitutional requirement for all misdemeanor DWI cases would be significantly more
burdensome to the state both fiscally and administratively.

{37} On balance, the private liberty interest at stake in the use of one prior uncounseled
misdemeanor conviction for the enhancement of a current DWI conviction is not
sufficiently important to outweigh the relatively low risk of error of enhancement based
on a mistaken conviction and the significant governmental cost of providing counsel in
all misdemeanor DWI cases. See Porter, 671 A.2d at 1285 (Morse, J., concurring)
("The requirement that counsel be afforded to all indigent DWI defendants in order to
effectuate the recidivist statute is simply too big a price to pay for the relatively small
marginal gain in 'reliability.™). We conclude that the use of a prior uncounseled
misdemeanor DWI conviction not resulting in a sentence of imprisonment to enhance a
subsequent misdemeanor DWI conviction does not violate the New Mexico Constitution.

VII.

{38} For these reasons, we conclude that Woodruff's 1971 DWI conviction was valid
under the New Mexico Constitution as well as the United States Constitution. We have
said that the Indigent Defense Act and the Public Defender Act "are, in the main,
responses to sixth amendment rights to counsel for the actual defense of criminal
charges." Rascon, 89 N.M. at 257, 550 P.2d at 269. We have specifically characterized
the rights granted by the Sixth Amendment of the Constitution of the United States as
similar to the rights mentioned in Article Il, Section 14 of the New Mexico Constitution.
Id. at 256, 550 P.2d at 268. We said in Gomez that "[a] state court adopting [the



interstitial] approach may diverge from federal precedent for three reasons: a flawed
federal analysis, structural differences between state and federal government, or
distinctive state characteristics." 1997-NMSC-006, P19. We conclude that the issue in
this case arises out of the due process guarantee of the state constitution. Woodruff has
not provided a basis for divergence from federal precedent in the arguments made to
this Court, and our own research and analysis has identified none. Under these
circumstances, we conclude that at present we have no basis for construing the right to
due process guaranteed under the New Mexico Constitution more broadly than that
protected by the Fourteenth Amendment and the Sixth Amendment against violation by
state action. See Porter, 671 A.2d at 1282; Richert, 548 N.W.2d at 927-28. Therefore,
Woodruff's conviction for driving while under the influence as a second offense is
affirmed.

{39} IT IS SO ORDERED.

PAMELA B. MINZNER, Justice

WE CONCUR:

GENE E. FRANCHINI, Chief Justice
JOSEPH F. BACA, Justice
PATRICIO M. SERNA, Justice

DAN A. McKINNON, Ill, Justice

1 We granted certiorari in Hosteen because we had granted certiorari in State v.
Gonzales,-NMCA-No. 16,564 (January 24, 1996), cert. granted, 121 N.M. 499, 914
P.2d 636 (1996), and aff'd in part, rev'd in part, 1997-NMSC-050, 124 N.M. 171, 947
P.2d 128, which appeared to raise a common issue or common issues. The Court
consolidated this case with Hosteen for purposes of submission. The dispositive issue
in the group of cases we ordered consolidated with Gonzales differs from case to case,
although there is a common factual background. In order to make clear our holding on
the dispositive issue in each case, we have separated the cases we originally ordered
consolidated.

2 The Court has before it a number of cases, including Hosteen, in which, either
through a petition for writ of certiorari to the Court of Appeals or a request for
certification by the Court of Appeals, the parties have argued the same issue or a
variation of that issue. We address the state constitutional issue in this case, where it is
posed most simply.



3 We reserve for another time the question of whether the New Mexico Constitution
provides greater protection than Scott and whether actual imprisonment, rather than
potential imprisonment, should serve as the bright-line test for requiring counsel in
misdemeanor cases as a matter of the state constitutional protection of the right to
counsel. We have before us the narrower question of the degree of reliability
constitutionally required in a conviction in order to enhance the sentence of a new
conviction constitutionally obtained. We note, however, that our Legislature apparently
statutorily anticipated the view of Justice Blackmun in his dissent in Scott. Compare
Scott, 440 U.S. at 389-90 (Blackmun, J., dissenting) ("l would hold that an indigent
defendant in a state criminal case must be afforded counsel whenever the defendant is
prosecuted for [an offense] punishable by more than six months' imprisonment, . . . or
whenever the defendant is convicted of an offense and is actually subjected to a term of
imprisonment.”) (citations omitted), with NMSA 1978, § 31-16-3(A) (1968) (providing for
indigent defense in all "serious crimes," defined in Section 31-16-2(D) (1968) as crimes
with a potential sentence of imprisonment of six months or more).

4 The United States Supreme Court has already determined that prior uncounseled
felony convictions and prior uncounseled misdemeanor convictions resulting in
imprisonment are not sufficiently reliable to use in sentence enhancement. See Burgett
v. Texas, 389 U.S. 109, 114-15, 19 L. Ed. 2d 319, 88 S. Ct. 258 (1967) (felony
convictions); Nichols, 511 U.S. at 748-49 (drawing a bright line at a sentence of
imprisonment for misdemeanor convictions).

5 The United States Supreme Court has also recognized the usefulness of the
Mathews analysis in the context of criminal proceedings. See United States v.
Salerno, 481 U.S. 739, 746, 95 L. Ed. 2d 697, 107 S. Ct. 2095 (1987); see also State
v. Joyner, 225 Conn. 450, 625 A.2d 791, 802 n.8 (Conn. 1993).

6 It is possible that three uncounseled DWI convictions each could be prosecuted as a
first-time DWI not resulting in a sentence of imprisonment, and subsequently the three
could be used to enhance a fourth DWI conviction to a felony. Because we are not
presented with such a factual scenario, we will not balance the heightened liberty
interest at stake for a mandatory minimum six-month sentence, and maximum eighteen-
month sentence, with the potentially increased risk of error in using three prior
uncounseled misdemeanor convictions.



