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The only question in issue was the execution of the note.  

It was error to permit the defendant to testify that he did not owe money to plaintiffs. 
This question was immaterial; it is calculated to mislead the jury. 5 Phillips on Evidence, 
148, 149.  

There was error in permitting the note for $951.31 to go to the jury. 2 Phillips on 
Evidence, 254-256; 1 Wharton on Evidence, 712-714, with notes; Kinney v. Flynn, 2 R.I. 
319; Bank v. Haldman, 1 Pa.St. 161; Burdick v. Hunt, 43 Ind. 381; Hanley v. Gandy, 28 
Tex. 211; Moore v. U.S., 1 Otto, 270; Vanwyck v. McIntosh, 14 N.Y. 439; Jackson v. 
Phillips, 9 Cowen, 94; Jones v. State, 60 Ind. 241; Jempertz v. People, 21 Ill. 407; 
Pierce v. Northey, 14 Wis. 9; Brobston v. Cahill, 64 Ill. 356; Randolph v. Loughlin, 48 
N.Y. 458.  

If improper evidence be permitted to go to the jury, a new trial will be granted, unless it 
can be seen that such evidence could have an influence on the verdict. Santillan v. 
Moses, 1 Cal. 92; Ellis v. Smith, 10 Ga. 253; Daniel v. Nelson, 10 B. Mon. 316; Foye v. 
Leighton, 24 N.H. 29; Owens v. Jones, 14 Ark. 502.  
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Cited: 1 Greenleaf on Evidence, secs. 576-584; Territory v. Webb, 2 N.M. 147; Territory 
v. Romero, 2 N.M. 474.  

JUDGES  

Bell, J. (All concur.)  

AUTHOR: BELL  

OPINION  

{*3} {1} BELL, J. -- Although not set out with entire clearness in the record before us, it 
is to be deduced with sufficient certainty from the record as it stands, and from the 
representations and admissions of counsel, that this action was commenced by a 
declaration containing one count only, namely, in special assumpsit on the note in suit; 
that the defendant pleaded non est factum and non assumpsit; that thereafter the 
plaintiffs, by permission of the court, on motion, filed an amended declaration, 
containing the common count for goods sold and delivered, and a count on account 
stated, in addition to the original count on the note; that the defendant's pleas were not 
changed, and they pleaded non assumpsit to the additional counts, and that the case 
proceeded to the trial, which resulted in the judgment now appealed from upon this 
state of pleadings; that, after closing their testimony in chief, the plaintiffs withdrew the 
common counts of their declaration, leaving only the original one on the note.  

{2} The plaintiffs insist that by waiving the counts added to the declaration by 
amendment, namely, the common counts so added, they confined the defendant to his 
single plea of non est factum. But it is, to say the least, doubtful if, after issue joined 
and the conclusion of the plaintiff's case before the jury, the plaintiffs could of their own 
motion, and without asking or obtaining leave of the court or consent of the defendant, -- 
neither of which is disclosed by the record before us, -- so change the pleadings as to 
deprive the defendant of any portion of his defense to any portion of the plaintiff's 
original case. The pleas of non est factum and non assumpsit are, moreover, not 
repugnant or so inconsistent as to make them inadmissible, and so we think they were 
both properly left on the record. 1 Burr. Pr. 174; 1 Chit. Pl. 563.  

{3} We therefore think the defendant had a right, in the state of the pleadings at the 
time, to give evidence {*4} under his plea of non assumpsit, and that there is no error, 
as is urged, in admitting the following question: "Were you indebted to plaintiffs, at the 
date of the note or at the commencement of this suit? A. No." Such a question admitted 
evidence of payment, which, under the plea of non assumpsit, was proper.  



 

 

{4} The next assignment of error is, however, a serious one. It is urged that the court 
erred in admitting in evidence the note of $ 951.31. We are of the opinion that its 
admission was clearly improper. That note was dated 10 months prior to the date of the 
note in suit, was for a different amount, and, being payable four months from its date, 
was presumptively paid, and indeed the defendant was permitted to prove its payment 
long before the time of the alleged transactions out of which it is claimed that the note in 
suit in this action arose. It was not proof of payment either of the note in suit or of the 
debt for which the note in suit was given; not being a paper otherwise properly in the 
case, it could not be introduced for a comparison of handwriting, and having been once 
admitted for any purpose, it was easily liable to abuse as a specimen of defendant's 
handwriting and signature. Its admission was calculated to seriously deceive and 
mislead the jury in many ways, and we certainly cannot, therefore, say that its 
admission was immaterial error which had no effect upon the result of the case. Indeed, 
it is fairly to be inferred that the jury was improperly influenced by its admission. This, 
together with the objection urged to the admission of evidence of payment above 
adverted to, are the only allegations of error presented by the record on which we think 
it material to pass specifically.  

{5} But for the error above set forth we are of opinion that the judgment herein should 
be reversed and a new trial granted. All concur.  


