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OPINION  

{*6} {1} This action was brought originally before a justice of the peace of Mora county, 
in the first judicial district, under the forcible entry and detainer act. An appeal was taken 
to the district court of that county, and having been tried in the latter court, and judgment 
rendered in favor of Romero, the {*7} plaintiff, the defendant appealed to this court. 
There is no controversy as to the identity of the premises entered upon by the 
defendant and claimed by the plaintiff. In the court below the plaintiff in his complaint 
alleged as specific grounds of the action that the defendant entered upon plaintiff's "said 
premises" unlawfully, and by force, stealth, intimidation, and fraud. Upon the conclusion 
of the plaintiff's testimony, on the trial in the court below, the defendant moved the court 
to instruct the jury that there was no testimony sufficient to justify a verdict for the 
plaintiff, and that they should find for the defendant. This motion was overruled by the 
court, and the case submitted to the jury under the instructions of the court. The jury 
found for the plaintiff. Defendant interposed a motion for a new trial on substantially the 
same grounds as his previous motion. This also was overruled by the court. Judgment 
was entered upon the verdict. Defendant took proper exceptions, and appealed to this 
court.  

{2} The only assignment of error on behalf of the appellant that is necessary for this 
court to consider is that there was no evidence before the trial jury to sustain their 
verdict. The legal title to land, or even the right to the possession of land, cannot be 
determined in this form of action. The main point on which every forcible entry and 



 

 

detainer suit must be maintained, if at all, is the fact that the defendant, by the mode of 
his entry or detention, has committed a wrong in the nature of a public offense, and the 
object of the statute is to punish the wrong-doer by a restitution of the premises to the 
plaintiff without inquiry as to which has the legal right of possession.  

{3} It was claimed by counsel for the appellee, on the argument of the case, that every 
unlawful entry upon land is necessarily a forcible entry, within the meaning of the 
statute. With this view we cannot concur. There may be a peaceful entry by one person 
upon the {*8} lands of another without actual force, stealth, intimidation, or fraud, under 
an honest though mistaken belief that he had a legal right to the possession.  

{4} While such an entry might be without the authority of law, it would be a trespass 
simply, and not within the statute of forcible entry and detainer. It is clear that an 
unlawful entry, unaccompanied by actual force, is insufficient to maintain this action on 
the ground of its being constructively a forcible entry.  

{5} Under the California forcible entry and detainer statute an unlawful entry is specified 
as one of the causes of action. But there the courts hold, and, no doubt, correctly, that 
to maintain this action solely on the ground of an "unlawful entry" there must be some 
ingredient of fraud or willful wrong on the part of the party making the entry. Dickinson 
v. Maguire, 9 Cal. 46.  

{6} Our statute does not include an unlawful entry among the causes of action distinct 
from the other causes mentioned. Under the California statute, which, like ours, 
specifies a forcible entry as one of the causes of action, it is held that where force is 
relied on, actual force, in the nature of a breach of the peace, must be shown. Frazier 
v. Hanlon, 5 Cal. 156; McCauley v. Weller, 12 Cal. 500; Watson v. Whitney, 23 Cal. 
375. As already intimated, the main object and purpose of the statute is to prevent 
persons from disturbing the public peace, or perpetrating gross and willful wrongs, by 
maintaining by actual force or fraud what they claim as private rights in the possession 
of land. The bill of exceptions, containing all the evidence on the material issues, being 
silent on the several issues of force, stealth, intimidation, and fraud in the defendant's 
mode of entry, it follows that there was no evidence to sustain the verdict.  

{7} It is accordingly ordered that this judgment be reversed, appellant to recover his 
costs, and the cause {*9} remanded to the court below, with instructions to dismiss this 
action.  


